Divorce Practice
First Rule of Divorce Practice:  Settle your case!! Parties and lawyers can use different aspects of the case to come to an agreement; the court cannot, it may be bound by rules and aspects of the law upon the beginning of a proceeding.
· Many things in matrimonial law are modifiable: 

· Custody can change until age 18

· Child support can change until age 21

· This is why case and atty./client relationships can last years.

· In NYS you cannot get a no fault divorce unless the couple is living separate for more than a year pursuant to a written agreement

· If both parties agree to the grounds for a divorce, that is the start, then there are myriad of issues, all of which are very subjective.

· Equitable Distribution of Property: marital property; ICED T

· Identify assets: personal or real property

· Classify assets: marital or separate 

· Evaluate assets: what are they worth

· Distribute: generally 50-50 for tangibles; intangibles can be different

· Tax impact: money in an IRA rather than cash assets

· Maintenance: is it necessary, how much, for how long; tied to reasonable expectations of parties; stops on remarriage

· Child Support: what is the income; Child Support Standards Act gives percentages of how much is to be paid, pretty black and white

· Tax Consequences: deduction for maintenance, but generally there is a lower tax bracket involved; child support goes from one pocket to another, but who claims the kids as dependents; life insurance in case payer dies to care for child
· Debts are equitably distributed too

· Defined pension benefits: need an order to apply formula to give spouse some

· Counsel fees: court can order the other spouse to pay attorneys’ fees; economic justice & can be punitive 

· Pendente Lite: some of these things can be done temporarily while the action is pending

· Most people live together while the action is proceeding, but you can file for an order to have the house, temporary maintenance & child support; this all usually happens b/c the parties cannot agree; it’s better to get the parties to agree on how things will occur while the negotiations take place because a judge may not hit it right in temporary orders and may make it more difficult

Rule #2:  Know your opponent, know your judge; this is very subjective; know how they use discretion – no jury here.

· Procedure: 3 Phases

· Get ground rules down; is there a need for any interim orders

· Discovery & Disclosure: what do we need to know & how do we get the info

· Settlement/Trial: most cases are settled and the ones that go to trial, most will probably be settled

· “client control” – condition your client to what the reasonable expectations are based on the facts & your knowledge of the law; educate your client to what is reasonable

· Settlement is better for the lawyer b/c you can bill more clients since you do not have to ignore them to prepare for a single client’s trial

· Rules: Case Management & Attorney Conduct

· Case Management: apply to contested actions and proceedings on Supreme Court where statements of Net Worth are to be filed and where a judicial determination is to be made regarding issues pendente lite and other matrimonial issues; also actions referred to Family Court by Supreme Court
· Rules meant to accomplish early intervention; they provide deadlines; key date is filing for Summons and Notice of Divorce in the County Clerk’s office; w/in 45 days of service of that summons the parties have to figure it out or the ¶ has to file a Request for Judicial Intervention (RJI) or not later than 120 days from the date of service if a notice of no necessity is filed with the court

· The case then gets to a judge and w/in 45 days of the RJI being filed the court will schedule a preliminary conference; the takes control of all scheduling from this point

· In Erie County parties get an automatic order: rules for them from the court to apply unless a party can tell a court why it’s necessary

· For a non-complex case a trial should be scheduled 6 months from the preliminary conference

· Preliminary Conference: what do we need to do to settle this; it’s meant to cut through and crystallize the real issues in dispute; provides early court intervention, diminish motion practice, schedule discovery, & limit issues to promote an expeditious conclusion.

· There are certain things the court shall do in a preliminary conference:
· Identify resolved issues and dispose of them; once an issues is termed resolved you need to show good cause to get back to it

· Identify unresolved issues; this should give you a better idea of what you need to settle and what you actually have in your trial bag

· Schedule Discovery; prior to the preliminary conference the parties are to prepare statements of Net Worth and certain other documents to be exchanged and filed no later than 10 days prior to the conference; in practice this usually happens at the conference

· Allows time to gather documents, depositions, expert reports and other information 

· Schedule a compliance conference or “report back”; after the discovery period you should be in 1 of 2 positions: 

· You haven’t complied w/discovery & the judge can penalize you by excluding proof or granting a resolving order: give the documents in 30 days or the judge is resolving the issue, now it is a fact in the case
· Discovery is done and you should be ready to talk settlement
· The rules envision active case management to move cases through the system, streamline the process
· The court may do certain other things at the preliminary conference:
· Grant pendente lite relief; if the judge can gain a consensus between the parties may give this relief informally, but the filing of formal motions for one position or another creates a record that may be helpful on appeal
· Appoint an attorney for the child
· Direct parties to submit a list of experts & still may appoint a neutral expert; this gives the court the power to gain consensus on an expert & declare one neutral; it is in the discretion of the court on who pays for the expert; determined by income, one with more money may pay up front subject to allocation by the judge
· The matrimonial rules change how disclosure of an expert takes place; the expert needs to make a report & a copy of that report must be exchanged by the parties & filed w/the court 60 days before trial; if there is a reply report needs to be filed and exchanged 30 days before trial
· If you fail to comply with the rule the court can preclude your expert’s testimony unless good cause can be shown as to why there was noncompliance
· Usually judges will not preclude expert testimony b/c they do not know the information; this then will usually delay a trial b/c the side that complied will want more time to review the report/testimony to prepare for cross examination
· By court rule an expert report can be entered into evidence if the expert is available for cross and redirect
· Never laugh at an expert; don’t let it get in the record w/o giving a contrary argument for it or a motion to not enter into evidence
· Certification Requirement: every civil action requires the attorney to sign every document that goes before the court; proves it is not frivolous or false; have to sign the client’s Net Worth statement, be sure it’s not false; punishment by sanctions
· Conduct Rules: 
· Statement of Client’s Rights and Responsibilities: form explaining what the client can expect during the course of representation; must be given to client at the time of the initial conference and before the client signs the retainer agreement; give then 2 copies, one that they sign right there as verification that they received the statement that goes in the file, and one for them to read and sign; Appendix B
· Retainer Agreement: required to have one; must address the 13 requirements that are set forth in the matrimonial rules in plain language and any other provision you negotiate with the client
	1. Names & addresses of atty. & client

	2. nature of the services to be rendered

	3. amount of the initial retainer and the services it is intended to cover

	4. circumstances where any portion of the retainer is to be refunded & how the refund is computed; *nonrefundable retainers are prohibited*

	5. Statement of client’s rights to cancel the retainer agrmnt at any time and how attys. fees will be determined in that event

	6. How the atty. will be paid after the retainer has been depleted

	7. Hourly rate of each atty. & staff person whose time may be charged to the client; any out of pocket disbursements for which the client may be responsible (appraisers, accountants, actuaries, mental health professionals, process servers, filing fees, photocopies, faxes, postage)

	8. Any bonus provision or reasonable minimum fee must be explained in plain language

	9. Frequency of itemized billing; no less than every 60 days

	10. Client’s right to copies of correspondence & documents & to be apprised of the case

	11. Whether the atty. can seek a security interest from the client, only obtained by prior court approval

	12. Circumstances where the atty. can withdraw from the case for nonpayment or any other reason

	13. In the event of a fee dispute the client’s right to seek binding arbitration


· The retainer agrmnt must be filed with the client’s Net Worth Statement; most letters are about 5 pages (*NYS Bar matrimonial website has a good example*)
· Nonrefundable fees are NOT allowed; minimum fees are: b/c of my expertise I get the case settled faster than expected so I am entitled to that premium, I keep the difference b/c I got the case to conclusion; if you don’t get it to conclusion only keep what you made at an hourly rate 
· Must go to fee dispute resolution if the client chooses it; if you want to sue you have to tell them that & tell them they have the option to go to arbitration & give them info
· Don’t try to get a client to agree to a percentage, billing has to be hourly
· Don’t try to represent both parties no matter how amicably the dispute seems
· Don’t help a client obstruct the process
· Keep your own emotions under control as well as the client’s
· If a client perjures himself, you have to fix it
Attorney Role & Business Relationship
· Let the client know upfront that they can call anytime, but that call will show up on the bill; they’re paying for your time, this is why you get a retainer upfront, and tell them that it might cover the entire cost of the case, it might not; it’s all billed hourly

· You’re putting people in 2 houses w/2 sets of bills, but w/the same amount of money that was used for 1 house; they need to know what the cost may be upfront

· Retroactive Pro-Bono (Involuntary): thought you were doing the case for money, but then you don’t get paid; try not to let this happen

· An itemized bill gives the client a narrative of what you’re doing; also helps if there is a fee dispute; billing needs to be detailed and accurate b/c it will be reviewed

Intake Conference (the first meeting w/the client): probably the most important hour with the client; there is some balancing going on: you want to sell yourself and your ability as a lawyer, but you also have to keep the client’s expectations realistic & reasonable

· This is also the time when you listen to the facts & decide if you want to take the case, what the retainer is and how you will be paid

· Keep control of the conference!! Do not let the client rant their emotions they have friends and family for that; it should only take an hour, hour and a half tops

· First 10 mins: this is the client’s show they can vent a little; what do they want from you; listen for the facts & listen for who this person is & how they handle themselves; get a feel for them and what they want

· Next 15 mins: spin off of something they say and start a cross examination; ask directed questions of the client about the facts of the case: get dates of marriage & other pertinent dates, ask about the kids, lifestyle, education, licenses, health, employment; get an outline; income (all sources) & assets (cash & other), & ask the same for the other spouse; separate property: use a broad brush here, do not need detail yet

· *Next 5-10 mins: ask very pointed questions about the client’s priorities & keep very specific notes* use quotes if you have to, this will be a basis for the course in which you proceed w/the case and a record of what they said if they later are complaining about something; what does the client want to happen to the house, kids; get a brief legal history: who is the spouses atty.; are there pre-nups or post-nups; any family court intervention; police calls to the house
· Next 15 mins: give an explanation of the basic substantive law in a nutshell; tell them about equitable distribution, separate property, maintenance, child support; be specific enough to give them an understanding, but do not give any absolutes!!! Your opinion at this time is based on one sided information so you have to be careful what you say to them, you cannot give guarantees

· Next 10 mins: explain the basic procedure: billing: tell them retainer agreement will be mailed to you, where can I mail to you; it’s better not to pressure them into signing it right there, court, how we get started:

· Least expensive: spouse tells other spouse they’ve spoken to a lawyer & give card so his lawyer can then talk to you and initiate the negotiations

· Letter from the lawyer to the spouse basically telling them to get a lawyer

· Draft a summons w/notice for divorce, file it and arrange for service; a summons must be served personally in hand in matrimonial law

· Most drastic & expensive: serve summons w/notice w/order to show cause; only if there is problematic behavior; the motion is then signed by a judge & the spouse has to then show why the court should not grant the other temporary relief; can also ask for attys. fees at this time
· Last couple mins: give them their homework: this is a team, they know the facts and you can only work off of what they tell you; give them a form for more detailed facts & Net Worth wksht.
Retainer Agreement: send it in the mail; 2 duplicate originals; you sign both & if they accept after reading it they sign both and send one copy back to you w/a check; do not sign in the office!! Helps build a case for you if there is a fee dispute

· After this there is an atty./client relationship and the business aspect is out of the way
· The most important part are your priority notes; be very specific to protect yourself in case they change their minds

Separate Property Issues:

· Transmutation: Ascertain whether any property which was originally separate has been converted deliberately or unknowingly into marital property; example in the changing of title of a separate bank account into a joint account, even if it is just done for convenience, the change in title is enough to transform it; the burden is on the party claiming the property is separate to prove it has remained so.

· Contamination: property may lose separate characteristic through an intermingling of marital funds; for example a home that is owned by one party, but after marriage mortgage payments were made with marital funds or improvements that changed the value of the property were made with marital funds would contaminate the separate characteristic of the property; the contamination may be such that the entire asset has become marital property or it may be possible to trace and identify the amount of the asset that may still remain separate property, even though the balance may be marital; it is the burden of the person claiming it is separate property to prove that by a preponderance of the evidence.

Non-Monetary Divorce Issues:
· Are you really married?: usually there is full faith & credit given for transactions in sister states & comity for those in other countries; but if there is no ceremony or license it gets more complex

· Common law marriages: none exist in NYS; either you have a marriage license or you don’t; no common law marriage can be contracted in NYS, unless you’ve contracted a CLM in another state that recognizes them, then it may hold up in court; if you can prove there was a CLM in another state then full faith & credit applies & makes the marriage valid in NY to get through the door; they do not have to be residents of the common law state

· Does NY have jurisdiction to grant a divorce?: the Supreme Court only has jurisdiction to hear matrimonial cases, family court only has jurisdiction when it is specifically granted by the Supreme Court; need to be a resident of NY (DRL § 230):

· Married in NYS & either party has been a resident for a year or more prior to the action

· The parties have resided in NYS while married for a year or more

· Both are residents of NYS and the cause occurred in NYS

· If the cause occurred in NYS & either party is a resident for a year or more

· If either party has been a resident for 2 years or more
Grounds for a Divorce: NY is the only grounds state, there are only fault based divorces here; people set up residency elsewhere and get no fault divorces; there is a no fault bill pending in the legislature now, the problem is some legislators are swayed by the Catholic Church

· This issue is seldom discussed at the intake conference, unless it may be contested; usually it’s not an issue if both parties want a divorce; cruel & inhuman treatment is cited, no complaint has to be served & the pleadings can just go in the file w/a stipulation that both parties want the divorce; may have to say something in court to prove the divorce; Δ may leave the room to “default” and allow ¶ testimony to stand uncontested

· These are only civil divorces; they won’t be recognized by the Church

· To get a divorce w/o an allocation of fault they first have to get a legal separation & live a part for a year or more; the problem is people have settle all their differences in an agreement prior to the separation, so why do they have to wait a year for the divorce; also is the agreement fair: if one wants a divorce & cannot get one and the other knows that the agreement can be extortion (exit fees)

· Basic Grounds: adultery, abandonment, cruel & inhuman treatment; this is the most common & make sure to plead in the alternative, it’s the easiest to prove, the other two are forms of cruelty

· Adultery: originally the only ground for divorce; rarely used now; the problem w/pleading adultery alone – CPLR § 3205: a spouse is not competent to testify as to the other’s adultery; if you plead it as a cruelty they can; defenses: adultery is a defense to adultery; condonement: if you have sex w/your spouse knowing that they’ve committed adultery then you have just condoned the adultery; connivance or procurement

· Plead acts of adultery as cruelty so defenses don’t work

· 5 year SOL for adultery & cruelty

· Abandonment: has to be a continuous year or more w/o justification

· Actual physical leaving: w/o consent of spouse & unjustified (DV victim leaving is not abandonment)

· Constructive abandonment: 

· Unjustifiable denying of sex for a year or more

· Lock out cases/hardening of heart cases: one spouse leaves & the other changes the locks; the one who left has grounds

· No SOL probable for abandonment

· If it hasn’t been a year there are no grounds, but it could be an allegation of cruelty, but for a J of separation doesn’t have to be for a year; court give monetary distribution

· Cruel & Inhuman Treatment: most common; treatment of ¶ by Δ; has to be conduct that so endangers the physical & mental health of the ¶ it is not safe to live together; conduct, causation & effect; if it is seriously contested, then it can be a serious issue

· Hessen v. Hessen: cruel & inhuman treatment is not the same in every marriage; there is a sliding scale: the longer the marriage the more cruelty is needed, more evidence; question for the trier of fact, can ask for a jury trial 

· There are no statutory defense except 5 yr SOL & this is an affirmative defense so it has to be raised in the answer or it is waived

· There are very few legal defenses; isolated act defense: long term marriage where an incident happened not an course of conduct; hard to prove judges don’t like it

· Justification: can be a defense; this would essentially mean it’s not cruel

· Insanity is not a defense to cruelty; it’s the cruelty to the person complaining of it and how it affects their safety; don’t have to be deliberately cruel   
· If you have a client who wants to contest the grounds for divorce ask them why they would want to pay for a lawyer to prevent a divorce when they won’t be “married” at the end anyway; sometimes it’s b/c of money: w/o a dissolution of the marriage a court cannot say “husband share money w/wife,” if there is a divorce husband has to split the money

· Contesting the grounds may be worth something as a tactic to get things divided in  your favor, but you have to be careful if using it, a finesse point

Custody of Children: an issue that lends itself to ADR more than anything else; the standard used by the court is what is in the best interest of the child; avoid custody trials if you can; the most common resolution is joint custody: kid has a home base & the other parent has custodial access & there are health provisions for the kid

· Braiman v. Braiman: if the parties cannot agree what is in the best interest of the child & have to go to trial then the court should not grant joint custody, it should grant sole custody & end the fight between the parents; courts have lately eroded that law & now it’s kind of a mixed bag, look at the track records of the parents

· DRL § 240: the best interest of the child is based on the totality of circumstances; except where DV is proved by a preponderance of the evidence, it must be considered and the effect it has on the kid

· Checklist of Factors (p. 32-33), but there are 4 basic factors the court looks at to determine the best interest of the child:

· History of care by each parent: who was the primary caregiver

· Capability of each parent to provide care in the future: monetarily, health
· Preference of the child: only when the child is older; 12 or 13, maybe younger depending on maturity; by 15 probably will be taken into consideration & definitely by 16 b/c it’s the age of majority

· Interference w/the relationship of the other parent: which one will facilitate the relationship w/the other parent b/c it is proven kids do better when they have a relationship w/both

· Abuse, false allegations of abuse, drug & alcohol use are obvious factors the court looks at

· In a close custody case it comes down to credibility, which parent does the court believe more; so you have to pay attention to the credibility of your client.

· Any agreement by the parties with regard to custody prior to trial is not controlling, but may help to show the intentions of the parties

· Relocation: the only criterion looked at is the best interest of the child based on all pertinent factors including the following 2 that were traditionally preliminary considerations: 

· Is the move reasonably necessary and legitimate

· Could the relationship btwn the child and the noncustodial parent be continued at the same level despite the move

· Recognize the likelihood of a truly contested custody case; know in your office when it’s not going to work out

· Custody is all subjective; it takes time and planning especially in a close case; sometimes there are dozens of witnesses that would help your case, develop a witness list early on

· If custody is contested, pretty much across the state the court will appoint a law guardian; paid for by the parties; you need to tell them that this will be an expense of a custody trial

· If they do their job well the law guardian will realize that the best outcome for the child is an agreement between the parents; they will get involved early & ask to talk to the parties to try and find the middle; if they cannot find the middle they will represent the child independently and make a recommendation to the court; 70% of cases will settle with the law guardians recommendation

· Need to decide if there is a need for an expert forensic psychologist to view the child in different family combinations, make a report and a recommendation; 75% of the time will settle along the experts recommendation

· Need to look at the facts of the scenario, are there any criminal records

· 3rd & 4th Departments can use depositions to gain information; they tend to be quicker and lawyers know the facts before the trial, moves faster; 1st & 2nd Departments cannot use depositions; they think depositions make the case far too acrimonious

· In a deposition ask kids’: ages, grades, teacher’s name, clothing style, best friend’s name, best friend’s mom’s name; get a feel of how engaged this person was in the life of their child; if they don’t know the case will usually settle b/c they will realize they cannot get custody b/c the ct will see they were never involved

· Able to have parties tested: medical & mental health exams, drug testing

· Custody is teamwork: law guardian, expert & client; the client needs to know they are the most important part

· Have them keep a daybook of every little issue that happens with the kids; label it notes for my atty. (Atty. Work Product); have to then be willing to give them advice on a day to day basis if that is the case, to take the high road
· Trial: unless they are too young the kids can speak in an in camera interview (Lincoln hearing): in the judge’s chambers; they have conversation w/kids & the court reporter takes it all down; you’ll never know what the kids say, it’s sealed, even at time of an appeal

Income

· Need to know what the income is of each party before you can figure out child support

· If both parties are W-2 wage earners then it’s easy; get the W-2 forms and the tax returns and you’re done

· Have to ask is there any south money: any money that doesn’t show up on page one of the tax return summary

· Look to type of employment; are they self employed; is there a second job; what is the other source of money, have to look carefully

· Type of business: pizza parlor, there’s cash, not going to rely on the tax returns; same goes for other retail businesses, even lawyers (sole practitioners)

· Some things are not so readily apparent and you need to tell your client that we may not ever find everything that’s there

· Look at lifestyle: your client may not know about the actual taxes or sources of income but they certainly know about how the cash is used: vacations, grown-up toys, expensive dinners
· Tips: 

· Always ask your clueless client if the other ever bragged about the tricks of the trade

· Business expenses: either on a corporate tax return or a private schedule C

· The difference of living expenses and income of net worth is the money that is available for maintenance; some will throw certain living expenses into their business expenses which is also paid for by the same amount of money that is available for maintenance; so they will pay less maintenance b/c it looks like they have all these other expenses

· Reading a tax return is a science: start at the back where all the detail is and work forward

· How do you find unreported income & how do you prove it?

· The court cannot speculate; for big cases it is a given that you will hire an expert; but for smaller cases that’s not always an option

· Practical Methods:

· Bank deposit method: subpoena or demand in discovery every bank statement for every account for a year; subtract the non-income deposits & get to the bottom line, the remaining deposits came from the income; compare that to the W-2; the amount in the bank should match the amount on the W-2, if not there is a problem; bank records are easy to get and inexpensive
· Inverse Income or Net Worth Method: a financial snapshot; compare the net worth amount to the spending for a certain period; add in everything spent for improvement or acquisition of assets & add living expenses; then compare that amount to the amount their claiming as income; if way over W-2 there is a problem

· Unit Volume Method: business specific; every business has its own way to skim money off the top; IRS has specific audits for different businesses and they are available to you online

· Pizza parlor: deposed the owner & had him explain how his business works: what is the typical order, a $ amount; % of calls v. walk-ins; then subpoena the phone records & apply the IRS formula & get a #; it should match the income if not there is a problem

· Usually when you get this close to an unreported income people will settle 

· Other methods:

· Judge appoints a receiver to keep financial records for a person for a given period of time to determine at trial what the income is 

· Spotters: bar owners hire them to check on bar tenders; you can hire them to watch a bar or restaurant to determine how much money & people are going into a place
· Caveat: the client who brings you the “real books,” if they signed the tax returns, they’ve committed fraud along with their spouse, especially if they knew about these books at the time they signed the returns; the judge can report them both to the IRS if this is brought to trial & put into evidence

· If your client is the one who was not in control of the money, especially if it is around tax time, tell them not to sign anything until you’ve reviewed it w/them

· know your judge: some don’t care, some do

· If you have a case w/bad tax returns they should never come into the courtroom!!! If they settle there is no reason for the judge to know

· Use vague language: the client’s earning capacity

Child Support

· For low to middle income cases there’s not a lot you can do; have to use the formula in the Child Support Standards Act: based on percentages of income of the parents; parents are obliged to pay child support until the child is 21 in NYS

· A combined parental income of $80,000 or less the formula is applied, this is pretty much mandatory; multiply the combined parental income by the appropriate percentage for how many children are involved

· There is an all inclusive definition of parental income, a gross income, with only a few deductions:
· FICA comes off: social security, medical withholding

· Maintenance payments: if there is the same payor, reduced dollar for dollar for the amount of maintenance to be paid to the custodial parent

· Basic Child Support Obligation: multiply the combined parental income by the appropriate percentage; then prorate in proportion that the non-custodial parent’s income bears to the total combined income

· Non-custodial parent: $40K

· Custodial parent: $10K

· Combined income of $50K, multiplied by 25% for 2 kids = $12,500: basic child support obligation
· Prorate the total parental income between the two parties: non-custodial parent makes up 4/5 of the income and custodial parent makes up 1/5: so non-custodial parent will pay 4/5 of $12,500 or $10K and custodial parent will pay $2500; all per year

· In child support cases the court shall: 

· Calculate the basic child support obligation

· Make sure medical insurance, non-insured medical costs, daycare are provided for

· Prorate those medical costs

· It doesn’t matter which parent makes more money in determining the basic child support obligation; it is still calculated the same even if the custodial parent makes the $40K & non-custodial parent makes $10K

· Self Support Reserve: if child support pursuant to the statutory scheme would put you in a position of poverty then it will be determined differently b/c we cannot take that much away from you; around $13K or $14K; if you make below the SSR child support is less than $50 a month or the difference from the SSR, whichever is greater, if below the poverty line it’s $25
· Lower income cases use of the CSSA is pretty much absolute; if the combined income is over $80K, the percentage formula is applied to the first $80K; bigger money cases there is more discretion; F factors come into play:

· Resources of the parents and the kids: trust funds, college savings

· Health of the kids, any special needs

· Standard of living the child would have had had the house not dissolved

· Tax consequences

· Non-monetary contributions to care

· Educational needs of either parent

· Gross income of one parent is substantially greater than the other

· Needs of the non-custodial parent’s other kids: shield not a sword; take the amount of support for the first family off the income before you apply percentage formula

· No public assistance for the child

· Extended visits: ct can wear down the percentages b/c it costs more to go and visit the child if out of state

· Catch all: any other relevant factors as determined by the court

· These factors can come into play in settled as well as litigated cases b/c of the mandatory nature of the scheme

· If the custodial parent makes less & is therefore in a lower tax bracket, maybe find a way to give more maintenance which is tax deductible for the payor instead of dollar for dollar child support, but be careful b/c if it is not done right in a way that complies w/the scheme it can be thrown out down the road and the payor will end up paying much more.

· If they want to deviate from the formula they need to outline an agreement that must refer to the Act, that they were advised of it and the amount of support calculated under it, they have to indicate that they understand what the Act would require, but they are waiving it anyway & give a reason for doing so

· The statute is extremely protective of the custodial parent’s right to adequate support

· If there is no lawyer present for one of the parties the court is required to give a chart outlining the formula

· If the court is presented w/not enough evidence of the non-custodial parent’s income to calculate child support, it has to calculate an interim amount based on the child’s needs and standard of living; if later the court finds out there amount is incorrect there is a retroactive remedy if the amount should be higher, but that remedy does not apply is the amount should be lower

· Bigger money cases use the formula for the first $80K of combined income & prorate that between the parties

· $80K x 25% for 2 kids = $20K; the non-custodial parent makes up 80% of that income & the custodial 20% so the non-custodial parent will pay a mandatory minimum of $16K, cannot be any less than this

· If the combined income is over $80K the court in it’s discretion –meaning there is lawyering possible, give a judge a reason the exercise that discretion – the court has to determine the appropriate amount to be paid based on the relevant factors and/or application of the percentages

· Cassano v. Cassano: a low income case and the court just applied the percentages, but articulated their reason, explaining their interpretation of the “and/or”

· In the 4th Department if there is an idea for a proportional sharing of the standard of living that is the basis for over $80K cases

· 1st & 2nd Departments: take into account child’s needs

· 3rd Department: be ready to pay percentages

· What happens when there is shared custody?

· Before the CSSA, there was proportional offset theory: it limited support & ran both ways; until a case came down declaring CSSA the law:

· Now in joint custody situations it is determined by who has custody a majority of the time – they get the money from the other side; “if it looks like a duck” – if you have the kids 51% of the time you get paid; it comes down to the actual hours Bass v. Rashoff 

· Pure shared custody: 50-50: “look for the golden goose”

· The CSSA applies, the party w/the superior income pays to the other; start w/the percentages, then look to other contributions, resources & needs of the child

· Split Custody: 2 kids in one house & 1 in the other: both parents have the percentages applied for each group of kids appropriate, figure out the difference & that is paid

· The court should: be sure there is some kind of life insurance policy in place so that child support will be paid in the event of the payor’s death
· The Court may: (back to the subjective standard)
· Provide for post-secondary, private or special needs education: where justice requires & in the best interest of the child; across most of the state private tuition is hard to get especially if there is a good public school available; have to show intent, long history of private education, & that there is money still available between the parents for tuition

· College education is different, fair game: courts use a 3 Prong traditional weigh & balance test:
· Educational background of the parents

· Needs and aptitudes of the child

· Financial resources of the child: what they can afford

· Recently in our area courts have been limiting the contribution of parents to what it would cost to go to a state school
· Cases where the court imputes income: parties say they don’t have money, but maybe it’s b/c they quit their job

· The court does not have to take this argument: they can impute income b/c a person will have to work eventually to eat

· This person has an earning capacity of x amount of $ & has to pay support based on that

The Net Worth Statement: the most important document throughout your case!!!  Legislation requires clients fill it out

· Rules of Practice:
· Must be filed with the court and exchanged w/opposing side 10 days prior to commencement

· w/in 45 days of commencement must file RJI

· w/in 45 days of filing of RJI the court has to schedule a preliminary conference

· motions for temporary CS & maintenance will not be reviewed w/o a NWS filed

· if NWS is filed, on day of motion it will be decided upon everything in the NWS that is uncontested

· NWS is usually admitted into evidence as a summary of the client’s testimony on cross; all you have to do then is highlight the important things in your direct examination; saves court time

· Judges will latch on to a NWS when there is a complex case; using some number as a basis for analysis; want them to use your numbers

· Have to do it in every case so do it well & it will line up what you know & what you don’t

· Contrasts w/NWS from the other side shows what’s in dispute; if there is not a lot in dispute then you have a basis to start talking settlement

· The facts on the NWS have to come from the client w/documentation for every item on there; should them sit down w/the client:

· Question client about the answers

· Find out if there are any holes go through it page by page

· The client has to sign this under oath & you have to sign it so be sure it’s not false

· The more familiar the client is w/the info on the NWS the better: if you have to go to trial & you’ve gone through it with them they’ll know how the numbers got there when asked about them on cross
· When you’re settling 2 sides can come to the same number 2 different ways; what you want when settling w/a judge is to have the judge work off your numbers; being familiar w/the numbers lets you take control of them and take control of the negotiations

· The Form:

· Background info

· Date of commencement of the action: date of valuation of the assets; also the date the marriage ended, retroactive

· Health issues: important for ED

· Household Budget: the easiest place on the form to be sloppy

· This part is important if maintenance & CS are involved and your client is the spouse who didn’t make the money decisions

· 3 types of expenses: break it down for them

· Fixed costs

· Mortgage: look at bank statements

· Insurance: look at documents

· Auto payments: look at documents

· Fluctuating Monthly Expenses

· Gas, electric, water: get the statements for the last 12 mo add up the costs and divide by 12 to get a number

· Soft Costs

· Recreation, clothes, food…

· 4 ways to pay for this kind of stuff; ask them what they did

· Cash: what used for, how, when

· Debit: what was it used for 

· Credit: get statements for last 12 mo & look at what was charged, what categories things fall into

· Check: do they use an online service like Quick-in, this may give you an printed summary of what money was used for

· If you do the household budget section right it will shorten the cross examination on your client

· Income: both parties have to be on the form, even if the kids have jobs

· Trust, dividend, earned income; encompasses a lot

· Problem arises where there is an unreported income

· If you have a client who doesn’t want to report their income on the NWS you have an ethical problem b/c you have to sign it to verify its truthfulness

· Turn a blind eye, but tell them that if it comes out in court you are lying you’re on your own, I knew nothing about it

· Fess up but in a way that really doesn’t tell anyone anything; use vague language on the form: “expected income for 2007” a year w/no tax returns yet, so can fudge it w/o lying

· Leave the section blank & hope the court does not make you fill it in & other side’s numbers are favorable

· Plead the 5th, but the other side’s numbers then govern; not recommended

· Assets: this is the area where trials happen; there are a lot of nuances

· Don’t think you’re limited by the form, note special things: where it came from, if an appraisal is needed, if a gift, separate property, improvements made w/marital funds

· Bank accounts: be specific; title holder, source of funds, when, where, why opened

· Securities: original price or value; maybe some capital gains information; is value before or after

· Business interests: there are usually books that keep these records, or an appraisal is needed

· There is no place on the form for licenses, degrees, enhanced earning capacity; if you want it put it in

· If the client believes there is something more, but can’t find it put it down; NWS acts as a roadmap to discovery; maybe the other party will reveal it in their NWS

· Safe deposit box: depending on the situation, have to determine if you need to go to court at the outset w/a motion for an order & have the box sealed; the other spouse may try to empty it if they know a divorce is coming
· Debts

· Negatives are just as important; if one side will pay them, they’ll usually want a little more of the assets to offset this

· If you think there is something un-equitable about sharing debts put in the other info line: one’s gambling debt is not equitable

· If you do a painstaking job w/the NWS it will help you throughout the entire case

Maintenance: NY’s word for alimony; the trade-off when NY got equitable distribution
· Before ED title ruled & alimony was until death or remarriage

· ED shared the economic partnership & maintenance took a look at the circumstances

· Fault was taken out of the equation, not a factor in determining maintenance per se; if fault is particularly egregious then you want to get it into the fact pattern; an affair is not egregious

· In NY maintenance can be indefinite or for a limited duration; the goal is to provide support until the recipient can gain economic independence 

· If you have a 30 yr old coming out of a 10 yr marriage, 4 yrs of maintenance is a reasonable demand if you figure it takes her 3 yrs to finish her degree and another year to find a job

· If you have a 57 yr old coming out of a 30 yr marriage, no durational limit would be reasonable; it is too late for her make herself economically independent, out of the work force for too long or maybe never in it

· Statutory Termination Events: the death of either party, in this case the recipient may want to think life insurance in the settlement; remarriage of the recipient; if there is habitual cohabitation & they are holding themselves out as husband and wife: almost impossible to prove now 

· if settling a case the parties can stipulate that maintenance will not end upon remarriage, but go on for an agreed upon duration, really disguising ED of marital property, there is really some asset at issue & rather than divide it the payor would rather just pay the other party her portion; disguising it as maintenance gives the payor his tax deduction

· have to be careful though; if say payments are one amount for the first 3 yrs then drop off b/c technically not paying actual maintenance anymore the IRS will catch you and make you pay back deductions; make sure there are even payments

· Have to determine 3 initial things:

· Is this a maintenance case? One requires support

· How much? They’ll want to know in the initial conference, but you have to be vague don’t make promises

· How long?

· The statute give the court 11 Factors it has to consider when determining maintenance; it looks to the standard of living during the marriage which is found in the NWS; this doesn’t mean either party can afford that any more but that is the standard the court looks to

	Factors
	Comments

	What will the recipient have after ED is done; what is their income
	· Don’t forget retirement assets, what is the ED; a marriage of more than 10 yrs the homemaker is entitled to social security at ½ the rate of the breadwinner

	Duration of the marriage & health of both parties
	· Disabilities may cause no hope of economic independence & there is a responsibility of support; duration: big w/judges for responsibility of maintenance; what is reasonable 

	Present & future earning capacity of both parties
	· This cuts both ways

	Ability of recipient to become self-supporting & time of training 
	· Goal oriented; build a case towards client goal; what kind of support will it take to achieve the plan & how long will it take (it just so happens it’s ½ the duration of the marriage); make sure the client knows your building a case in this way

	Reduced or lost earning capacity due to postponement of education
	· Long term marriages; they don’t have what they should have b/c they played a supporting role for so many years in the partnership; maintenance here can be compensatory

	Presence of kids in the homes of either party
	· This goes beyond CS; was there an agreement between the two that the kids would have one parent at home for them, are they used to this, are they small; don’t turn off the judge w/unrealistic demands

	Tax Consequences
	· Maintenance payments give breaks to the payor & they aren’t too bad on the recipient; need an accountant to explain any calculations; prove it or lose it: if an expert explanation is not in the record the judge is not going to calculate for you before making a determination

	Contributions & services of the recipient performed while a spouse
	· Non-economic contributions big here; proven by testimony, can end up being a big factor

	Wasteful dissipation of marital property
	· If one has gambled away money, why share debt or earnings

	Transfer or encumbrance made w/knowledge of matrimonial action w/o notice to other party
	· Parties who move assets b/c they know a divorce is coming & they don’t want to share; may take additional proof & pleading to prove there is a sham

	Any other factor
	· Catch-all; this is where lawyering comes out; maybe get a foot in the door if there is egregious fault that impacts economic independence


· It may seem like you’re double dipping in some of determinations for maintenance; there are cases that say you cannot do that; have to choose what you want from maintenance & enhanced earning capacity; use quasi-property-enhanced maintenance
· Retroactivity: important for CS & maintenance

· When you settle it’s not really a big factor

· Maintenance & CS payments are retroactive until the date of first application; your first demand for them even though the case took a year to settle

· First application: if you are ¶ it’s when you file the summons w/notice; you would put in it that you want a divorce w/maintenance & CS
· The ultimate award is retroactive to that date

· When the moneyed spouse is the ¶ and you have the Δ you haven’t made any demand, especially if both want the divorce & the lawyers agree that there does not need to be any answered filed; your motion for temporary CS & maintenance would be your first application, but if you don’t do that initially you’ll lose that time before trial

· Notice of appearance: atty. gives formal paper to the court w/the demand on it

· Call ¶ atty. & get a written stipulation as a first application for maintenance

· Formal pleading with the demand in it

· A temporary award is retroactive to the date when you filed the motion & is paid for the duration of the case; then the ultimate award is retroactive to the date of the first application; payor is given credit for what was paid during the temporary award; be certain of any time when no demand was made, this should be deducted; or if they were working on an agreement

· The form of the award has to be cash, not open ended obligations: continue to pay bills, mortgage; the court cannot order this, it’s too speculative

· Recapture: tax consideration; only issue recognition; the IRS knows we play games w/ED; from the payor’s point of view if the first 3 yrs there is a precipitous drive or are not uniform in amount, the IRS will impose recapture to get back what the payor was deducting
Equitable Distribution
· Only occurs in an action where the marriage is actually terminated; No dissolution, No distribution; the court cannot interfere w/title of property unless & until the marriage is dissolved; this is a statutory requirement; legal separation does not count; be sure that the parties are really married; no modification for ED
· Distribution is of marital property: all property acquired by either or both spouses from the date of the marriage to the date of execution of a separation agreement or action for divorce regardless of name or title

· Exceptions:

· Property defined as separate property
· Property determined by formal agreement will be treated as separate property

· ICED T:
· Identify: compare NWS, go through discovery, line up every asset & every liability; you are equitably distributing the net worth of the marital estate; even things not of present value: non-vested interests in pension plans, licenses and degrees, stock options; can’t sell these things, but you can chop up the value
· Classify: if marital property then subject to distribution; if separate then whoever owns it keeps it; everything acquired during the marriage is presumed marital unless:

· Separate Property: immune from ED

· Property acquired before the marriage or after the commencement of an action for divorce or annulment
· Property acquired by bequest, devise or descent, or a gift from a party other than the spouse

· Compensation for personal injuries

· Property acquired in exchange for separate property, or the increase in value of separate property, except to the extent the appreciation is due to the contributions or efforts of the other spouse

· Property determined to be treated as separate property by written agreement

· Anything that predates the marriage & is kept separate from the marital property is still separate, but the burden is on the party claiming it’s separate to prove it

· Evaluate: things that are not readily apparent; marriage is an economic partnership and there are contributions that are made that may not be monetary

· Appreciation of separate property: active/passive: active efforts on part both spouses makes the appreciation marital; passive: stock that goes up b/c it’s just sitting there, no activity on part of either spouse, still separate
· Hartog v. Hartog: he actively ran a jewelry store so subject to ED; had money also from family business. Tropicana, where he did minimal work, but b/c he worked towards appreciation of company during marriage she was entitled to 25% of the appreciation

· Hybrid Assets: man has a house, then gets married; the couple pays off the mortgage & adds an addition; the house is still separate property, title is still his, but there is a portion of the value that is marital & subject to ED; only the part that the couple does together; but if they made no improvements and market factors drove the value of the house up while they were married, this is passive & the house would be separate property

· Transmutation: starts out as separate, but it has lost its connection to separate characteristic; happens most often w/bank accounts; it has become so commingled w/marital property that the court is not going to try and separate it

· Valuation Date: cannot be earlier that the date of commencement (when the action is filed in the county clerk’s office), this is the earliest date; the latest is the date of trial; asset specific

· Economic partnership ends when the summons is served, so active appreciation after commencement is separate property; passive in marriage, accounts are still marital; if non-moneyed spouse is still working for business after commencement that money is separate for that spouse

· The marital residence: use date of trial, what is it worth

· Pension, 401K: use date of commencement for both; 401K have to value appreciation too

· Licenses & degrees: date of commencement; active after that date is separate

· Enhanced earning capacity: this is not the cost of the license or degree; w/education prior to marriage he would earn this, b/c of education during marriage he can earn this much more over his work life; then compare that to the baseline & value

· Distribution: equitable is not necessarily equal; for a longer marriage more often than not it’s equal; a brief marriage; anything that goes against the economic partnership 

· Most will be 50-50; exceptions:

· Businesses: less going to the non-owner; the owner has risk going forward & maintenance & CS payments: 60-40 range

· Enhanced earning capacity: anywhere from 0-50; 50% is rare, 20% is common right now

· Professional licenses are marital property if acquired during the time of the marriage, as well as higher education (O’Brien v. O’Brien)

· The license is given a value and not merged with the value of the business

· Have to be careful of double or triple dipping in using the same income stream of the licensed spouse for computing: the values of the license, the value of the practice, or the amount of maintenance to be paid to the other spouse

· Increase in value of separate property is also separate property, except where the other spouse has made contributions or efforts that cause the appreciation

· Passive appreciation: no efforts of either spouse, remains separate property

· Active appreciation: activity on the part of a party, it is considered marital property

· The burden is on the non-titled spouse to prove how much of the appreciation is the result of their efforts
· Ascertaining the value of separate & marital property is important for ED; if a value can be agreed upon it can be stipulated for ED; if not then the party seeking distribution of the asset must prove it’s value to the court through an expert; failure to do so may result in the court not distributing this asset

· ED does not mean equal distribution; it broken into fair portions for each party based on the statute
· The statute sets forth 13 Factors for the court to consider when determining ED:

	Factors
	Notes

	Income and property of each party at the time of marriage & at the time the action began
	Don’t forget retirement assets, what is the ED; a marriage of more than 10 yrs the homemaker is entitled to social security at ½ the rate of the breadwinner

	Duration of the marriage & age & health of each party
	All encompassing; most important universal factor; long marriage (50/50) tough to get less; short marriage: separate finance argument; they did not have time to really gel as a partnership

	Need of custodial parent to own the house and/or its household effects
	

	Loss of inheritance or pension rights upon dissolution of the marriage
	

	Any award of maintenance
	ED of pension if you have a payor spouse & you’re talking duration: argue that ED is giving future income away, so durational maintenance is more appropriate than for life; enhanced earning capacity: if ED is taking from the largest part of one’s future income, you can’t say they have that entire income to pay for maintenance; cannot double count income for two awards: Doctor $300K, baseline $75K; ED gives wife % of $300K, so the only income left for maintenance is the baseline $75K; other side of the argument is to say screw the ED of the license I want maintenance on the $300K; trial ct can either ED that income & award maintenance on what you haven’t ED (baseline income) or ct can make appropriate maintenance award on all income and no ED; all income is considered for CS; Grunfeld

	Any equitable claim to, interest in, or direct or indirect contribution made in the acquisition of marital property by the party not having title
	

	Liquid or non-liquid character of marital property
	Can it be sold, transferred in kind; ct does not want to get into liquidating furniture; non liquid asset: how does it get paid for; can’t sell & distribute a degree or a business that can’t be sold; use other assets to make up the value, or a distributive award: payment of $ for loss of the asset that staying in the other’s column

	Probable future financial circumstances of each
	

	Impossibility or difficulty of evaluating any component asset or interest & the economic desirability of retaining said asset or interest free from any claim by the other party
	Don’t want people to be business partners after they’ve divorced; is there a reason to treat the asset differently for ED

	Tax consequences
	Look for hidden liabilities; don’t trade cold cash for hot assets; $20K in 401K & CD where tax is on interest only, you want the CD b/c the gov’t will get a piece of that 401K, cash will be taxed; requires the ct to tax impact what they do after trial, but most won’t do that thoroughly unless you put an expert up there to lay it out in evidence

	Wasteful dissipation of assets by either spouse
	

	Any transfer or encumbrance made in contemplation of a marital action w/o fair consideration
	Look closely at the facts b/c it may not be equitable to be equal; the court should take other things into account; goes w/wasteful dissipation; can’t just “lose” something in contemplation of an action

	“any other factor that the court shall expressly find to be just & proper”
	


· Distributive Award: if it is impractical to divide marital property then a value is given to the asset and the money equivalent is divided between the parties; the ct can order or the parties can agree to opt out of ED; the parties can do what they want as long as there is a written agreement; if there is no agreement the ct will distribute it; if it can’t be divided then you equal it out w/a distributive award: payment can be in a lump sum or over time; can be for a license, even the house if there is no other asset to offset, pay the share & keep the house; if receiving payments over time:
· Distributive payments are divisions of property; they are not tax deductible for the payor & not in the payee’s income

· If you are accepting payments for what you should own now, they should bear interest
· Cannot be modified b/c part of ED

· If you are the recipient: get security, a life insurance policy on the payor, mortgage on property in case he does not pay; have to work in the filing fees for these securities, it may be a lot if it’s a big distributive award, but it’s worth it
· Also have to be careful of double dipping if using the income stream of a business or practice to value that business or practice and then using the same income stream to value the enhanced earning capacity of a license or educational degree, cannot be used to calculate maintenance either, but it can be used for CS 

· Separate property invested into the marital asset: marital home – if you can trace the separate property contribution to the asset can claim a separate property credit off the top; value will be ED 50/50, but if you can prove, document & trace the money & it’s separate then take that amount off, value what is left and ED
· $200,000; prove that $50,000 was separate money; get that $50,000 back in separate credit; $150,000 is left subject to ED between the 2

· At settlement you may get a good offer out of guilt, don’t be greedy; may end up doing worse if you don’t take it

Practical Litigation: From A-Z
· Initial Conference: get client’s rights & responsibilities signed first; balance selling yourself & keeping expectations reasonable; put to rest what the atty./client relationship is: they are responsible for your fees; don’t rely on atty.’s fees from the other side; it keeps your client reasonable b/c they are paying; don’t do much on the case until you are retained with the required written retainer agreement; send it to their home so they can read it and sign it, then they can send it back w/check; should send the NWS at this point too so you can get started 

· Conference #2: identify what is on the NWS & talk about how to get started:

· If the couple has a good relationship still, your client can tell his spouse that you said to get a good lawyer and have her call; least expensive

· If there is no communication between the two, but no reason to expect violence or other irrational behavior send a letter to the spouse from your office telling him to get a lawyer 

· If there is a fear of neither above working, go straight to court, file a summons & serve the Δ, so he has to get a lawyer, service must be personal; call the other atty. & ask if he would serve his client, starts off on a better foot

· File a summons & RJI at the same time; the RJI must be filed w/in 45 of service anyway, but it can be filed sooner so that when you serve the summons there is an immediate court date

· Motions for orders to show cause is the most expensive & time consuming; need the NWS, affidavit from client; use when there is violence or threats; Δ has to show why relief being asked for should not be granted, so essentially he needs a lawyer at this point

· If you’re working from 2 or 3 there is essentially no court intervention, this is where a case can go off the radar & you can forget about a case b/c there is no deadline; now b/c of the RJI the court takes over scheduling: w/in 45 days of summons file RJI & ct will give preliminary conference date w/in 45 days of filing; 10 days prior to preliminary conference NWS must be exchanged & filed

· Preliminary Conference: use this as an opportunity to settle a simple case, if you can’t identify resolved issues; if it’s deemed resolved the court will put it in a preliminary conference order & you can’t go back unless you show good cause; identify the unresolved issues; the court will ask what you need to settle: discovery of documents, depositions, experts; ct will give a date for a compliance conference; if not settled here given to a trial judge; there will usually be a conference; will give a trial date if not settled w/in 6 mos. of service, unusual that the date will be that punctual

· Trial: have to prepare well in advance, there is usually an opportunity to settle once the date is looming; remember you can settle at anytime!!!!

· It will be a bench trial, unless it is a grounds trial then you can ask for a jury

· If there are changes in finances since the NWS amend it & have the client ready to explain the change and how it affects the case

· Expert reports: have to serve opponent & file w/the ct 60 days prior to trial

· If you are the ¶ realize that ED trials are slow & boring, you have the burden of going forward, so line up all of your exhibits, make an exhibit sheet & call in advance of trial to ask if the court reporter is available to pre-mark exhibits & enter them into evidence; invite opposing counsel to do the same and stipulate what you can to be entered into evidence

· If you can stipulate facts, do it in writing; do a recitation in court so the judge will hear it, won’t always read the paper that is given to him; a notice to admit: things that really can’t be argued about, other side has 20 days to admit or deny, if they fail to answer at all it is considered admitted for you trial

· 2 or 3 weeks before trial put together your witness list & summaries so you don’t forget about them; summaries of what you’re going to ask certain witnesses; get a system

· If there are evidentiary issues do a pretrial memo to the ct & give specific authority; have the research w/you so when it comes up in trial you’re ready

· Take trial notes: get a system; the post trial submission has to written by you, essentially an proposed decision; you have to tell the judge what you think is appropriate for him to decide so you need notes from trial & testimony in order to do that

· After a decision or a referee’s recommendation to the judge you settle the judgment

· If it’s a referee’s recommendation & you don’t like it you have 15 days to make a motion to the ct that it’s wrong

· Quantum mara: application for attys. fees, opponent will file an opposition; usually a hearing on fees is waived, but the client has a right to that hearing is he wants

Alternative Dispute Resolution

Negot         assited                      lawyers as     Arb             Arb            private                                                    pre-trial
Btwn          negot                        facilitators     w/o              w/                 J
Parties                       mediation    C/L              lawyers     lawyers                            negotiations                                                       Judge
_____________________________________________________________________________________

· Why not save time, fees and relationships by going into mediation if it will settle anyway before getting to trial

· Parties agree to a neutral facilitator to help them negotiate; lawyers are not usually present in most mediations 

· It will take 2-4 mos. to settle; it will be 50% less expensive & saves relationships btwn the parties

· The agreement btwn them is binding and any legal conclusion will be incorporated, but the agreement is not taken over by the legal order it is it’s own separate K

· Trained to screen for DV, need several instances

· It’s helpful for parties to have lawyers outside of the sessions as an advisor or coach on how to respond to proposals, explain certain areas: ED, custody access 

· Mediator who is a lawyer can explain ED law or CSSA to participants

· They sign an agreement for their specific issues

· If you practice & mediate you can give the client the option, if they choose mediation, you must then be neutral & only talk to the both of them at the same time

· Collaborative Law:

· A couple does not want to negotiate directly w/o a lawyer, so here each party has a lawyer with them

· Each lawyer is there to facilitate the negotiations only; this is not adversarial

· If the process breaks down & they want to go to court each lawyer & their firms cannot represent the client; these lawyers only have a stake in a settlement

· Parties & lawyers sign a participation agreement that they will disclose information & try to come up w/a fair agreement in good faith

· Confidentiality like mediation 
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