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The History of U.S. Immigration

· Immigration laws are not developed in a vacuum – they are developed in their historical, societal, political, economic, and international contexts; world wars, great depressions, terrorism, etc.

· Immigration laws respond to these different contexts!

· Tensions:

· We have the “golden gates” yet the new “Adam’s and Eve’s” to this new “American Eden” bring unwanted “baggage” – disease, different cultures and customs, etc.

· Favoritism which immigration can bring versus scapegoating

· There is a cycle of nativism versus open immigration.
· Recent NPR news report played re: effort in Suffolk County to criminalize the hiring of illegal aliens.

· Chinese Exclusion Act of 1882

· Were no longer welcome as railroad work dried up and the West experienced an economic depression.  Shortage of work for USC’s.

· The cycle continues today – See Backlash against Hispanic aliens in the West/Southwest.

· English only legal efforts.

· Proposition 87 – No public services/benefits for illegal aliens.

· In AZ, the governor declared a state of emergency with respect to illegal immigration.

· Minuteman Project – Civilian group organized to patrol borders.  Arose out of fear of terrorism (across the southern border)

· U.S. Border Patrol Increased on the Southern Border (99 mile jurisdiction)

· Not just in the West either – here as well:

· Route 87 CBP stops

· Boarding Amtrak trains, Greyhound buses

· Expedited Removal

· The Evolution of an Open Society

· Very Open Policy early in American History.

· 1783 – Treaty of Paris

· U.S. wins its independence

· Desire to keep out unwanted foreign influence

· 1790 (Act of) – Congress begins to regulate naturalization (2 years & renunciation)

· 1795 (Act of) – 5 years & renunciation of both prior citizenship and titles of nobility

· 1798 (Act of) – 14 years of residency.

· Fears begin to rise against immigration

· Passage of Alien Enemies Act and the Alien Friends Act

· Gave the president powers to deport any alien whom he considered dangerous to the welfare of the nation.

· 1802 Naturalization Act – Back to 5 years residency.

· For the Next 75 years, the federal government did little about the regulation of immigration.
· 1819 – U.S. begins to count immigrants (all U.S. Ports); Pacific Ports added after 1850
· Immigrants arriving between the end of the Revolutionary War and the 1819 Act are estimated to have totaled 250,000
· 1819 – 1829 – Influx of additional 125,000

· 1830 – 1860 – Mass Immigration Policy (4.5 million European immigrants)
· 1840’s – Influx of Irish and German immigrants who are Catholic

· Nativism raises its head – “Catholics can’t pledge allegiance to the U.S. since they already have allegiance to the Pope.”

· Considered “vagrants” and “malefactors”

· Was seen that foreign countries were sending their “unwanted” to the U.S.

· Recent, actual example – Castro sending Cuban criminals to U.S.

· Nativist associations form – Order of the Star-Spangled Banner and Know-Nothing Party

· Modern – Federation for American Immigration Reform (FAIR)

· Catholic churches were being burned…

· 1850’s – Good Economic Period – More favorable toward immigration

· 1857 – Dred Scott Decision
· No Negroes, not even free Negroes, could ever become citizens of the United States. They were "beings of an inferior order" not included in the phrase "all men" in the Declaration of Independence nor afforded any rights by the United States Constitution.
· 1860 – 1880 – As demand for labor increased, so too did the number of immigrants – approx. 2.5 million Europeans entered each decade.  During the 1880’s, the number more than doubled to 5.25 million.

· 1866 – Civil Rights Act of 1866 – The act declared that all persons born in the United States were now citizens, without regard to race, color, or previous condition, excluding Indians not taxed.
· 1868 – Citizenship Clause of the 14th Amendment – “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.” – This meant that children born of foreign diplomats did not acquire citizenship. 
· Late 1800’s – Anti-Imperial Attitude in U.S.
· 1875 Exclusion (Page) Act - The law required migrants from Oriental countries be processed at the port of departure by representatives of US Consulates. Those whom are found to be offensive were denied departure rights to America.
· 1882 – Chinese Exclusion Act  - No Chinese Immigrants
· 1887 – Allotment Act – Grant citizenship to Native Americans if they were born in “U.S. territories”

· Can not deport Native Americans

· 1891 – Exclusion Act Expanded – Aliens with communicable diseases, CIMT’s (evil intent)

· Late 1800’s/early 1900’s – Push for literacy tests – Brought up in 1895, 1906, 1912, and 1915 – Only passed with regard to necessity for naturalization.
· 1906 – Naturalization Amendment – English proficiency a requirement for citizenship.
· 1907 – Immigration reached a new high – 1,285,000 immigrants – and an economic depression hit the country.

· The same year, Congress passed legislation to study the impact of immigrants on the United States.

· 1909 – Dillingham Commission – Findings:

· 20th Century Immigration differed markedly from earlier movements of people to the United States;

· New immigration was dominated by the so-called inferior peoples – those who were physically, mentally, and linguistically different, and, therefore, less desirable than either the native-born or early immigrant groups; and

· Because of the inferiority of these people, the U.S. no longer benefited from a liberal immigration admissions policy and should, therefore, impose new restrictions on entry.

· 1917 – English literacy test for admission; ban on all immigration from Asia.

· 1920’s - “Americanization movement”

· 1921 (Act of) – Introduction of the concept of national origins quotas.  Established a ceiling on European immigration and limited the number of immigrants of each nationality to 3% of the number of foreign-born persons of that nationality resident in the country at the time of the 1910 census.
· 1924 – National Origins Act
· Provided for an annual limit of 150,000 Europeans;

· Complete prohibition on Japanese immigration;

· Limit aliens who arrive by making a quota of the number of visas available based on the contribution of each nationality to the overall U.S. population rather than on the foreign-born population.
· 1924 Immigration Act – Stopgap measure which:

· Provided for the admission of immigrants according to annual quotas of 2% of each nationality’s proportion of the foreign-born population in 1890 until 1927 – amended to 1929 – when the national origins quotas were established.
· Use of the 1890 census had been criticized since it seemed to reduce the number of the so-called “new” immigrants.

· Use of the 1890 census instead of the 1910 one meant a reduction in immigration from Poland, Italy, and Greece.

· 1930’s – Great depression.  More people left than entered.

· WWII – Many refugees denied entry.  In 1939, Congress defeated a bill to rescue 20K children from Nazi Germany

· Brancero Program – Allows Mexicans into U.S. to supplement labor force

· China Alliance – Repeal on Chinese Exclusion

· Beginning in 1945, more than 40K war refugees are allowed in the U.S.

· 1948 – Displaced Persons Act
· 1946 – War Brides Act (120,000 family members of U.S. soldiers)
· 1952 – Birth of the INA – Immigration and Nationality Act
· Consolidation of all immigration laws into one statute.

· Preserved the national origins quota system.

· Established preference system for skilled workers and relatives of U.S. citizens and permanent residents.

· Established 150,000 numerical limitation on immigration from the Eastern Hemisphere.

· Repealed Japanese exclusion and established a small quota for the Asia-Pacific Triangle for Orientals would be charged.

· 1956-57 – Accept refugees from certain countries…very narrow.

· 1960 – Refugee Fair Share Law – Beginning of Parole authority for Attorney General

· Many Cubans and Soviet citizens

· 1965 – INA Amendments
· Abolished the national origins formula, replacing it with a per-country limit of 20,000 on every country outside the Western Hemisphere, and an overall ceiling of 160,000 for those countries;

· Placed a ceiling of 120,00 on immigration from the Western Hemisphere with no country limits; and

· Established Eastern Hemisphere preferences for close relatives, as well as those who had occupational skills needed in the United States under a seven-category preference system.

· 1976 – New law passed to make regulations regarding immigration the same for both hemispheres, applying to countries of the Western Hemisphere the 20,000-per-country limit and the preference system that was in effect in the Eastern Hemisphere.

· 1978 – New legislation combined the ceilings for both hemispheres into a worldwide total of 290,000 with the same seven-category preference system and per-country limits applied to both.

· 1975-79 – Increase in visa numbers.

· 1980 – Refugee Act – Country of Origin doesn’t matter.

· 1986 – Immigration Reform and Control Act (IRCA) – Crackdown on illegal immigration.
· The law established a one-year amnesty program for illegal aliens who had already worked and lived in the U.S. since January 1982. Those eligible could apply for regularization of status and eventually full citizenship. The law also mandated the intensification of Border Patrol activities including the auditing of employer I-9 forms – “Employer Sanctions” for those who hired undocumented workers. Over 2.7 million illegal aliens and others not qualifying for visas were legalized under the 1986 IRCA amnesty.
· 1986 – Immigration Marriage Fraud Amendments

· 1990 Immigration Act – Increased immigrant categories and introduction of diversity visa program.

· 1990’s – INS budget doubled

· 1996 – Antiterrorism and Effective Death Penalty Act (AEDPA) – In response to Oklahoma City bombing
· Immigration Rider which allowed for mandatory detention

· 1996 – Illegal Immigration Reform and Immigrant Responsibility Act  (IIRIRA)

· Passed in response to loopholes; 
· drastic changes to the eligibility factors for suspension of deportation; 

· renamed deportation proceedings and exclusion proceedings as "removal proceedings"; 

· major changes to the immigration consequences of criminal cases; 

· mandatory detention for immigrants convicted of certain crimes; 

· a permanent bar to permanent residence for those who falsely claimed to be U.S. citizens; 

· authorization for the U.S. Attorney General to hire at least 1,000 new Border Patrol agents and 300 new support personnel each year from 1997-2001;
· Streamlined process for removing aliens – “Expedited Removal”

· Restrict judicial review;
· Asylum – If don’t make application in the 1st year, forget it.

· 1996 Personal Responsibility and Work Opportunity Reconciliation Act

· Welfare reform

· Funding cut off to illegal aliens

· 2001-2002 Special Registration (from certain countries)

· NATIONAL SECURITY ENTRY/EXIT REGISTRATION SYSTEM (NSEERS)
· NSEERS established a national registry for temporary foreign visitors (non-immigrant aliens) arriving from certain countries, or who meet a combination of intelligence-based criteria, and are identified as presenting an elevated national security concern. 
· Spring 2002 – Abolishment of INS

· Creation of DHS/CIS/CBP/ICE

· 2004-2005 – Safe Third Country Provisions – Can’t apply for asylum in both Canada and U.S.

· 2005 Real ID Act
· Created more restrictions on political asylum;

· Severely curtailed habeas corpus relief for immigrants (at district level);

· Increased immigration enforcement mechanisms; 
· Altered judicial review;

· Imposed federal restrictions on the issuance of state driver's licenses to immigrants and others. 
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Assigned Reading & Class Notes
· The Concept of Citizenship
· Every state attaches certain rights and obligations to the status of citizenship.  These rights and obligations define a region of legal equality – “the basic human equality associated with …full membership of a community.”
· Citizenship is not a mere reflex of residence – It is an enduring status that is not generated by passing or extended residence alone and does not lapse with temporary or prolonged absence.
· Citizenship is internally inclusive and externally exclusive.
· Why it territorial closure directed against noncitizens alone?  It would seem to be in the state’s best interest to be able to expel or exclude persons regardless of their status.
· Territorial jurisdictions exhaust the inhabitable surface of the earth.  In such a world, a person cannot be expelled from one territory without being expelled into another, cannot be denied entry into one territory with having to remain in another.
· In feudal times, people could be banished – not anymore!
· In colonial times, there was territory out west – not anymore!
· Exclusion and Expulsion become zero-sum games.

· Max Weber’s Concept of Social Closure
· A dominant group safeguards its position and privileges by monopolizing resources and opportunities for its own group while denying access to outsiders.
· Immigration is a system of territorial closure.
· Citizenship law is a system of membership closure.
· Access to Citizenship
· Ascription
· Every state ascribes its citizenship to certain persons at birth.  The vast majority of persons acquire their citizenship in this way.
· Involuntary, based on a presumption of membership.
· Citizenship at birth makes possible a clear and unambiguous assignment of individuals to states without a period of uncertainty.

· The alternative – a system of voluntary or contractual citizenship would leave individuals unassigned until their actual social attachments and individual preferences became clear – would be an administrative nightmare!
· It would also be politically unacceptable.
· All states regard their citizens as bound to them by obligations of loyalty and service even when they do not routinely demand service or invoke loyalty.
· The core obligations of citizenship are too important to the state to permit individuals to opt into or out of them at will.
· Traditional countries of immigration – such as the U.S., Canada, and most Latin American countries – generally ascribe citizenship to all persons born on their soil.
· Canada, for example – they have a great deal of open territory.

· Latin America – one reason, growing markets.

· U.S. – “manifest destiny,” growing country, “destination of freedom” – theories held over till now.
· At the other extreme, some countries, including Germany and Switzerland, make no special provision for conferring citizenship on second- or even third-generation immigrants.
· Why be restrictive?
· Strong cultural/ethnic identities (political restrictionist movements)
· Economic Impact
· Less Land
· Social Unrest
· Problems of Restrictionism
· Later generations lack of identity, connection, and loyalty to their resident country.
· Social Unrest.
· Difficult to meld together a diverse society.
· Naturalization
· Acquisition of citizenship later in life.
· Voluntary, contractual in nature
· Rules governing this acquisition can be more or less restrictive.
· Taking Germany as a base, foreign residents naturalize at a rate four times higher in France, ten times higher in the U.S., fifteen times higher in Sweden, and over twenty times higher in Canada.
· Citizenship & The Constitution

· With regard to citizenship, CJ Warren described it as “nothing less than the right to have rights.”  Perez v. Brownell (1958) (dissenting opinion).
· The Court has stated that “[i]t would be difficult to exaggerate [the] value and importance” of American citizenship: “by many it is regarded as the highest hope of civilized men.”  Schneiderman v. United States (1943).
· Yet the Constitution, as initially drafted, included no definition of citizenship.

· Acquisition, distribution, and loss of citizenship is not addressed.
· However, there are 11 instances of the distinction between citizens and aliens in the Constitution:
· Election to Congress
· President must be natural-born citizen.
· Congress has authority to establish a “uniform rule of naturalization.”
· Congress adopted legislation as early as 1790 providing for the naturalization of aliens in the U.S. and extending U.S. citizenship to children born abroad to USC fathers.  Act of 1790

· But Congress provided no definition of citizenship for persons born in the U.S., leaving the question of the citizenship of Indians, slaves, free blacks, and the children of immigrants to the various answers of the states and the courts.
· African slaves were “unfree” labor…as were Chinese laborers out west (not free in the sense that they were brought to U.S. to work on railroads, were ghetto-ized, and were treated inferior.)
· The “negro-ization” of Chinese laborers.
· 1866 Civil Rights Act – “all persons born in the United States and not subject to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of the United States.”
· Extended citizenship to black Americans – response to Dred Scott decision of 1857.
· Court decision was political in nature (pre-Civil War)
· 14th Amendment (1868) – “All persons born or naturalized in the U.S., and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.”
· Expatriation Act of 1868 – Fundamental right to renounce citizenship.
· Afroyim v. Rusk (1967) – A person can not be involuntarily deprived of U.S. citizenship.
· Acquisition of Citizenship by Birth

· Two Basic Principles:
· Jus Soli (“right of land”) (pron. “you-solely”) – Conferral of nationality based on birth within the national territory.
· Jus Sanguinis (“right of blood”) (pron. “you-san-gui-nis”) – Conferral of nationality based on descent, irrespective of the place of birth.
· Jus Soli
· Citizenship based on birth in the national territory is rooted in the language of the first sentence of the 14th Amendment.
· BUT – What does it mean to be born “subject to the jurisdiction thereof?”
· Elk v. Wilkins (1884) – Native Indians are not citizens at birth.
· Allegiance is to tribe at time of birth.
· This clause meant “not merely subject in some respect or degree to the jurisdiction of the U.S., but completely subject to their political jurisdiction, and owing them direct and immediate allegiance.”
· Allotment Act of 1887 – Conferred citizenship on many Native Indians who resided in the U.S.
· The scope of this act was later expanded…since at least 1940, all Native Indians born here are U.S. citizens.
· United States v. Wong Kim Ark (1898) – Children born of immigrants in the U.S. are citizens.
· Context of Chinese exclusion laws
· Court held that this clause of the 14th Amendment should be given an expansive reading.
· “…was not intended to impose any new restrictions upon citizenship.”
· Was meant to address Dred Scott decision.
· Real object of the 14th Amendment qualifying clause were:
· Children of foreign occupiers
· Children of foreign diplomats
· This decision has served to establish for the U.S. a “general rule of universal citizenship” by birth…with some narrow exceptions.
· Exceptions:
· See two objects above of qualifying clause.
· Territories – Only American Samoa and the Swains Island are exempted from jus soli.
· Following the reasoning of this case, it has usually been assumed that children born to unauthorized migrants are citizens at birth.
· Issue of Children of Illegal Aliens/Immigrants
· Why do some want to restrict a birth right to citizenship?
· Supposed protection of social welfare state.
· Ethnic purity
· Jus Sanguinis
· Not secured by the 14th Amendment
· Stands on less secure ground.
· U.S. citizenship is passed on at birth to children born abroad to USC parents.
· What is the source of Congress’ authority to adopt jus sanguinis rules for children born abroad?
· INA §§ 301(c), (d), (e), (g), (h); 308(2); and 309.
· Children born outside U.S. territory:

· If both parents (married) are citizens, the child acquires citizenship at birth, provided that one of the parents had a residence in the U.S. at some time prior thereto.  INA §301(c).
· Weedin v. Chin Bow (1927) – Parental residence must precede birth of the child.
· If one parent is a noncitizen (married), however, then the citizen parent must have been physically present in the U.S. for a total of five years before the birth, including at least two years after the age of 14.  INA §301(g).
· Current law relies solely on parental residence requirements to avoid the indefinite perpetuation of U.S. citizenship within families that realistically have lost touch with their American roots.  Act of 1978, Pub.L. 95-432, 92 Stat. 1046.
· To determine whether a person born outside the territorial jurisdiction is a USC, it is not enough to consult the present INA, unless of course the birth occurred after enactment of the latest amendments in 1978.
· If born between 1934 and 1978, need to investigate further!!!!  
· Gender Discrimination and Jus Sanguinis
· Until 1934, U.S. immigration law allowed the transmission of citizenship jure sanguinis by U.S. citizen fathers but not mothers.
· Congress eliminated the gender-based rule in 1934 (only going forward)
· Wauchope v. U.S. Dep’t of State (9th Cir. 1993) – Made 1934 action of Congress retroactive prior to 1934.
· Court finds gender distinction unconstitutional.
· In 1994, Congress accepted the ruling and put it on the books:  INA §301(h).
· Example of the push and pull between the courts and congress.
· INA §309 extends citizenship at birth to a child born outside the U.S. and out of wedlock to a USC mother (provided that she has been in the U.S. previously for at least one continuous year) but not to fathers – they have to meet a number of additional considerations.
· Rules/Criteria:
· Where child is born abroad and only one parent is a USC and parents are unmarried, then the sex of the USC parent matters.
· If the one USC parent is a woman (mother), transmission hinges on mom’s physical presence in the US (one continuous year) per §309(c).
· If the one USC parent is a man (father), transmission hinges upon establishment of a biological relationship and potential for a meaningful parent/child relationship per §309(a).
· Nguyen v. INS (2001)
· Regards issue of Equal Protection
· Review of Equal Protection Doctrine
· Race-based Classifications, Fundamental Rights, some Alienage distinctions.

· Reviewed under Strict Scrutiny
· Govt’l interest must be “compelling.”
· Fit between interest and means used must be very close (“narrowly tailored”).
· Sex-based Classifications
· Intermediate Scrutiny
· Govt’l interest must be “important.”
· Fit required: “substantial relation”
· See Slide Questions & Discussion Below:
· Nguyen was not a citizen at birth due to the fact this his mother was not a USC – Father needed to go through extra hoops.
· Father’s “order of parentage” was filed late (after child’s 18th birthday)
· Nguyen is not the model plaintiff (has criminal history and is a child of a Vietnam vet)
· The Majority in this case feels that to make gender unimportant would be “hollow neutrality”
· Dual Nationality

· Hague Convention – “Every person should have a nationality and should have one nationality only.”
· To address issue of stateless persons.
· Problems with dual nationality:
· Administrative problems
· Issues of loyalty/allegiance…in peace and in war.
· Voting rights
· Diplomatic Protection
· Military Service
· Avoid nation state being challenged from within and without
· In a world nominally dedicated to the idea of assuring that every person is a citizen of at least one but not more than one nation-state, dual citizenship is tolerated to a surprising degree.
· The U.S. Supreme Court has upheld Congress’ authority to introduce statutes designed to limit dual nationality.
· For example, Congress may be able to limit birth right citizenship to immigrants in the future.
· In the U.S., plural citizenship may arise in four (4) situations:
· Birth in the U.S. to immigrant parents – the child is a dual citizen if country A has jus sanguinis rules that recognize the child as a citizen of country A.
· Some of the largest “sending” countries to the U.S. – including Mexico, the Philippines, the Dominican Republic, Canada, and India – recognize children born to their nationals here as citizens of their countries.
· Birth outside the U.S. to one parent who is a USC and another who is a foreigner – if the USC has maintained ties to the U.S. necessary for the transmission of citizenship jure sanguinis, the child is a citizen of both countries.
· Naturalization with a renunciation requirement, but renunciation not recognized by country of origin

· Naturalization, loss of citizenship, and resumption of citizenship

· The U.S. Supreme Court has held that there is no requirement that a dual national choose one nationality over the other when he/she becomes an adult.  Mandoli v. Acheson (1952).
· Note:  A dual national of the U.S. should use his/her passport to enter and to leave the United States.  INA §215(b).

· The rising incidence of dual citizenship is also due to the growing number of states that have altered their laws to permit their citizens to retain nationality despite naturalization elsewhere – Countries such as: Canada, Argentina, Colombia, Costa Rica, Dominican Republic, El Salvador, France, Israel, Ireland, Italy, Panama, Switzerland, and the UK.
· For more than 200 years, U.S. federal law has sought to prevent dual nationality occasion by naturalization by requiring that applicants take an oath that includes a renunciation of prior allegiances.
· Loss of Citizenship

· Voluntary Relinquishment
· Obtaining naturalization in or taking an oath of allegiance to foreign state after the age of 18.
· Entering or serving armed forces of a foreign state engaged in hostilities against the U.S.
· Making a formal renunciation of U.S. citizenship before diplomatic/consular officers to U.S. DOS.
· Committing an act of treason against or attempting to overthrow, or bearing arms against the U.S.
· U.S. District courts have jurisdiction for actions of declaratory relief where a person within the U.S. claims U.S. citizenship but is denied such right or privilege.  INA § 360(a).
· Revocation of Naturalization (“denaturalization”)
· Through state or federal court proceeding (i.e., initiated by AG).  See INA § 340(h).
· Stripped of citizenship following criminal conviction for knowingly possessing naturalization by fraud.  See 28 U.S.C. § 1425.

· Through administrative proceeding (i.e., initiated by AG to reopen, alter, modify, or vacate order naturalizing person).
· Naturalization granted for military service pursuant to INA §§ 328-29 may be revoked if person separated from Armed Services for any other reason than an honorable discharge before serving the minimum five-year term. (* Applies to citizenship granted after Nov. 23, 2003).
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· Constitutional Judicial Review
· Historical Context of Chinese Exclusion

· Discussion of Chinese Immigration v. Freed Black Migration
· External Immigration v. Internal Migration
· Issue of regulation of internal free black migration influenced views of external Chinese immigration.
· Background:  Dred Scott v. Sanford  (1957)
· Taney held that Congress had no power to prohibit slavery in the territories and that Blacks could not be “citizens” within the meaning of the Constitution
· Fixed status of Blacks as a “degraded” class
· Taney cites as support for limitation of Black citizenship the restriction of naturalization to free white persons
· “To all this mass of proof we have still to add, that Congress has repeatedly legislated upon the same construction of the Constitution that we have given. Three laws, two of which were passed almost immediately after the Government went into operation, will be abundantly sufficient to show this…The first of these acts is the naturalization law, which …confines the right of becoming citizens 'to aliens being free white persons.'  …Now, the Constitution does not limit the power of Congress in this respect to white persons. And they may, if they think proper, authorize the naturalization of any one, of any color, who was born under allegiance to another Government. But the language of the law above quoted, shows that citizenship at that time was perfectly understood to be confined to the white race; and that they alone constituted the sovereignty in the Government. 

· Bias against “unfree labor” as a proxy for race, and a justification for racial oppression.
· “To be a citizen, you have to be free.”

· Chinese were considered “unfree” as well – indentured servitude.

· Chinese had this inherent problem that it may it impossible for them to be citizens.

· Negroization of the Chinese
· Dred Scott was broadly interpreted by some politicians in the West as justifying anti-Chinese discrimination.
· For example:

· Oregon constitutional convention, 1857

· Douglas in Illinois senate campaign, 1858

· Introduction of Black migration bill in California state legislature, 1858.

· Requirement for Identity Card

· Sound familiar?  Chinese Exclusion Act
· Architecture of white supremacy in the South provided a framework for the racial oppression of Chinese in the West

· School segregation

· Anti-miscegenation laws

· Exclusion from the franchise (disenfranchisement)

· Exclusion from court testimony and jury participation

· Scientific “proof” of linked Black/Chinese racial inferiority 
· Notes from Slides:
· Congressional Act of 1884
· Chinese Exclusion Case – Chae Chan Ping v. United States (1889)
· Themes:
· Federal Power v. State Power
· Federal powers are enumerated powers.
· States powers are reserved powers.
· According to the Court, federal power to regulate immigration is “an incident of sovereignty.”
· Not to be shared.
· Only limitations come from the sovereign placing them on itself.
· No other state can limit the sovereign power of the nation…except the Constitution.
· Decision is couched in terms of security (sound familiar?).
· Where is this sovereign power coming from??
· Chinese “unwillingness” to assimilate.
· How could they though?  Why would they, in light of legal and illegal discrimination.
· Political v. Judicial (Plenary Power doctrine)
· Limited role for judiciary.
· Happening today as well – Less judicial review/oversight in immigration cases; i.e., skip district courts now and go straight to 2nd Circuit.
· Executive/Legislative v. Judiciary
Notes on Assigned Reading
· Constitutional Review

· The Sources of the Federal Immigration Power
· Issue of the power of Congress to enact laws that regulate which noncitizens may enter the U.S. and under what conditions those that enter may remain.
· The Constitution, though, includes no language that expressly grants Congress such authority.

· Prior to federal law, what “immigration law” existed was the creation of the states.
· Chinese Immigration
· The first federal statutes limiting immigration prohibited the entry of criminals, prostitutes, idiots, lunatics, and persons likely to become a public charge.
· Act of March 3, 1875
· Act of August 3, 1882
· In 1882, 1884, 1888, and 1892, Congress enacted the so-called “Chinese Exclusion Laws” and these became the first federal immigration statutes to be subjected to judicial scrutiny.
· Federal Regulation of Chinese Immigration
· At first, the federal government had welcomed Chinese immigration.
· Burlingame Treaty, July 28, 1868, United States-China

· Guaranteed citizens of one country visiting or residing in the other “the same privileges, immunities, and exemptions…as may be enjoyed by the citizens or subjects of the most favored nation.”
· The restrictionist and racist tide in California, though, began to have an impact in national politics by the mid-1870s.  
· The demand for federal legislation was due, in part, to the court decisions that had struck down CA statutes as unlawful discrimination against the Chinese.  
· Adopting restrictions legislation, however, would have threatened a breach of the spirit, if not the letter, of the Burlingame Treaty.
· Accordingly, Congress authorized a diplomatic trip to China to renegotiate the treaty.  A supplemental treaty was signed in November 1880.
· Treaty of November 17, 1880, United States-China

· Authorized the US to “regulate, limit or suspend” immigration of Chinese laborers whenever their entry or residence in the US “affects or threatens to affect the interests of that country….”
· Expressly stated that the authority to suspend immigration applied only to Chinese laborers, and that the suspension power did not include the authority to “absolutely prohibit” immigration.
· Preserved the right of Chinese laborers already in the U.S. “to go and come of their own free will and accord.”
· Within a year of the ratification of the treaty, Congress enacted the Act of May 6, 1882.
· Suspended the immigration of Chinese laborers for 10 years.
· Creation of “certificates of identity” which would entitle Chinese laborers already present in the U.S. to re-enter the US after a trip abroad.
· On October 1, 1888, Congress passed a statute that prohibited the return of all Chinese laborers who had left the U.S., even if they had obtained a certificate before their departure.  It further provided that no more certificates would be issued.

· Stranded Chinese in China who had been residents of the U.S.
· Also effectively prevented Chinese then residing in the U.S. from returning home for a visit.
· The statute thus conflicted with the provision of the Burlingame Treaty and the Treaty of 1880 which had guaranteed the right of aliens “to go and come of their own free will.”
· Chinese Exclusion Case – Chae Chan Ping v. United States (1889)

· Facts:  
· Ping was a Chinese laborer who entered the U.S. in 1875.  In 1887, went back to China for a visit, but, before doing so, obtained the necessary certificate pursuant to the 1882 and 1884 Acts.  He returned to CA shortly after passage of the 1888 Act and was denied re-admission.  Ping brought suit, alleging that the 1888 Act violated the Constitution and conflicted with the Burlingame and 1880 Treaties.
· Issue:  

· “There being nothing in the treaties between China and the U.S. to impair the validity of the act of Congress of October 1, 1888, was it on any other ground beyond the competency of Congress to pass it?”
· Holding:
· “Whatever license…Chinese laborers may have obtained, previous to the act of October 1, 1888, to return to the U.S. after their departure, is held at the free will of the government, revocable at any time, as its pleasure.”
· Between a treaty and act of Congress, “the last expression of the sovereign will must control.” – meaning the act of 1888.
· “That the government of the U.S., though the action of the legislative department, can exclude aliens from its territory is a proposition which we do not think open to controversy.”
· “To preserve its independence, and give security against foreign aggression and encroachment, is the highest duty of every nation, and to attain these ends nearly all other considerations are to be subordinated.” – Inherent Power.
· “If, therefore, the government of the U.S., through its legislative department, considers the presence of foreigners of a different race in this country, who will not assimilate with us, to be dangerous to its peace and security, their exclusion is not to be stayed…”
· Sources of the Immigration Power
· Delegated Powers
· The Commerce Power
· Art. I, §8, cl. 3 of the Constitution authorizes Congress “to regulate Commerce with foreign Nations, and among the several states.
· In the mid-1800’s, the Court invalidated a number of state statutes that sought to regulate immigration through the imposition of taxes or other regulations on carriers.
· Eventually, however, the combination of federal regulation and judicial interpretation of the Commerce Clause gradually extinguished state power to control immigration.
· Head Money Cases (1884)

· Court upheld a federal statute, enacted in 1882, that imposed a tax of 50¢ on every noncitizen arriving the U.S.
· “Congress has the power to pass a law regulating immigration as a part of commerce of this country with foreign nations.”
· Edwards v. California (1941)

· Court struck down a CA statute that made it a crime to bring an indigent person into the state as an unconstitutional interference with Congress’ power to regulate interstate commerce.
· “It is settled beyond question that the transportation of persons is ‘commerce.”

· “It is immaterial whether or not the transportation is commercial in character.”
· The Naturalization Power
· Art. I. §8, cl. 4 of the Constitution grants Congress the power to “establish an uniform Rule of Naturalization.”
· Congress used this power to influence immigration thus:
· In most states, noncitizens could not own or inherit land, vote or hold office – disabilities which were removed upon naturalization.  Congress could thus encourage or discourage immigration by altering the prerequisites (such as length of residence) for naturalization.
· The War Power
· Art. I, §8, cl. 11 grants Congress the power “to declare War.”
· It is beyond dispute that the war power gives the federal government the authority to stop the entry of enemy aliens and to expel enemy aliens residing in the U.S.
· The Migration and Importation Clause
· Art. I, §9, cl. 1 of the Constitution provides:
· “The Migration of Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight.”
· This clause, however, has been understood to relate to the institution of slavery (the law prohibiting the importation of slaves took effect on January 1, 1808).
· The Foreign Affairs Power
· In the Chinese Exclusion Case, Justice Field sought to associate the power to regulate immigration with the power to conduct foreign affairs:
· “The U.S., in their relation to foreign countries and their subjects or citizens, are one nation, invested with powers which belong to independent nations…For national purposes, embracing our relations with foreign nations, we are but one people, one nation, one power.”
· However, like the immigration power, the foreign affairs power receives no explicit mention in the Constitution.
· The federal government’s power to conduct foreign affairs, whether or not it justifies federal regulation of immigration, has led the courts to invalidate state statutes that attempt to regulation immigration.
· See Chy Lung v. Freeman (1875)

· “The passage of laws which concern the admission of citizens and subjects of foreign nations to our shores belongs to Congress, and not to the States.  It has the power to regulate commerce with foreign nations: the responsibility for the character of those regulations, and for the manner of their execution, belongs solely to the national government.   If it be otherwise, a single State can, at her pleasure, embroil us in disastrous quarrels with other nations.”
· Inherent Powers
· As “found” by the courts.
· Chinese Exclusion Case – “Jurisdiction over its own territory to that extent is an incident of every independent nation.  It is part of the its independence.  If it could not exclude aliens, it would be to that extent subject to the control of another power.”
· Nishimura Ekiu v. United States (1892) – S. Court upheld the immigration act of 1891, which codified existing exclusion laws and provided for exclusive inspection of arriving aliens by the federal government:
· “It is an accepted maxim of international law, that every sovereign nation has the power, as inherent in its sovereignty, and essential to preservation, to forbid the entrance of foreigners within its dominions, or to admit them only in such cases and upon such conditions as it may seem fit to prescribe.”
· United States v. Curtiss-Wright Export Corp. (1936) – The federal government’s foreign affairs power doesn’t derive from the Constitution but from the fact of independence itself:
· “As a result of the separation from Great Britain by the colonies acting as a unit, the powers of external sovereignty passed from the Crown not the colonies severally, but to the colonies in their collective and corporate capacity as the United States of America.”
· “It results that the investment of the federal government with the powers of external sovereignty did not depend upon the affirmative grants of the Constitution.”
· This theory has been seriously questioned on logical and historical grounds.
· Its theory is particularly troubling in the immigration area.  If the power to regulate immigration is extra-constitutional, is it subject to any limits within the Constitution?
· Constructional and Structural Arguments
· The Rule of Necessity
· Infer the immigration power not as a logical deduction from the structure of the Constitution but only as a practical condition upon its successful operation.
· Perhaps to lose control of one’s borders is to “defeat the venture at hand” by losing our ability to achieve the objects for which the Constitution was established: “to insure domestic Tranquility, provide for the common defense, promote the general welfare.”
· A Structural Justification
· One does not focus on isolated clauses in the Constitution; instead, the interpreter takes a step back and examines the shape of the document as a whole: the institutions it creates and the relationships between those institutions.
· The primary purpose of the Constitution is to establish a system of government for a nation, a nation encompassing territory and members (“citizens”).
· To be a sovereign nation, a people must have control over their territory, as a nation of open borders runs the risk of not being able to govern itself because its sovereignty, to some extent, is in the hands of the other nations of the world.
· “It is admitted that sovereign states have inherent power to deport aliens, and seemingly that Congress is not deprived of this power by the Constitution….”  Tiaco v. Forbes (1913).

· The Chinese Exclusion Laws and Equal Protection
· In a case decided three years before the Chinese Exclusion Case, the Court held that the equal protection clause protected Chinese nationals against discriminatory enforcement of a San Francisco ordinance regulating laundries.
· The Court struck down the ordinance as a violation of equal protection, concluding that “no reason for [the discrimination] exists except hostility to the race and nationality to which the petitioners belong.”  Yick Wo v. Hopkins (1886).

· “The rights of the petitioners are not less, because they are aliens and subject of the Emperor of China.”
· “The Fourteenth Amendment to the Constitution is not confined to the protection of citizens.”
· “These provisions are universal in their application, to all persons within the territorial jurisdiction, without regard to any differences of race, or color, or of nationality.”
· Issues:
· The Chinese Exclusion Case involved an immigration question – a noncitizen’s right to enter the U.S..  Yick Wo involved an allegation of discrimination against noncitizens in the U.S., but not a challenge to a decision to exclude or expel them.  This aspect is indicative of a tension in the constitutional materials in this course:
· On the one hand, the Chinese Exclusion Case is a seminal case for the “plenary power doctrine” – which severely limits noncitizens’ constitutional rights when it comes to entering and remaining in this country.  
· In contrast, Yick Wo suggests that noncitizens and citizens receive similar (but not necessarily identical”) constitutional treatment in nonimmigration matters.
· Put differently, our constitutional law relating to immigration may differ from our constitutional law relating to noncitizen immigrants.

· One might also distinguish the federal law in the Chinese Exclusion Case from the local law in Yick Wo.
· The Court has recognized broad congressional authority to “make rules [regarding noncitizens] that would be unacceptable if applied to citizens.”  Mathews v. Diaz (1976); but it has vigorously scrutinized most state legislation that discriminates against noncitizens.
· From Exclusion to Deportation
· Act of May 5, 1892
· Extended the “temporary” suspension of Chinese laborers for another 10 years.
· Provided for the deportation of noncitizens unlawfully residing in the U.S.
· Required all Chinese laborers then living in the U.S. to acquire a “certificate of residence” from the Collector of Internal Revenue within one year after passage of the Act.
· The government would issue a certificate only on the “affidavit of at least one credible witness,” which was construed as a white witness.
· Act was challenged in Fong Yue Ting v. United States (1893)

· Facts:
· Petitioner was ordered deported after failing to secure a white witness.
· Issue:
· “The right of a nation to expel or deport foreigners, who have not been naturalized or taken any steps towards becoming citizens or the country, rests upon the same grounds, and is as absolute and unqualified as the right to prohibit and prevent their entrance into the country.”
· “The question now before the court is whether the manner in which Congress has exercised this right in the act of 1892 is consistent with the Constitution.
· Holding:
· Act is constitutional.
· “Chinese laborers…continue to be aliens, having taken no steps towards becoming citizens, and incapable of becoming such under the naturalization laws; and therefore remain subject to the power of Congress to expel them, or to order them to be removed and deported from the country, whenever in its judgment their removal is necessary or expedient for the public interest.”
· The white-witness requirement, “not allowing such a fact to be proved solely by the testimony of aliens in a like situation, or of the same race, is quite analogous to the provision, which has existed for seventy-seven years in the naturalization laws, by which aliens applying for naturalization must prove their residence within the limits and under the jurisdiction of the United States, for five years next preceding, “by the oath or affirmation of citizens of the United States.”
· “The order of deportation…is but a method of enforcing the return to his own country of an alien who has not complied with the conditions upon the performance of which the government of the nation…has determined that his continuing to reside here shall depend.  He has not, therefore, been deprived of life, liberty, or property, without due process of law; and the provisions of the Constitution, securing the right to trial by jury…have no application.”
· Deportation and punishment:  Wong Wing v. United States (1896)

· This decision struck down a section of the 1892 act not considered in Fong Yue Ting.  The section provided that any Chinese citizen judged to be in the U.S. illegally “shall be imprisoned at hard labor for a period not exceeding one year and thereafter removed from the U.S.”
· “We regard it as settled by our previous decisions that the U.S. can, as a matter of public policy, by Congressional enactment, forbid aliens or classes of aliens from coming within their borders, and expel aliens or classes of aliens from their territory, and can, in order to make effectual such decree of exclusion or expulsion, devolve the power and duty of identifying and arresting the persons included in such decree, and causing their deportation.”
· “But when Congress sees fit to further promote such a policy by subjecting the persons of such aliens to infamous punishment at hard labor, or by confiscating their property, we think such legislation, to be valid, must provide for a judicial trial to establish the guilt of the accused.
· In both Wong Wing and Yick Wo, the Supreme Court relied upon generally applicable constitutional norms to invalidate governmental action that involved immigrants.   Wong Wing, unlike Yick Wo, invalidated a federal statute – and one that was more closely related to the immigration power.  In that respect it may stand more clearly than Yick Wo for the proposition that noncitizens are members of the constitutional community, apart from their right to enter and remain in this country.
Professors’ Notes
· Sources of Immigration Power, Pt. 2
· Ping , Yick Wo, Fong Yue Ting, Wong Wing
· Review: Chae Chan Ping
· Concerned a conflict between the Chinese Excl Act of 1888 (prohibiting the return of all Chinese laborers who had left the US, even if they had obtained a “certificate of identity”) and the Burlingame Treaties of 1868 and 1880 (granting Chinese laborers in the US the right to come and go of their free will)
· Explored Sources of Constitutional Power over Immigration (enumerated fed powers v. reserved state powers)
· Recognized Plenary Power of Political Branches over Immigration as conclusive on the judiciary
· Vested a nation’s power to exclude foreigners in sovereignty
· Conceived of Chinese laborers’ claims as a license, revocable at the whim of the sovereign
· Review:  Yick Wo (US 1886)
· Held that the 14th A. (because its protections apply expressly to “persons”, not citizens) protected Chinese laundries from discriminatory application of local (San Francisco) ordinance regulating laundries
· Court views sovereignty in opposition to the exercise of purely personal and arbitrary power 
· Court distinguishes sovereign powers (delegated to the political branches) from sovereignty itself (remaining with the people for whom the gov’t. exists aka “popular sovereignty)
· Could Yick Wo have been used to challenge Chae Chan Ping’s exclusion?
· Review – Fong Yue Ting (US 1893)
· Recall that the Chinese Excl. Act of 1882 imposed a 10 yr. suspension on immigration by Chinese laborers
· The Chinese Excl. Act of 1892
· Extended the suspension for a decade
· Authorized the deportation of any Chinese alien unlawfully within the US
· Required all Chinese laborers to obtain a certificate of residence within 1 yr. of passage of the Act
· Issuance of certificate required affidavit of at least one credible white witness
· Failure to obtain certificate subjected Chinese laborer to arrest and deportation
· Relief from deportation for cause still required credible white witness
· The Case

· Justice Grey held that the power to exclude aliens and the power to expel them derive from the same power.

· The majority emphasized the procedural (rather than substantive) significance of the deportation process
· The majority held that an order of deportation is not punishment for a crime or banishment (punishment via expulsion), but a process for returning the alien to his own country when s/he fails to satisfy the requirements for continuing residence.
· In deportation proceedings, constitutional protections that attach in criminal cases have no application
· Review – Wong Wing (US 1896)
· Struck down a part of the Chinese Excl. Act of 1892 providing that a Chinese alien judged to be within the US illegally (without the necessary certificate and affidavit) was to be imprisoned at hard labor for a period of no more than a year, then subsequently deported.
· Majority distinguished temporary confinement pursuant to exclusion or expulsion (i.e. detention) from imprisonment
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· Immigrant Admission Categories
· Supplemental Notes:
· The numerical ceiling for refugees is changed on a frequent basis to accommodate changing international conditions.
· Up until 1965, there existed a National Origins Quota – not anymore….we have set annual, international numbers.
· All applications filed past the annual quota is applied to the next year’s quota…creation of backlog. (Priority Date situation).
· Secondary screening is possible when you enter the U.S. with your landing papers.
· Can only adjust if you came in legally…also, though, can’t adjust if you enter with immigrant intent.
ADMISSION CATEGORIES:

IMMIGRANTS




NONIMMIGRANTS
-come to the U.S. to take up



-enter the U.S. for a specific

permanent residence 




 purpose to be accomplished

during a temporary stay

= PERMANENT STAY



=TEMPORARY STAY

IN THE U.S.



 
   IN THE U.S.

FOR ADMISSION -  noncitizen must show:
1.  Meets categorical qualifying requ’ts


2.  Not inadmissible (INA §212(a))
NOTE:  “IMMIGRANT” defined in INA §101(a)(15) (subsections A through V)
= noncitizens authorized to take up permanent residence in the U.S. (LPR’s – can retain status indefinitely as long as no crimes are committed that would make the LPR deportable/removable)

4 CATEGORIES OF IMMIGRANT ADMISSION:

ADMISSION CATEGORY:


# OF VISAS ALLOCATED ANNUALLY:
FAMILY SPONSORED      (FS)


480,000

EMPLOYMENT BASED    (EB)


140,000

DIVERSITY BASED           (D)


55,000

REFUGEES





27,000 to 125,000 (range)
________

TOTAL =
675,000 (does not include refugees)

MAIN INA SECTIONS:

INA §201 = allocations of number of visas assigned annually

INA §202 = allocates numerical limits of visas on individual foreign states

INA §203 = defines immigrant visa preference categories

GENERAL PROCEDURES IN OBTAINING IMMIGRANT VISAS:

Petition procedures found in INA §§ 204-206

I.  PETITIONER IN THE U.S. AND BENEFICIARY IS OUTSIDE OF THE U.S.

PETITIONER    =  
person in the U.S. filing the visa petition (ex. Form I-130 family-

based petition or Form I-140 employment-based petition) in the U.S.

BENEFICIARY  =
noncitizen who desires to immigrate to the U.S.

STEP ONE:

Petitioner files a visa petition with the CIS in the U.S. 


   
Form I-130, Petition for Alien Relative – filed by family in the U.S.

   
U.S. LPR or USC family files petition with CIS Service Centers (4 of them)

   
Form I-140, Petition for Alien Worker – filed by U.S. employer)

   
U.S. Employer files labor certification application with DOL (where required)

Labor certification = Application to ask DOL to certify that noncitizen will not be taking a job for which U.S. qualified worker is available

If labor certification is approved by the DOL, the U.S. employer will file the employment-based petition with the approved labor certification and proof of the employment position and ability to pay the salary with the CIS Service Centers

STEP TWO:
If CIS approves the visa petition – CIS forwards the approval notice to the Petitioner and to the U.S. Consulate located nearest to the Beneficiary’s residence (i.e., can be designated in the U.S. immigrant petitions filed by the petitioners in the U.S.)

STEP THREE:
Beneficiary is sent a packet of documents to complete (i.e., police clearance, medical examination, affidavits of support, supporting documents, etc.) – Documents returned to the U.S. Consulate

STEP FOUR:
Beneficiary is scheduled for an interview with the U.S. Consulate to determine:

1.  Whether the beneficiary meets qualifications of visa petition

2.  Determine whether beneficiary is inadmissible pursuant to INA §212(a)

RESULT:  If approved for immigrant visa, noncitizen beneficiary will be admitted to the U.S. as an immigrant

DERIVATIVE BENEFICIARIES: 
NOTE:  INA § 203(d) authorizes a beneficiary’s spouse and “child” to be admitted in the same preference category and in the same order of consideration as the principle beneficiary

(derivative beneficiaries can either accompany the beneficiary or can follow to join the beneficiary as long as the relationships between the beneficiary and derivative beneficiaries does not change at the time of their admission to the U.S. on immigrant status) INA § 203(d)

(relationship between the derivative beneficiaries and the principle beneficiary must have existed at the time the beneficiary is admitted on immigrant status or is granted adjustment of status in order to qualify as derivative beneficiaries) INA § 203(d)

II. PETITIONER AND BENEFICIARY ARE BOTH LAWFULLY PRESENT IN U.S.:
(Beneficiary is in the U.S. on a nonimmigrant status (ex. student, temporary employment, visitors, etc.)

STEP ONE:  SAME AS ABOVE – PETITIONER FILES IMMIGRANT PETITION
STEP TWO:
If the immigrant petition is approved by CIS – Beneficiary, if still on valid, lawful nonimmigrant status applies to the CIS (Service Centers) for ADJUSTMENT OF STATUS (applies to adjust status from a nonimmigrant, temporary status to a permanent, immigrant status) 

-CIS conducts the same screening as the U.S. Consulate as indicated in STEP FOUR:

RESULT:  If adjustment of status application is approved, noncitizen beneficiary will obtain LPR status in the U.S. after his/her nonimmigrant status is adjusted to an immigrant status while beneficiary remains in the U.S.

ADMISSION UNDER FAMILY BASED PREFERENCE CATEGORIES:

INA § 203(a) (FB PREFERENCES DESCRIBED)

CATEGORY:
SECTION:
     DESCRIPTION:
  

# OF VISAS:
IMMEDIATE 
201(b)(2)(A)(i)      




  no cap 

RELATIVES

101(b)(1)   ---
       Child (under 21/unmarried) &
  INA § 201(b)

101(b)(2)   ---
       Parents (if child over 21)

           (taken from jus soli)

101(a)(35)
       Spouse 

(marriage created within 2 years prior to applying for permanent residence, the foreign national will be granted LPR status on a “conditional” basis.  Certain steps must be taken to remove the conditional status before the 2 year anniversary date of approval for adjustment of status).

1ST PREF.

203(a)(1)
Unmarried sons/daughters of USC’s
      23,400 

2nd PREF

203(a)(2)
Spouses and Children of LPR/
     114,200

Unmarried Sons & Daughters of LPR

203(a)(2)(A)
Spouses and Children of LPR



203(a)(2)(B)
Unmarried Sons & Daughters of LPR (over 21)

3rd PREF

203(a)(3)
Married Sons & Daughters of USC
        23,400

4th PREF

203(a)(4)
Brothers & Sisters of USC

        65,000

-USC must be 21 yrs +

-Look at INA def’s of “child” 

  & “parent”  to identify sibling

   relationship

ADMISSION UNDER EMPLOYMENT BASED PREFERENCE CATEGORIES:

INA § 203(b) (EB PREFERENCES DESCRIBED)

There are five employment-based preference categories.  Each year, forty thousand immigrant visas are made available to foreign nationals in each of the first three categories.  Any visas not used by foreign nationals in a higher preference category will "pass down" and be allotted to foreign nationals eligible for classification in a lower category.  

Certain preference categories require certification from the U.S. Department of Labor that there are no qualified United States workers available to fill the position being offered to the foreign national and that hiring the foreign national will not adversely affect the wages and working conditions of similarly employed U.S. workers.

1.
First Preference: Priority Worker INA §203(b)(1)
The priority worker category is divided into three sub-categories:


Labor Cert. Exempt

a.
Aliens with Extraordinary Ability:  This sub-category is appropriate for individuals who have risen to the top of their field of endeavor in the sciences, arts, education, business and athletics. INA §203(b)(1)(A)
b.
Outstanding Professors and Researchers:  This sub- category is appropriate for outstanding professors and researchers who have at least three years of experience in teaching or research in their field, and who have received international recognition for their work. INA §203(b)(1)(B)
c.
Multinational Executives and Managers:  This sub-category facilitates the transfer of high-level managers and executives to the United States as permanent residents. INA §203(b)(1)(C)
2.
Second Preference: Advanced Degree and
Exceptional Ability Foreign Nationals INA §203(b)(2)

This category is divided into two distinct groups:
a.
Aliens with Advanced Degrees:  To qualify, a foreign national must possess an advanced degree or its equivalent in his or her proposed field of employment in the United States and the occupation must require the advanced degree. INA §203(b)(2)(A)

b.
Aliens with Exceptional Ability:  This sub-category is restricted to foreign nationals who possess a degree of expertise significantly above that ordinarily encountered in the arts, sciences, or business. INA §203(b)(2)(C)

****Although a job offer and labor certification is normally required for the second preference category, both may be waived if the Petitioner can demonstrate that it is in the national interest to do so. INA §203(b)(2)(B)
3.
Third Preference: Skilled Workers,
Professionals and Unskilled Workers INA §203(b)(3)
This is a catch-all category for foreign nationals with full-time, permanent job offers in the United States who do not qualify for first or second preference.  It is divided into three sub-categories:

a.
Skilled Workers - foreign nationals who possess at least two years of training or experience and whose occupation in the United States requires a minimum of two years of training or experience; INA §203(b)(3)(A)(i)
b.
Professionals -  foreign nationals who hold a bachelor's degree, or foreign equivalent degree, are members of the professions, and whose occupation requires the minimum of a bachelor's degree for entry into the occupation;  INA §203(b)(3)(A)(ii)
c.
Unskilled Workers - foreign nationals who possess less than two years of training or experience and whose occupation in the United States requires less than two years of training or experience.  INA §203(b)(3)(A)(iii)
        4.
Fourth Preference: Special Immigrant  ; INA §203(b)(4)
Included in the fourth preference category are persons seeking reacquisition of citizenship and returning residents; religious workers; juveniles under protection of the court; and employees of the U.S. Consulate in Hong Kong.  Lab. Cert. not required.
“Special Immigrants” defined in INA §101(a)(27)(C) through (J)
5.
Fifth Preference: Investors INA §203(b)(5)
To qualify, a foreign national is required to invest at least $1,000,000 in the United States (or $500,000 in targeted rural and high unemployment areas) in either a new or existing business.  The investment must create employment for at least ten U.S. workers and family members of the investor may not fill these positions.

The investor will be granted conditional permanent residence for two years, at the end of which time he must establish that the investment continues and that ten jobs have been created.  INA § 216A
N.B.:     -LABOR CERTIFICATIONS:  required for EB 2nd and 3rd Preferences
  -EB 1st (except extraordinary ability), 2nd, and 3rd Preferences require U.S. 

   employer petitioner

 -EB 1st (extraordinary ability), 2nd (with national interest waiver), 4th and 5th 

  Preferences do not require a U.S. employer petitioner

ADMISSION UNDER DIVERSITY IMMIGRANT CATEGORY:

INA § 203(c)
= “GREEN CARD LOTTERY”

-The statute is an intricate formula based on immigration statistics from the past 5 years.

-citizens from the following 14 countries are ineligible to apply (i.e., from “high admission countries”) including China, El Salvador, Canada, the U.K., Mexico, Philippines, India, Pakistan, etc.

SPECIFICATIONS:

1.  One application per person per year; 

AND

2.  Minimum high school education or the equivalent thereof; 

OR

3.  Within 5 years from the date of the visa application, the applicant must have 2 years of employment experience in a job requiring at least 2 years training or employment experience

No requirement to know English.

VISA AVAILABILITY

Because there is an overall cap on immigration and many categories are oversubscribed, there is a long wait for permanent residence visas in most categories.    
NATIONAL VISA BULLETIN – READING THE IMMIGRANT VISA CHART:

-Published by the U.S. State Dept. Visa Office  = Visa Bulletin

http://travel.state.gov (“Visa Bulletin” page cite)
CHART:

PRIORITY DATES:   set out to position the beneficiary applicant on a waiting list for

   an immigrant visa 
(i.e., beneficiary cannot be issued an immigrant visa until the priority date is reached)
-Priority dates are based on when the FIRST RELEVANT DOCUMENT WAS FILED with the appropriate administrative agency 
(i.e., immigrant visa filed with CIS for all family-based preferences and some employment-based preferences OR labor certification filed with DOL for some employment-based preferences will set the priority date)
CONCEPT OF CONVERSION:
EXAMPLE:  
USC father files an immigrant petition for his 26-year-old, unmarried daughter under 1st FB Preference.  Daughter marries before she is admitted to the U.S. on the 1st FB Preference immigrant visa.

-Daughter is no longer a beneficiary who meets the 1st FB Preference immigrant category because of her marriage.

CONVERSION:  Daughter will keep the same filing date of the 1st Preference FB immigrant visa and apply that date to the 3rd FB Preference immigrant visa category

-Her father’s previously filed immigrant visa petition converts to another FB category that is now relevant to the beneficiary (daughter) – even with the conversion – the PRIORITY DATE (i.e., original filing date of the 1st FB Preference category filed by the Petitioner-USC father) is retained and applied to the FB Preference category that is now applicable to the beneficiary.

NOTE:  CONVERSION applies to changes of the status of both the PETITIONER AND BENEFICIARY (and the BENEFICIARIES’ OFF SPRING)
(see 8 C.F.R. §204.2(i) for authority of conversion)

EXAMPLE:  LPR files immigrant petition for his spouse and his U.S. citizen child (2nd A FB Preference) and unmarried daughter (2ndB FB Preference). 

-LPR Petitioner becomes a naturalized U.S. citizen while the immigrant petitions are pending.  

-Petitioner’s wife and child are now “immediate relatives” and will not have to wait for an immigrant visa to be assigned to them

-Petitioner’s unmarried daughter is moved from 2nd B FB Preference to 1st FB Preference immigrant visa category.  

AGING OUT PROBLEM AND SOLUTIONS:

ISSUE:  
What date is used to determine whether the beneficiary or beneficiary’s offspring is a “child” (i.e., under 21 and unmarried as defined in INA §101(b)(1) and as it relates to the definition of a “parent” as defined in INA §(b)(2))?

PRIOR TO 2002:

-look at date of admission on an immigrant visa or adjustment of status of the beneficiary or offspring (if beneficiary or offspring were under 21 on that date = “child”)

-If the beneficiary or offspring is over 21 years of age on the date of admission into the U.S. on an immigrant visa or on the date of adjustment of status = AGED OUT 

RESULT:  Either the beneficiary or offspring would lose the status as a qualified child (i.e., in the context of a child who is an immediate relative) or will be converted into a FB Preference category rather than as an “immediate relative”)

ADDRESSING AGE OUT PROBLEM:

2002:  CONGRESS PASSES THE CHILD STATUS PROTECTION ACT:

= codified in INA §§ 201(f),  203(h),  204(k)

SCENARIO ONE:

CHILD AS IMMEDIATE RELATIVE PETITIONS:

-look at child’s age at the time the parent filed the immigrant visa petition

- Have to come in within one year of the priority date becoming current…otherwise can’t use benefit.
-  Also, can’t use Status Protection Act if you change your visa category.

SCENARIO TWO:

LPR-PETITIONER FILES IMMIGRANT PETITION FOR CHILD UNDER 2A FB PREFERENCE AND LPR-PETITIONER SUBSEQUENTLY NATURALIZES:

-The Petitioner’s naturalization converts his immigrant petition into that involving an immediate relative beneficiary 

-look at the child’s age on the date of the LPR-Petitioner’s naturalization (i.e., swearing in ceremony)

-Look to INA § 201(f)

SCENARIO THREE:

CONVERSION FROM 2B FB PREFERENCE TO 1ST FB PREFERENCE BASED ON NATURALIZATION OF LPR PETITIONER PARENT

-Problem:  This conversion may create a longer delay for the beneficiary (i.e., because 1st FB Preference may have later priority date than 2ndB FB Preference – example if Beneficiary is from the Philippines)

INA § 204(k) allows for the son/daughter beneficiary to elect to be treated and processed as a 2B FB Preference rather than a 1st FB Preference
SCENARIO FOUR:

USC HAS PETITIONED FOR SIBLING UNDER 4TH FB PREFERENCE CATEGORY WHO HAS A DERIVATIVE BENEFICIARY CHILD

(in some instances it may take several years for sibling to reach priority date for processing of immigrant visa)

-look at the age of the derivative beneficiary child at the time the priority date is reached for the beneficiary and subtract the amount of time it takes for the beneficiary to obtain approval of his/her immigrant visa or on the date of adjustment of status  from the derivative beneficiary’s age at the time the priority date is reached – if the calculation indicates an age for the derivative beneficiary that is 21 years of age or younger – the derivative beneficiary will continue to be treated as an immediate relative “child” (even though, in reality, he/she is no longer defined as a child)

Example:

DB is 23 years old at time the Beneficiary’s PD becomes current.

Takes Beneficiary 2 ½ two years to adjust status.

DB is considered 20 ½. 

NB:  DB had to be under 21 at time the original petition is filed.

-REQUIREMENT:  Only if the beneficiary applies for the immigrant visa or for adjustment of status within one year of the date that the priority date is reached 

-INA § 203(h)
 EXAMPLE:  USC PETITIONER files immigrant visa for his brother (beneficiary) who has a 10-year old daughter (derivative beneficiary) at time the immigrant petition is filed.  It takes 13 years for the priority date to be reached.  The derivative beneficiary daughter is 23 years of age at the time the priority date is reached.  It takes 3 years for the immigrant visa to be issued or the adjustment of status to be approved.   

-If the brother (beneficiary) files for the immigrant visa or applies to adjust his status within one year of the date the priority date is reached, you subtract the 3 years it took for the immigrant visa to be issued or the adjustment of status to be approved from the age of the derivative beneficiary daughter:

23 years of age at time visa or adjustment approved

                   -

 3 years to obtain approval of visa or adjustment of status

Derivative beneficiary is treated as if she is 20 years of age

and is still a “child” for purposes of qualifying as an “immediate relative”

SAME EXAMPLE:  What if it only takes one year for the immigrant visa to be approved or the adjustment of status approved.  

23 years of age at time visa or adjustment approved

                   -

 1 years to obtain approval of visa or adjustment of status

Derivative beneficiary is treated as if she is 22 years of age

and is not considered  a “child” for purposes of qualifying as an “immediate relative” 
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· Immigrant Admission Categories (Cont…)
· Be sure to mark up INA.
· Federal Agencies & Courts
· Overview/Introduction

· If a family member’s petition is denied, an appeal may take the case before the BIA, which is not part of DHS, but is instead located within the DOJ.
· At some stage, a rep. of the Public Health Services (Dept. of Health & Human Services) might perform medical reviews.
· Under the Homeland Security Act (HSA) (2002), the Executive Office for Immigration Review (EOIR), which is the umbrella organization housing the BIA and the immigration judges, remains in the DOJ, and the Attorney General retains the immigrations authorities associated with that office.  See INA §103(a), (g).
· The law accomplishing the restructuring of U.S. immigration generally did not amend the INA itself.  For the most part, the HSA simply provides that the functions the INA places with the AG are to be exercised by certain officials of the DHS – despite what the INA says.
· After March 1, 2003, unless the function has to do with the EOIR, the actual custodian of powers under the INA will be the Secretary of Homeland Security.
· Legacy INS /Basic Immigration Functions
· A 1940 Executive Order transferred INS to the DOJ.  The INA, passed in 1952, presumed this basic allocation of immigration authorities and built upon it.
· In early 2003, before the transition to DHS, there were 33 INS district offices in this country, many with sub offices, and three overseas district offices in Mexico City, Bangkok, and Rome.
· By the end of the 1990s, INS has become one of the nation’s largest jailers, with roughly 20,000 detention beds at is disposal as of early 2003.  It also arranged to transport over 250,000 people to their countries of nationality every year.
· Another key enforcement art is the Border Patrol (BP), which grew from almost 4,000 agents at the end of FY 1993 to over 10,000 agents by the end of FY 2002.
· In 1985, an adjudicated initiative had a wide impact.  That year, INS created four Regional Service Centers – Vermont, California, Nebraska, and Texas – for centralized high-volume processing of certain designated types of applications.
· These service centers now handle nearly 60% of immigration benefit filings.
· Further refinements and expansions of the system are continuing, but it is increasingly common now to require filing with the RSCs even of those applications that clearly will entail a personal interview or hearing.
· In such cases, the service center performs initial functions such as checking for completeness of the papers and inclusion of the appropriate fee, logging in the application and generating a receipt to be mailed back to the applicant, creating the administrative file, and scheduling the interview at the district office or asylum office, as appropriate.
· In the late 1990s, INS opened several additional offices around the country, called Application Support Centers, which take the fingerprints now required for nearly all applications, in a secure and reliable fashion.
· DHS

· The Director of CIS, a high-level official appointed by the President with the advice and consent of the Senate, reports directly to the DHS Deputy Secretary.
· The HSA places immigration enforcement functions under the Under Secretary for Border and Transportation Security, likewise a Senate-confirmed presidential appointee who reports to the DHS Deputy Secretary.
· CBP has about 30K employees, including approx. 17K inspectors drawn from both legacy Customs and INS.
· ICE inherits legacy INS and Customs investigators, some 5,500 employees, as well as INS’ detention and removal staff, about 4,000 officers.  Apparently all the INS trial attorneys who handle the government’s cases in immigration court (roughly 400 attorneys) will remain part of ICE.  ICE has about 14K employees overall.
· Immigration regulations are published in Title 8 of the Code of Federal Regulations (CFR).
· Eventually, DHS plans to reconfigure field offices to suit the respective missions of CIS, CBP, and ICE.  However, due to the speed of the transition following enactment of the reorganization, most field operations as of June 2003 are still being conducted our of former INS sites – primarily the 33 district offices.
· DOJ

· Immigration Judges
· Handle removal proceedings.
· Deciding whether the noncitizen is covered by one of the grounds of inadmissibility or deportability;
· Waivers;
· Applications for relief that may be made in such proceedings by noncitizens who concede removability.
· When considering such matters, the IJ often exercises the discretion the statute lodges in the AG.
· Under statute, a proceeding to remove a noncitizen must be conducted by an immigration judge.  See INA §§ 101(b)(4); § 240(a)(1).
· Some arriving aliens may be removed without a formal hearing through a process called “expedited removal.”  See INA § 235(b)(1).
· Through the early 1980s, IJs remained part of INS and subordinate in a significant way to the district directors in charge of the district where they held court – primarily in matters of budget and administrative support.
· In January 1983, the DOJ took important steps to remedy these problems:
· New regulations separated the corps of IJs from INS and placed them in the EOIR, located in the DOJ and directly accountable to the Deputy or the Associate AG.
· For two decades before the DHS reorganization, no IJ was answerable to anyone in INS, even for budget and support purposes.  The different line of accountability provided a better structural assurance of adjudicative neutrality and fostered a strong spirit of professional independence among the judges.
· By FY 2002, there were just over 200 IJs, and they received 240K removal cases.
· Prior to adoption of the HSA, many called for EOIR to become a wholly independent adjudication agency.
· Congress responded – Virtually all INS functions were transferred to DHS, while EOIR remained in the DOJ.  Therefore, EOIR is not answerable in any way to the Secretary of Homeland Security.
· BIA
· Under 8 CFR § 1003.1(b), noncitizens found removable by IJs have a right of appeal to the BIA, a multi-member review body appointed by the AG.
· The Board has never been recognized by statute; it is entirely a creature of the AG’s regulations.
· Streamlining regulations in Nov. 1999 allowed a single BIA member to issue an affirmance, without opinion, of the appealed decision if he or she found “that the result reached in the decision under review was correct; than any errors in the decision under review were harmless or nonmaterial.”

· The IJ’s opinion then became the final agency determination for purposes of any further appeals.

· This streamlining procedure has generally withstood challenge in the courts.

· In Aug. 2002, AG Ashcroft (asshole) promulgated final regulations that now make disposition of appeals by a single member of the Board the norm.

· A three-member panel will hear a case only if it falls into one of six categories spelled out in 8 CFR § 1003.1(e)(6), which are expected to cover only a minority of appeals.
· Currently, the BIA consists of 11 members.
· What Comes Before the BIA:
· Appeals from IJ decisions in removal proceedings;

· Appeals from decisions relating to bonds and detention of certain removable noncitizens;

· Appeals from decisions imposing administrative fines and penalties on aircraft and vessels.

· The Board also reviews a limited range of decisions made by immigration examiners within CIS on matters that have never been before an IJ:

· Denials of visa petitions for familial intending immigrants, for example.
· Appeal of BIA Decisions:
· BIA decisions are subject to further review within the DOJ, although such review is infrequently invoked.
· They may be “referred” to the AG for a final authoritative decision, either before or after an initial ruling by the Board, in three circumstances:

· When the AG so directs;

· When the Chair or a majority of the BIA decides that the case should be referred; or

· When the Secretary of DHS requests referral.

· Note:  A majority of decisions by CIS examiners are appealable – but not to the BIA – such decisions are reviewable within the CIS structure and not by IJs or the BIA.

· Go before the Administrative Appeals Office (ARO) (a.k.a. Administrative Appeals Unit (AAU)).
· Thus two main administrative appellate tribunals or decision makers now exist for immigration decisions issued within the United States:  the BIA and AAO.
· Appeals in occupational cases go to the AAO, but in family cases to the BIA (except petitions for orphans, which go to the AAO!).

· Best Advice for Appeal:  If you want to appeal a removal order issued by an IJ, to the BIA.  Beyond this, in order to appeal an adverse determination, consult the regulations to determine the forum:
· 8 CFR §§ 1003.1(b) and 103.3.

· A large volume of appellate decisions are handed down each month. Only a small fraction are designated as precedent decisions for inclusion in the official reports.

· Traditionally, these precedent decisions appeared first in slip opinion form as sequentially numbered “Interim Decisions” and were later published in the multi-volume set known as “Administrative Decisions Under Immigration and Nationality Law of the United States” (I & N Dec.).

· DOS
· Bureau of Consular Affairs
· Although INA §104 places visa documentary responsibilities in officials of the DOS, the formal authority of the Secretary of State is circumscribed – See § 104(a)(1) excepting from the Secretary’s control “those powers, duties, and functions conferred upon the consular officers relating to the granting or refusal of visas.”

· INA § 104(a)(1) appears to give consular officers autocratic power, immune from the supervision of their nominal superiors, to decide whether to issue documents indispensable to noncitizens who wish to come to the U.S.
· Insulates routine bureaucratic decisions on admissibility from the politics of the Secretary of State’s office.

· Visas are issued by consular officers (DOS) but most authority over visa policy, including the issuance of regulations governing visas, was transferred to DHS, where it comes under the resp. of the Under Secretary for Border and Transportation Security.

· DHS is given significant authority to monitor the issuance of visas in foreign posts, and may even veto the issuance of an individual visa.  DHS may not, however, direct the granting of a visa when the consular officer has refused it.
· The Federal Courts
· In 1961, Congress restructured judicial review by enacting former INA § 106, which established the basic scheme that prevailed until 1996.  
· For exclusion orders, court review began at the district level…appealable all the way up to the SC.
· Deportation orders could be appealed directly to the circuit court of appeals under a procedure called a “petition for review”…could then appeal to SC.
· The 1996 Act  completely restructured court review.  It consolidated exclusion and deportation hearings into a single “removal” proceeding.
· New INA § 242 has replaced § 106.
· Under the 1996 Act, the district court is bypassed, as all removal orders are appealed to the federal court of appeals.

· However, INA § 242 limits the role of the courts in several ways:
· Eliminates judicial review in broad categories of cases:
· Final removal orders against noncitizens deportable under most of the crime-related deportation grounds (except for a single CIMT);
· Discretionary decisions:
· Waivers;
· Relief from removal;
· Discretionary adjustment to permanent status.
· In addition, a catch-all provision bars review of any other decisions or actions – except for asylum grants – that are specified to be in the discretion of the AG.  See INA § 242(a)(2)(B).
· Where judicial review is still available, §242 establishes deferential review standards.  For example, the AG’s discretionary judgment in asylum cases “shall be conclusive unless manifestly contrary to the law and an abuse of discretion.”
· The 1996 Act generally  strengthens the statutory provision for consolidating review by deferring it until govt. action is reduced to a final removal order against an individual noncitizen.  See INA § 242(b)(9), (f), (g).
· The district courts came back… in a sense, though
· INS v. St. Cyr, 533 U.S. 289 (2001)
· Read the key restriction in § 242(a)(2)(C) narrowly, so as to not preclude review in the district courts on a petition for habeas corpus.
· This ruling at least opens up for consideration “pure questions of law” raised by the noncitizen.
· How much further the scope of review in habeas reaches is still to be resolved.
· Courts also differ on whether habeas review is available only to persons in removal proceedings who would otherwise have no access to the courts, or whether it may be invoked by anyone in removal proceedings, even those who are not precluded from filing a petition for review in the court of appeals.
· Note:
· Current DHS Secretary:  Michael Chertoff
· Consular Decisions are not appeal-able. 
· Writs of Mandamus are filed at District Level (can be appealed to Circuit Courts)
October 10, 2006

· Constitutional Limits on Admission Categories – Spouses/Children
Professors’ Notes

· Fiallo v. Bell (US, 1977)
· Challenging the pre-1986 definition of a “child” in the INA
· INA §101(b)(1) definition of a child
·  . . . (D): A child born out of wedlock, by … which a status, privilege or benefit is sought by virtue of the relationship of the child to its natural mother [or to its natural father if the father has had … a bona fide parent-child relationship with the person.] (1986 IRCA Amendment)

[image: image1]
Per INA §101(b), the biological father of an OOW child seeking

preference by virtue of the child’s status as a USC or LPR is not a “parent”

for purposes of 101(b)(2)

· The Court upholds the exclusion of natural father/illegitimate child relationship from the preferences given to a child or parent of a USC or LPR.
· Should illegitimacy among USC’s be treated differently when aliens and immigration benefits are involved?
· 5th/14th Amendment Eq Protection clause-illegitimacy is treated as a suspect classification, given “intermediate” scrutiny (along with sex classifications)
· Marshall’s dissent

· Disclaims any ambition to overrule the Plenary Power doctrine
· Distinguishes Fiallo facts as “directly involving the rights of citizens” (Ex. Cleophus Warner, 286). Credible?
· Ironic that Warner’s wife could confer immigration benefit upon Serge (as a stepmother), but not Warner (natural father), Problem 3, p.300.
· Why shouldn’t the matter be left to the political branches?
· How far can Marshall’s argument be carried?  
· Could Congress amend the INA to make all members of the Caucasian race ineligible for immigration? (Problem 2, p.299).  
· Would Marshall argue that per-country limits are unconstitutional (basis)?  
· Would he argue that the Constitution mandates a “closeness of relation” test given the problem of over/under-inclusion?
· Powell’s majority
· Does Powell meet Marshall’s distinction (rights of citizens) squarely?
· What are Powell’s chief arguments for giving great deference to the executive branch in this context?
· How valid are administrative concerns?  Prior to widespread DNA testing? Stepchild cases?
· What marriages are Recognized by the INA?
· Marriages vary greatly based upon culture, geography, jurisdiction
· General rule is that the validity of a marriage is judged by the law of the place where the marriage is celebrated (performed)
· INA doesn’t recognize “proxy” marriages, §101(a)(35); fraudulent marriages; or marriages that conflict with US public policy (i.e. illegal in US destination) (e.g. polygamous marriages, incestuous marriages)
· Adams v. Howerton (9th Cir. 1982) gay marriages
· Two-step analysis: 
· Is the marriage valid under state law?
· Does the state-approved marriage qualify under the INA?
· Is INA §101(a)(35) conclusive on gay marriages? If not, how does the court conclude that gay marriages are not recognized by the INA?
· Impact of Lawrence v. Texas, US 2003 (overruling Bowers v. Hardwick)? Problem 4, p.306
· Does the usual high deference to the political branches’ immigration policy decisions trump the de facto closer scrutiny Lawrence requires when legislation intrudes on intimate personal relationships?  
· If not, in the wake of Lawrence, must polygamous or plural marriages be recognized for immigration purposes?
· If Lawrence does require changes in immigration policy, which relationships must be recognized?  Criteria?  Should extended cohabitation (gay or straight) give rise to immigration benefits?
· “Sham” Marriages
· Let’s consider the institution of marriage (US and other countries)
· Bark v. INS (9th Cir. 1975) pre-IMFA of 1986
· Petitioner denied adjustment of status from student visitor to LPR based upon marriage to LPR
· Marriage found to be “sham” based upon evidence of marital problems and separation
· Test of valid marriage for purposes of conferring immigration benefit: 
· Was marriage entered into with (1) intent to establish a life together, and (2) absent intent to circumvent immigration laws? 
· If so, then marriage is Bona Fide.
· How is post-ceremony conduct of parties relevant, if at all?
· Debaghian v. Civiletti (9th Cir. 1979)
· Why should Debaghian receive a family reunification benefit when it is clear that he had no real interest in sustaining a unified family with his USC wife?
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Employment and Investment-Based Immigration

· General Notes
· The vast majority of noncitizens approved for employment-based visas are skilled workers, usually members of a profession.
· The formal employment-based immigration system is structured with the domestic labor market very much in mind.
· Employers seeking the services of most immigrants who enter under the employment-based categories must demonstrate that there are no domestic workers available to perform such work and that the entry of the non-citizen will not adversely affect the wages and working conditions of similarly employed U.S. workers.  See INA § 212(a)(5)(A)(i).
· The process for meeting these requirements is known as “labor certification.”
· Labor Certification Process
· Review of Application Process, including recruitment.

· LCA is employer’s application, not the employee’s.

· Importance of identifying who the client is in order to avoid a conflict of interest between the employer and employee.

· Employee is not bound to employer after granting of LPR status.

· Purpose of LCA:

· To ensure that there is not a qualified USC for the job.

· To show that alien employee won’t affect wages or working conditions of USC’s in the same industry.

· LCA applies to 2nd and 3rd preference categories.

· National Interest Waiver (NIW) exempts LCA requirement in 2nd preference category.

· Schedule A and B Professions

· Schedule A – Shortage of Workers – Example:  Physical Therapists, Nurses

· Don’t need to move forward with LCA.
· Schedule B – Will not be approved – Example:  Bartenders.

· Process Requirements:

· Good Faith Recruitment Effort

· Need to review resumes and reject on valid grounds.

· Need to pay at least prevailing wage.

Instructor Notes:

 SEQ CHAPTER \h \r 1LABOR CERTIFICATIONS:
U.S. employer must establish/the certification establishes:

●
There are no domestic workers available to perform such work and

●
The entry of the noncitizen will not adversely affect the wages and working conditions of similarly employed U.S. workers

(See INA §212(a)(5)(A)(i))
SCHEDULE A




SCHEDULE B
•U.S. occupations for which



•U.S. occupations the DOL considers 

there is a chronic shortage 



there to be an abundance of U.S.

of qualified U.S. workers 



workers

(i.e., licensed nurses, physical 



(i.e., bartenders, parking lot attendants)
therapists, exceptional ability in arts/


(See 20 C.F.R. §§656.11, 656.23)
sciences) 

(See 20 C.F.R. §§ 656.10, 656.20)




LABOR CERTIFICATION PROCESS:
●
Employer files a Form ETA-750 with State Workforce Agency (SWA) of Dept of Labor (DOL)

●
SWA confirms that “prevailing wage” is offered

●
SWA authorizes commencement of recruitment

Employer must show:
1.
offers a “prevailing wage” and is capable to pay the “prevailing wage”

2.
job requirements for alien are not unduly restrictive

3.
engaged in good-faith recruitment efforts aimed at U.S. qualified workers:



•issue detailed advertising requirements (appropriate newspaper, journals, etc.)



•engage in on-site recruitment within the company



•use SWA’s job bank recruitment process

●
After 30 days, SWA closes job order and sends resume to employer

●
Employer interviews interested U.S. workers

●
Employer must explain rejection of any such applicants for lawful, job-related reasons within 45 days of recruitment process

●
SWA transmits the information to a regional certifying officer (RCO) of the DOL 


for a decision (i.e., denial or approval) of the labor certification

REDUCTION AND RECRUITMENT PROCEDURES (RIR):
Efforts to streamline processing and reduce backlog, the DOL allows employer RIR procedures if:

the labor certification application is for an occupation “for which there is little or no availability” of potential U.S. workers

Employer must show:
1.
Occupation contains no restrictive requirements

2.
The job being offered at the prevailing wage

3.
The employer has conducted “adequate recruitment” over a 6-month period before filing the labor certification using “sources normal to the occupation and industry”

RIR requires no additional advertising and is processed expeditiously

(i.e., RIR is normally used by employers who conduct on-going recruitment for multiple openings)

PERM:
Employment and Training Administration (ETA) for the DOL established final regulations to address extensive backlog of labor certifications.

PRE-MARCH 28, 2005 - Labor Certifications previously filed continue to be processed by the Backlog Elimination Center of DOL

POST-MARCH 28, 2005 - Labor Certifications filed under PERM 

(i.e., employers can opt to withdraw pre-March 28/05 labor certification application and refile it under PERM regulations)

PERM is a process designed to test the U.S. market place to determine whether a shortage of willing and qualified U.S. workers exists to fill a job opportunity

Applications adjudicated within 45 to 60 days through on-line submissions

Employer must show:
1.
Offering 100% or more of the “prevailing wage” (vs. 95% or more of “prevailing wage”)

2.
“Prevailing Wage” can begin to be paid by the time the labor certification is filed with DOL

●DOL developed a 4-level wage survey

POSTING OF JOB:

●post job opportunity for at least 10 consecutive business days



•place 2 ads on 2 different Sundays in area of intended employment



•the ads must sufficiently detail the job and its location

PROFESSIONALS (BA degree or higher):


●place 2 ads on 2 different Sundays and 3 ads in other publications



•(job fairs/website/on campus/ trade or prof. organizations/private 



  employment firms/ local newspapers/ radio and TV ads, etc.)

SPECIAL HANDLING for COLLEGE/UNIVERSITY PROFS/TEACHERS:

●must be filed within 18 months of the job offer


●notice period must be between 180 and 30 days PRIOR to filing the labor certification


●notice must be posted electronically or printed in-house media 


●job order must be placed with SWA for a period of 30 days 


●recruitment report must be prepared by employer for DOL explaining recruitment 


  process and results


(Note: 
Employer cannot reject U.S. applicant if the skills necessary can be acquired by U.S. applicant by a reasonable period of on-the-job training)

DENIAL OF LABOR CERTIFICATION:
●If Labor Certification does not meet the requirements, RCO will issue a Notice of Findings (NOF) 

   (i.e., a preliminary determination that the labor certification should be denied) which can be      contested by the employer

●If Labor Certification is denied, the employer can appeal the final determination to the Board of     Alien Labor Certification Appeals (BALCA)

●Judicial review is available by a federal district court if administrative remedies are exhausted

APPROVAL OF LABOR CERTIFICATION:
●The DOL certification is conclusive regarding labor market conditions

●Employer can file approved labor certification and Form I-140, Petition for Immigration Worker     with the U.S. Citizenship and Immigration Services (i.e., with CIS Service Centers)

●CIS can still investigate employee’s credentials, the proposed job offer and the employer’s ability     to pay the “prevailing wage”

●If Form I-140 Petition is granted, an employment-based immigrant visa is granted and the foreign     employee must either visa process abroad (i.e., at a U.S. Consulate) or adjust his status to that of a     lawful permanent resident (i.e., within the U.S.)

IN THE MATTER OF INFORMATION INDUSTRIES, INC.
Labor certification job description for systems engineer listed requiring a B.S. degree in engineering and an M.S. degree in computer sciences.

DOL denied the labor certification as “unduly restrictive” (i.e., requiring 2 academic degrees)

ISSUE:  Job requirements must arise from business necessity:


a.
normally required for the job in the U.S.



b.
as defined required for the job in the O*NET (Occupational Information 




Network computerized database of DOL) 




(i.e., formerly the Dictionary of Occupational Titles -DOT)



c.
shall not include requirements for language other than English

BUSINESS NECESSITY two-prong test:

1. 
Job requirements have a reasonable relationship to the occupation in the context of the employer’s business and


2.
Job requirements are essential to perform, in a reasonable manner, the job



duties as described by employer

Case was remanded to the RCO where neither party contended which degree required.  The RCO again denied the labor certification finding that the 2-degree requirements is unduly restrictive and unjustified.  The foreign employee subsequently moved to Michigan where the labor certification was approved by the DOL in that regional area.

PREVAILING WAGE REQUIREMENT OF LABOR CERTIFICATIONS:
(See 20 C.F.R. §656.40)
DOL requires employer to pay the non-U.S. citizen the minimum prevailing wage (95% or 100% with PERM) so that the employment does NOT adversely effect the wages or working conditions of U.S. workers similarly employed in the United States.

What is a PREVAILING WAGE? (P.W.)

Matter of Tuskegee University (BALCA Dec. 1988, B3-172)

Assoc. Prof. of physics offered pay measured by pay scales used at other nearby colleges

Looked at wages offered in 43 other schools that are part of the United Negro College Fund

HELD:
P.W. is measured where the job is geographically located and compared to similarly



situated occupations in that geographic area

Matter of Tuskegee was overturned by Matter of Hathaway Children Services (BALCA 91-INA-388)

1998 AMERICAN COMPETITIVENESS AND WORKFORCE IMPROVEMENT ACT
Applies the same P.W. determination to employees of institutions of higher education and of affiliated nonprofit entities, and to employees of all nonprofit and governmental research organizations

ETHICAL CONSIDERATIONS FOR ATTORNEYS:
“Sham” employment offers

CIS, DOL and DOS do conduct investigations and audits of “sham” employment offers and fraudulent labor certification cases (i.e., cases involving attorneys indicted and convicted after employer-clients were interrogated without notice to their attorneys)

CONFLICT OF INTEREST:
Ambiguous and inconsistent
    TENSION    ➔
Employers need to fill the position

interpretation of INA &






&

immigration cases




Foreign employee’s desire to gain


(i.e., being too creative)



permanent immigrant benefit

CANON 7 of Code of Prof. Resp.


Attorney cannot do anything to 

Must represent your client zealously 


further the creation or preservation

within the bounds of the law



of false/fraudulent evidence

DON’Ts:
DO NOT FILE A LABOR CERTIFICATION THAT IS NOT ACCEPTABLE TO BOTH THE EMPLOYER AND THE EMPLOYEE 

DO NOT COMPROMISE THE INTEGRITY AND HONESTY THAT BELONGS TO YOU AND YOUR CLIENT 
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Instructor Notes Re:  
 SEQ CHAPTER \h \r 1NONIMMIGRANT ADMISSIONS
●
Alien seeks admission to the U.S. for a specific purpose to be accomplished during a temporary stay
●
Nonimmigrant categories set forth as part of the definition of “IMMIGRANT” 


(See INA §101(a)(15))
NOTE:
INA §214(b) establishes a PRESUMPTION that almost every noncitizen who seeks admission to the US is PRESUMED TO BE AN IMMIGRANT

BURDEN is on the noncitizen to demonstrate his/her admissibility (i.e., see INA 212(a) as an immigrant or nonimmigrant to the US 



(i.e., INTENT IS A KEY FACTOR)


INTENT: Need to establish intent of temporary stay in the U.S. 


(i.e., in many instances, will be asked about a residence or employment abroad)

ALIEN MUST PROVE:
1.
he/she is statutorily admissible to the United States (or requires a waiver of inadmissibility)

2.
he/she meets the statutory requirements of the nonimmigrant status

3.
he/she maintains the intent of the sought-after nonimmigrant status


(i.e., must maintain temporary intent to remain in the U.S. or is permitted to maintain 

dual intent of maintaining temporary status while seeking permanent residence in the U.S.)
●
If an alien is in the U.S. on a nonimmigrant status, the alien can “change his/her status” 


to another nonimmigrant status


(i.e., versus adjustment of status from nonimmigrant status to immigrant status)

NONIMMIGRANT VISA PROCESSING:
●
Certain employment-based nonimmigrant visas must first have the preliminary employment petition filed by the U.S. employer and approved by the U.S. CIS (i.e., CIS Service Centers)


(examples: H-1B, H-2, L-1A, L-1B, O, P petitions, etc.)
PREMIUM PROCESSING (additional $1000 fee) will provide a 14-day expedited review of the petition by CIS.

●
Temporary admission to the U.S. with a nonimmigrant visa that allows multiple entries or a single admission to the U.S.

●
Nonimmigrant visas are issued within the discretion of a U.S. consular officer

●
Once the petition is approved by CIS, the alien is permitted to apply for a nonimmigrant visa at a U.S. Consulate office.  

NOTE: Nonimmigrant visas are issued pursuant U.S. Consular discretion - these independent decisions are generally unreviewable by U.S. judicial courts).  INA §242 now eliminates/restricts judicial review of major categories of nonimmigrant visas.  Furthermore, nonimmigrant visa denials are not subject to an administrative appeal process.

●
Attorneys are not usually permitted to be present during a consular officer interview

●
If visa is granted by the U.S. consular officer - the nonimmigrant visa is affixed to a page in his/her passport

VISA indicates the visa number; date and place of issuance; number of permitted admissions; expiration date of visa; visa classification; name, date, place of birth of alien and any specific conditions or restrictions attached to the nonimmigrant status)

(See INA 22 C.F.R. Part 40, 41 for regulations governing nonimmigrant visa process)

●
Once the nonimmigrant visa is issued, the alien must seek admission and further inspection by the U.S. Customs and Border Protection (CBP) authorities to determine the alien’s admissibility and INTENT for admission to the United States.

EXCEPTIONS TO VISA REQUIREMENTS:
VISA WAIVER PILOT PROGRAM
•
involves nonimmigrant B-1(business visitor) and B-2 (visitor for pleasure) status

•
allows admission for up to a maximum period of 90 days to the U.S. without requiring a nonimmigrant B-1 or B-2 visa for those countries that are waived from requiring a B-1/B-2 visa for admission to the U.S.


(i.e., reserved for 27 countries with low visa abuse rates)

Andorra 
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The Netherlands
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Australia
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New Zealand
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Norway

United Kingdom

Belgium

Italy
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Brunei


Japan


San Marino

Denmark

Liechtenstein

Singapore

Finland

Luxembourg

Slovenia

France


Monaco

Spain

VWPP:
1.
Waives all rights to extend/change nonimmigrant status (INA §248)

2.
Waives all rights to adjust status to LPR status (INA §245(a))


(Exception: immediate relative to a U.S. citizen)
3.
Waives her right to a removal hearing


(Exception: apply for and have a hearing on asylum (INA §217(b))
OTHER VISA-EXEMPT GROUPS:
Canadians and Mexicans

NOTE: Mexican nationals are required to use a border crossing card (DSP-150) for admission for up to 72 hours to travel within 25 miles of the border or 75 miles of Arizona POE’s

Canadians are visa-exempt 


(Exception: Require E visa for treaty trader or treaty investor status)
AT THE PORT OF ENTRY (POE):
•
Cannot board a plane or vessel without a visa or proof of being visa-exempt

•
Carriers are subject to fines and other expenses for bringing passengers without adequate documentation   (See INA §§241©, (e), 273)

AT POE CBP WILL CONDUCT:
•
Primary Inspection (i.e., initial inspection)

•
Secondary Inspection (i.e., referral for further inspection/interview)

•
Alien may be denied admission even if he/she possesses a valid nonimmigrant or immigrant visa  (See INA §212(h))

•
Those alien denied admission may ask to withdraw his/her application for admission before being referred for removal proceedings.  (See INA §235(a)(4))

FORM I-94, DEPARTURE RECORD:
•
If granted admission - the alien is issued a Form I-94, Departure Record

•
Form I-94, Departure Record includes a stamp of place, date and POE of admission; endorsement of time to remain in the U.S. that is, in many instances, on a date other than that of the expiry of the nonimmigrant visa; other specific conditions of admission; name, date and place of birth of the alien).

PAROLE STATUS:
•
When a noncitizen is permitted physical entry into the U.S. but is not granted any lawful status at the time of being physically admitted to the U.S.  Parole is often granted for humanitarian reasons.

DEFERRED INSPECTION:
•
When a noncitizen is permitted entry to the U.S. but is required to report at a nearby CIS or ICE office for further inspection.

POST 9-11:
•
Passport requirements and exit/entry control measures at U.S. POE’s
 SEQ CHAPTER \h \r 1NONIMMIGRANT CATEGORIES
This handout will outline some of the most commonly-used nonimmigrant and immigrant visa categories available to foreign nationals seeking to enter the United States temporarily or permanently for business or personal reasons.  It is not exhaustive.

I.
NONIMMIGRANT VISAS

Nonimmigrant status may be available to foreign nationals presently intending to enter the United States temporarily for a specific time and purpose.  


A.
BUSINESS VISAS


This is a brief outline of the most useful immigration visa categories permitting temporary entry for business persons.  The appropriateness of a visa depends upon the circumstances of an employee's duties, training, experience, nationality, anticipated length of stay in the United States, and often upon the relationship of a United States and a foreign entity.



1.
B-1 Business Visitor/B-2 Visitor

The B-1 visa is appropriate for persons entering for a limited time to oversee business operations, investigate business opportunities, sell goods or engage in certain other activities.  B-1 business visitors may not engage in gainful employment in the United States, may receive no remuneration from a United States source, and the principal benefit of their activities must accrue to an entity abroad.  B-2 visitors enter the United States as visitors for pleasure.  


The North American Free Trade Agreement expands the range of appropriate B-1 activities for Canadians to include research and design, growth, manufacture and production, marketing, sales, distribution, after-sales service and general services.

NOTE:
Those entering the U.S. on B-1 or B-2 status are not permitted to maintain “dual intent” at the time of admission as a “visitor.”


2.
L-1 Intra-Company Transferee

The L-1 Intra-Company Transferee visa is one of the most useful to an operating company with a qualified parent or subsidiary, affiliate or branch that desires to bring its foreign executives and managers or employees with specialized knowledge to the United States.  Citizens of countries other than Canada must file L-1 petitions by mail with Citizenship and Immigration Services of the Department of Homeland Security (formerly the function of the United States Immigration and Naturalization Service ("INS")) which may require several weeks to approve them.  Pursuant to the North American Free Trade Agreement, however, Canadian citizens may submit individual L-1 petitions in person at a port of entry without advance filing with the CIS and, if qualified, be granted L-1 status immediately.


The L-1 category allows for “dual intent.”  To be eligible for L-1 status, three criteria must be met.

1.
The employee to be transferred to the United States must have been employed by a foreign affiliated company for at least one of the prior three years as an executive (L-1A), a manager (L-1A) or person with "specialized knowledge" (L-1B). 

2.
The foreign company and the U.S. company must have some affiliation or shared ownership relationship (i.e., the U.S. office is a branch office, subsidiary, parent company or joint venture of the foreign company 

3.
The foreign employee must be entering the United States temporarily to perform executive, managerial (L-1A) or duties that require specialized knowledge (L-1B)for the United States office.  

A person applying for L-1 status may be admitted to the United States to work for the U.S. company for any specified period of time required by the U.S. company.  Ordinarily, the L-1 status is issued for a maximum initial period of three years with extensions available for executives and managers for a maximum total period of seven years and a total maximum period of five years for specialized knowledge employees.  If the employee works in the United States part-time, however, there is no limitation on the number of extensions that will be issued for L-1 status in the U.S.  

NOTE:
You should note that if an L-1 executive or manager decides to seek permanent residence or "green card" status in the United States in the future, an expedited procedure is available so that a green card may be obtained without undergoing the time-consuming and uncertain process of labor certification (i.e., First Preference Employment-based immigrant category)


3.
TN-1 Professional

The TN-1 Professional category is available only to citizens of Canada and Mexico who desire to engage in business activities at a professional level in one of the occupations listed on Appendix 1603.D.1 to Chapter 16 of the North American Free Trade Agreement, including but not limited to accountants, computer systems analysts, engineers, management consultants and scientific technicians/technologists.  Generally, a TN-1 professional must have a baccalaureate degree or its equivalent or appropriate credentials demonstrating professional status.  


TN status does not allow for “dual intent.”
 SEQ CHAPTER \h \r 1This list of approved TN occupations and required applicant qualifications is listed in NAFTA Annex 1603, Schedule B and reproduced at 8 CFR 214.6(c).  Please consult only the most recent edition of NAFTA as amended, or 8 CFR 214.6(c).  This section may be revised in the future.  Also, please note that the required degree or qualification listed in absolutely required for eligibility.  Beneficiaries without the appropriate listed qualifications may not substitute equivalent qualifications.   However, the H-1B category does allow beneficiaries to qualify upon showing education, training and experience equivalent to a bachelor's degree.  Thus, those ineligible for TN visas, but possessing substantial work experience and training may be eligible for the H-1B visa.  (For more information, please see H-1B visas).
The NAFTA professional categories list is divided into three areas: general, Medical and Allied Professionals and Scientists.  Visitors may use the 'Control + F' search function to search this page for a specific occupation.
General Professions
Accountant: Baccalaureate, licenciatura degree, C.P.A., C.A., C.G.A., or C.M.A.
Architect: Baccalaureate, licenciatura degree, or state or provincial licensure
Computer systems Analyst: Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience
Disaster Relief Insurance Claims Adjuster: Baccalaureate or licenciatura degree and successful completion of training in the appropriate areas of insurance adjustment pertaining to disaster relief claims, or three years of experience in the field of claims adjustment and successful completion of training in the appropriate areas of insurance adjustment pertaining to disaster relief claims.
Economist: Baccalaureate or licenciatura degree
Engineer: Baccalaureate or licenciatura degree, or state or provincial licensure
Forester: Baccalaureate or licenciatura degree, or state or provincial licensure
Graphic Designer: Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience
Hotel Manager: Baccalaureate or licenciatura degree in hotel management, or post-secondary diploma or certificate and three years of experience
Industrial Designer: Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience
Interior Designer: Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience
Land Surveyor: Baccalaureate or licenciatura degree, or state, provincial or federal licensure
Landscape Architect: Baccalaureate or licenciatura degree
Lawyer: (Including Notary in the province of Quebec) L.L.B., J.D., L.L.M., B.C.L., licenciatura degree (five years), or membership in a state or provincial bar
Librarian: M.L.S. or B.L.S. for which another baccalaureate or licenciatura degree was a prerequisite
Management Consultant: Baccalaureate degree, licenciatura degree, or five years of experience in consulting or a related field
Mathematician (including Statistician): Baccalaureate or licenciatura degree
Range Manager/Range Conservationist: Baccalaureate or licenciatura degree
Research Assistant (working in a post-secondary educational institution): Baccalaureate or licenciatura degree
Scientific Technician/Technologist: Must work in direct support of professionals in: chemistry, engineering, geology, geophysics, meteorology, physics, astronomy, agricultural sciences, biology or forestry; and must possess theoretical knowledge of the discipline, and must possess the ability to solve practical problems in the discipline, or the ability to apply principles of the discipline to basic or applied research
Social Worker: Baccalaureate or licenciatura degree
Sylviculturist: (including forestry specialist: Baccalaureate or licenciatura degree
Technical Publications Writer: Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience
Urban Planner (including Geographer): Baccalaureate or licenciatura degree
Vocational Counselor: Baccalaureate or licenciatura degree
Medical Professions
Dentist: D.D.S., D.M.D., Doctor en Odontologia, Doctor en Cirugia Dental, or state or provincial licensure
Dietitian: Baccalaureate or licenciatura degree, or state or provincial licensure
Medical Laboratory Technologist (Canada) or Medical Technologist (Mexico): Baccalaureate or licenciatura degree, or post-secondary diploma or certificate and three years of experience. Must be seeking entry to perform chemical, biological, hematological, immunological, microscopic , and bacteriological tests, procedures, experiments, and analysis in laboratories for diagnosis, treatment, or prevention of disease 

Nutritionist: Baccalaureate or licenciatura degree
Occupational Therapist: Baccalaureate or licenciatura degree, or state or provincial licensure
Pharmacist: Baccalaureate or licenciatura degree, or state or provincial licensure
Physician (teaching or research only): M.D., Doctor en Medicina, or state or provincial licensure
Physio Therapist or Physical Therapist: Baccalaureate degree, licenciatura degree, or state or provincial licensure
Psychologist: Licenciatura degree or state or provincial licensure
Recreational Therapist: Baccalaureate or licenciatura degree
Registered Nurse: Licenciatura degree or state or provincial licensure
Veterinarian: D.V.M., D.M.V., Doctor en Veterinaria, or state or provincial licensure
Science Professions
Agriculturist (including Agronomist): Baccalaureate or licenciatura degree
Animal Breeder: Baccalaureate or licenciatura degree
Animal Scientist: Baccalaureate or licenciatura degree
Apiculturist: Baccalaureate or licenciatura degree
Astronomer: Baccalaureate or licenciatura degree
Biochemist: Baccalaureate or licenciatura degree
Biologist: Baccalaureate or licenciatura degree
Chemist: Baccalaureate or licenciatura degree
Dairy Scientist: Baccalaureate or licenciatura degree
Entomologist: Baccalaureate or licenciatura degree
Epidemiologist: Baccalaureate or licenciatura degree
Geneticist: Baccalaureate or licenciatura degree
Geochemist: Baccalaureate or licenciatura degree
Geologist: Baccalaureate or licenciatura degree
Geophysicist (including Oceanographer in Mexico): Baccalaureate or licenciatura degree
Horticulturist: Baccalaureate or licenciatura degree
Meteorologist: Baccalaureate or licenciatura degree
Pharmacologist: Baccalaureate or licenciatura degree
Physicist (including Oceanographer in Canada): Baccalaureate or licenciatura degree
Plant Breeder: Baccalaureate or licenciatura degree
Poultry Scientist: Baccalaureate or licenciatura degree
Soil Scientist: Baccalaureate or licenciatura degree
Zoologist: Baccalaureate or licenciatura degree
Teacher: Requires baccalaureate or licenciatura degree for teaching college, seminar or university


4.
E-1 Treaty Trader and E-2 Treaty Investor

E-1 Treaty Trader and E-2 Treaty Investor visas are especially useful for business persons seeking entry to the United States for extended periods of time to oversee or to work in an enterprise engaged in trade between the United States and a foreign country or for a foreign company that makes a major investment in the United States.


An E-1 visa is available to executives, supervisors and employees with skills essential to the operation of a foreign owned or controlled company in the United States that carries on substantial trade in goods or services principally between the United States and their country of nationality.  An E-2 visa is available to nationals of that country who fill a key role with the company making a substantial investment in the United States, either as the person who directs the investment, as a qualified manager, or as a specially trained and highly qualified employee necessary for the development of the investment.

An E-1 or E-2 visa is issued for a one-year period and can be extended for subsequent 2-year periods.  “Dual intent” is permitted.  (INA §214.2(h)(16))


5.
H-1B Persons in Specialty Occupations 

An H-1B visa may be available to a foreign national who is a professional or otherwise accomplished in his or her field and is filling a position in the United States in a "specialty occupation".  A "specialty occupation" is one that requires:

1. 
Theoretical and practical application of a body of highly specialized knowledge; and

2. 
Attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation in the United States.


Engineers, architects, scientists, systems analysts, and other professionals may be H-1B eligible if it can be shown that the position to be filled requires the services of someone who has the requisite credentials.


Persons without a bachelor's degree who have a combination of education, specialized training, and professional experience also may be eligible for an H-1B visa, if he or she has three years of experience in a specialty for every year of university education lacking.  If a license is required to practice the profession, the foreign national must possess the necessary license.  An H-1B applicant may be newly hired to fill the United States position or may be an employee of the company assigned to the United States from abroad.


Applying for an H-1B visa is a complex process because the employer and the foreign national must prove entitlement to an H-1B visa to three governmental agencies.  First, the employer must file a labor condition attestation with the United States Department of Labor regional office confirming that it will pay the prevailing wage.  Second, the employer must submit a petition to the CIS.  Third, the foreign national must go to a U.S. consulate or embassy abroad to apply for a visa.



6.
H-2B Skilled or Unskilled Workers

The H-2B visa category is used by United States companies to employ skilled or unskilled foreign nationals temporarily in positions that are temporary in nature and for which unemployed United States workers are not available.  The procedure is difficult, time-consuming and uncertain.  The company, prior to applying to the U.S. Citizenship and Immigration Services, must first obtain, from the United States Department of Labor, labor certification, i.e., a determination that the employee will not displace a qualified unemployed person and will not adversely affect the working conditions of similarly employed workers.  H-2A visas are available for temporary workers in agriculture and H-2B temporary workers in other fields.  H-2A visas require labor certification filings that show insufficient U.S. worker availability and a showing that U.S. worker wages will not be adversely effected.  In many instances, other requirements such as housing, meals, transportation home and workman’s compensation coverage is required.  H-2A visas are issued for one-year periods with one-year extensions up to a maximum 3 years.



7.
O and P Nonimmigrant Visas

The O and P nonimmigrant visa status is reserved for noncitizens who have attained prominence in their field of endeavor and who are “distinguished by his/her merit and ability.”  Primary beneficiaries include entertainers and athletes.  O visa requires “extraordinary ability which has been demonstrated by sustained national or international acclaim.” 


B.
STUDENT AND TRAINEE VISAS


1.
F-1 & M-1 Student Visas

The F-1 visa category is appropriate for students who intend to pursue academic programs in degree-conferring colleges, universities, junior schools, seminaries, conservatories, academic high schools, elementary schools and language or professional institutions.


M-1 visas are appropriate for nonacademic or non-language vocational studies.  The maximum initial admission period on an M-1 visa is one year.  Extensions of stay are authorized in increments of up to one year for M-1 students.  No transfer of school is allowed after six months from the date of admission unless the transfer is justified by circumstances beyond the student's control.  A single period of practical training, not exceeding six months, will be granted; one month of training is allowed for each four months of full-time study.



2.
J-1 Exchange Visitor

The J-1 visa category is appropriate for exchange visitors participating in educational and cultural exchange programs designated by the United States Information Agency.  This visa category was designed to promote the interchange of persons, knowledge and skills in the field of education, arts and sciences.  Students, scholars, trainees, teachers, professors, research assistants, specialists or leaders in a field of specialized knowledge or skill, and others may be eligible to apply for J-1 visas.


The principal disadvantage for foreign nationals entering the United States on a J-1 visa is that they are often subject to a two-year foreign residency requirement so that they must return to their home country after completing the exchange visitor program for at least two years before they are eligible for any nonimmigrant or immigrant visa.  The CIS will waive the two year foreign residency requirement only in rare circumstances.



3.
H-3 Visa Temporary Worker Trainee

This visa category is for training individuals to work in a profession, a purely industrial establishment, or any field of endeavor, including but not limited to agriculture, commerce, communication, finance, government and transportation.  After a temporary stay, H-3 trainees must depart the United States and use their new knowledge and skills to pursue a career abroad.

Instructor Notes Re:  Inadmissibility

 SEQ CHAPTER \h \r 1INADMISSIBILITY
●
All noncitizens seeking admission must avoid a determination of INADMISSIBILITY pursuant to INA §212(a)

Determination made by:
•U.S. consular officer





•CBP





•CIS (if adjustment of status - must be admissible (INA §245(a))

PRE 1996 CHART - 33 grounds of exclusion

POST 1996 CHART - removable grounds and amended national security requirements

PROBLEM: 
PRE 1996 IRIRRA - EWI’s enjoyed greater procedural protections than those seeking “entry” via lawful inspection - REMOVAL replaced this notion with the concept of “admission” (See INA § 101(a)(13))



Entry applies to each entry made to the U.S.(i.e., especially important to LPRs)



U.S. v. ex rel Volpe v. Smith, 289 US 422 (1933)






-vs-



FLEUTI DOCTRINE


USSC exception to ENTRY if it’s an innocent, casual, brief excursion by a

 

resident alien outside the country that is not intended to be a departure disruptive of resident alien status  



Rosenburg v. Fleuti, 374 US 449 (1963)



Matter of Collado, 21 I&N Dec. 1061 (BIA 1998) - Fleuti no longer available

IRIRRA - INA §101(a)(13)© defines when an LPR is not seeking admission to the US

LPR commits an offense identified in INA §212(a)(2) who has not since such time been granted relief pursuant to INA §212(h) or INA §240A(a) who departs the US and returns shall be regarded as seeking admission to the US despite their LPR status.

NOTE: In the event that inadmissibility goes undetected at time of admission at POE


INA §237(a)(1)(A) makes a noncitizen removable who was inadmissible at the time 


admission or adjustment of status.

WAIVERS OF INADMISSIBILITY:
•All waivers of inadmissibility listed under INA §212(a) are DISCRETIONARY

•
INA §212(d)(3) gives DHS the discretion to waive nearly all inadmissibility grounds for those noncitizens intending to enter the US as a nonimmigrant.

•
INA §212(h) waives various criminal grounds of inadmissibility based on extreme hardship to parent/spouse/child of USC or LPR or a 15-year SOL 

•
INA §212(g) waives health-related grounds of inadmissibility

•
INA §212(I) waives prior unlawful presence

•
INA §212(n) requires labor condition attestation process prior to issuance of H-1B

•
INA §212(f) allows Presidential authority to suspend entry of certain nonimmigrants if detrimental to interests of the US

NOTE: judicial review of decisions to grant or deny waivers under INA §§212(h) or (I) is barred.


(See INA § 242(a)(2)(B))  

CRIMES AND DEFINITION OF ADMISSION:
INA §101(a)(43) defines an “aggravated felony”

(Note: there is no statutory definition of a CIMT)

INA §101(a)(48) defines a “conviction”

INA §212(a)(2) commission of an aggravated felony disqualifies a person from a waiver of inadmissibility

IMMIGRATION CONTROL GROUNDS:
INA §212(a)(6)(C)(I) - fraud and willful misrepresentation of material facts

INA §212(a)(6)© and INA §212(a)(7) places persons into expedited removal

“MISREPRESENTATION” defined as:

1.
An assertion or manifestation not in accordance with the facts

2.
Requires an affirmative act taken by the alien (silence or failure to volunteer information is not considered misrepresentation


(i.e., oral interview, written application, submit evidence with false information)

3.
 Must be made before a U.S. official (ex. consular, CIS, CBP, ICE, etc..)

4.
Must be made in alien’s own application’

5.
Misrepresentation made by applicant’s attorney or agent is also misrepresentation

“WILLFUL” defined as:

“knowingly” or “intentionally” - alien is fully aware of information sought and knowingly, intentionally or deliberately made an untrue statement

(i.e., includes instance where alien acts on advice of another and is consciously aware of the untruthfulness but does NOT include accidental, inadvertent or honest belief made)

Matter of Cervantes-Gonzales, BIA 22 I&N Dec. 560 (1999)

HOLDING:
Extreme Hardship - includes unusual or beyond that which normally be expected upon deportation



(i.e., common results of deportation are insufficient and uprooting family and

 

separation from friends is not extreme hardship).

Note:
Inadmissibility for immigration fraud does not ensue from mere purchase of fraudulent documents UNLESS there is an attempt to fraudulently use the documents to procure an immigration benefit.

(INA §212(a)(6)(C)(I))

NEW IMMIGRATION CONTROL GROUNDS OF IRIRRA - 1996 ACT:
PRE 1996:
bars to re-entry after exclusion/deportation

POST 1996:
Re: UNLAWFUL PRESENCE
INA §212(a)(9)(B)
as of April 1997 - 3 yr bar (for unlawful presence 6 mos to 1 yr)






  - 10 yr bar (for unlawful presence 1 yr or more)

(NOTE:  the 3- and 10-year bar only apply to those who depart the U.S. - this is why adjustment of status is desirable for those who face the bar)

“UNLAWFUL PRESENCE” includes EWI, overstay of authorized nonimmigrant status

(See INA §212(a)(9)(B)(ii))

concept of “running bad time” - work for different employer than that authorized, stop going to school, etc.

PUBLIC CHARGE PROVISION:
•Public Charge is a ground for removability (and former deportability/excludability) since 1882

(Note: INA § 237(a)(5) creates a ground of deportability for a person who, within 5 years from date of admission, becomes a public charge)

•To overcome inadmissibility ground of public charge - show proof of adequate financial support

(i.e., a Form I-864, Affidavit of Support is a standard method used to evidence financial support in the U.S. for aliens seeking immigrant status - see sample Affidavit on pg. 986 of statute book)

Matter of Kohama, 17 I&N Dec. 257 (1978)

HELD: Affidavit of support provided by supporting daughter should be given due consideration and should not make alien elderly husband and wife subject to public charge provision

1996 WELFARE REFORM ACT:
•Barred legal immigrants from obtaining “federal means-tested public benefits” (i.e., federal food stamps, SSI and nonemergency Medicaid)
•If immigrant obtained the federal benefits - the sponsor and/or co-sponsor are jointly and severally liable to reimburse the federal government based on the Affidavit of Support, Form I-864.

(ex. large lawsuits, such as the one filed in Florida, were being filed by hospitals against the federal government for reimbursement of services provided to noncitizens)

AFFIDAVIT OF SUPPORT:
Personal Responsibility and Work Opportunity Reconciliation Act (Pub. L. 104-193, 110 Stat. 2105 (1996)

•Established the concept that aliens should be self-sufficient
•Required Affidavit of Support to be submitted as evidence of self-sufficiency

Form I-864 AFFIDAVIT OF SUPPORT:

•is an enforceable contract for sponsor and co-sponsor of affidavit

•used in seeking family-based immigrant status and status for immediate relatives and by an employer of an employment-based immigrant visa if the employer is a relative or the entity has 5% ownership or more by the foreign alien-relative.

•sponsor must show ability to financially support his/her own household members and all sponsored immigrants at min. 125% above the federal poverty guidelines for a family-size that includes the sponsored immigrant, the sponsor and the sponsor’s household members/dependents.

(NOTE: If the sponsor is an active military officer - it is 100% above the federal poverty guidelines)

COMPUTATION:
-Use annual salary reported on last income tax returns and/or other assets and income

(the income/assets must be converted to readily-available cash to be considered and the assets are applied at 1/5th of their value)

CO-SPONSORS can also petition/sponsor the alien - leaving the sponsor/petitioner and co-sponsor/petitioner jointly and severally liable 
Form I-864 is enforceable until:

•sponsored immigrant works for 40 Social Security quarters (approx. 10 years) in the US

•sponsored immigrant naturalizes 

•sponsored immigrant leaves the U.S. and relinquishes LPR status with ICE, CIS, CBP or DOS

•sponsored immigrant dies

NOTE: Divorce or dissolution of marriage does not make the contract ineffective

PUBLIC HEALTH:
•Since 1987 - HIV or AIDS is a ground of inadmissibility

•Nonimmigrant and immigrant (INA §212(h)) waivers are available.

•8 diseases are listed as communicable diseases of inadmissibility including:


•active TB


•HIV/AIDS


•leprosy


•several venereal diseases

•Vaccination requirements and documentation to show vaccination against certain vaccine-preventable diseases is required in obtaining nonimmigrant and immigrant visas.

(See INA §212(a)(1)(A)(g)(2))

 SEQ CHAPTER \h \r 1SECTION 212  EXCLUDABLE ALIENS [ 8 U.S.C.A. § 1182]
(a)Classes of aliens ineligible for visas or admission (pg. 107)

(1)Health-related grounds (pg.107)

(A)In general

(B)Waiver authorized

(C)Exception from immunization requirement for adopted children 10 

years of age or younger

(2)Criminal and related grounds (pg. 109)

(A)Conviction of certain crimes

(B)Multiple Criminal Convictions

(C)Controlled substance traffickers

(D) Prostitution and commercialized vice

(E) Certain aliens involved in serious criminal activity who have asserted 

immunity from prosecution

(F) Waiver authorized

(G) Foreign government officials who have engaged in particularly severe 

violations of religious freedom

(H) Significant traffickers in persons

(I) Money Laundering

(3) Security Related Grounds (pg. 112)

(A) In general

(B) Terrorist Activities

(C) Foreign Policy

(D) Immigrant Membership in totalitarian party

(E) Participants in Nazi persecutions or genocide

(F) Association with Terrorist organizations

(4) Public Charge (pg. 118)

(5) Labor Certification and qualifications for certain immigrants (pg. 119)

(A) Labor Certification

(B) Unqualified physicians

(C) Uncertified foreign health-care workers

(D) Application of Grounds

(6) Illegal Entrants and Immigration Violators (pg. 122)

(A) Aliens present without admission or parole

(B) Failure to attend removal proceeding

(C) Misrepresentation

(D) Stowaways

(E) Smugglers

(F) Subject of civil penalty

(G) Student Visa Abusers

(7) Documentation Requirements (pg. 124)

(A) Immigrants

(B) Nonimmigrants

(8) Ineligible for Citizenship (pg. 125)

(A) In General

(B) Draft Evaders

(9) Aliens previously removed (pg. 125)

(A) Certain aliens previously removed

(B) Aliens unlawfully present

(C) Aliens unlawfully present after previous immigration violations

(10) Miscellaneous (pg. 129)

(A) Practicing Polygamists

(B) Guardian required to accompany helpless alien 

(C) International Child Abduction

(D) Unlawful Voters

(E) Former Citizens who renounced citizenship to avoid taxation

(b) Notices of Denials (pg. 131)

(c) Repealed (pg. 131)

(d) Temporary Admission of Nonimmigrants (1-14 categories) (pg. 131)

(e) Educational visitor status; foreign residence requirement; waiver (pg. 134)

(f) Suspension of entry or imposition of restrictions by President (pg. 135)

(g) Bond and conditions for admission of alien excludable on health-related grounds (pg. 135)

(h) Waiver of subsection (a)(2)(A)(i)(I), (II), (B), (D), and (E) (pg. 136)

(i) Admission of immigrant excludable for fraud or willful misrepresentation of material fact (pg. 137)

(j) Limitation on immigration of foreign medical graduates (pg. 138)

(k) Attorney General’s discretion to admit otherwise inadmissible aliens who possess immigrant visas (pg. 140)

(l) Guam; waiver of requirements for nonimmigrant visitors; conditions of waiver; acceptance of funds from Guam (pg. 140)

(m) Requirements for admission of nonimmigrant nurses during 5-year period 

(pg. 141)

(n) Labor Condition Application (pg. 146)

(o) Repealed (pg. 158)

(p) Computation of Prevailing Wage Level (pg. 158)

(q) Accepting honorarium payment and associated incidental expenses for a usual academic activity or activities (pg. 158)

(r) Certification for certain alien nurses (pg. 159)

(s) Public Charges (pg. 159)

(t) Nonimmigrant employment and labor attestations of employer (pg. 160)
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· Conditional LPR Status (based on marriage to USC)

· If married for less than two years when granted LPR status, you are initially granted “conditional” LPR status.
· At the two-year point, you need to file a joint I-751 to remove the conditions.  
· If called in for interview, you need to prove the bona fides of your continuing marriage.
· Intent is what matters at filing of I-751 – if still married and intend to be so, your conditions are removed.  You still retain your status even if divorced after that point as long as you intended to remain married at the time of the filing of the I-751.
-----------------------------------------------------------------------------------------------------------
· Constitutional Due Process – Power of Courts to Review Immigration Decisions

· Since 1950, the due process rights of aliens at the border might well be summarized in one famous line:  “Whatever the procedure authorized by Congress is, it is due process as far as an alien denied entry is concerned.”  United States ex rel. Knauff v. Shaughnessy (1950).
· Knauff has never been overruled.
· Chew seemed to ameliorate the apparent harshness of Knauff; but
· Mezei, decided one month later, accomplished the improbable feat of rendering the Knauff outcome even more severe.
· Part of the criticism of the Knauff-Mezei doctrine has rested on the way the Supreme Court assigned noncitizens arriving at the border or a POE to constitutional limbo.  Criticism has also focused on the odd way the 1950s Court seemed to draw the lines between the noncitizens who fell into this disfavored class (traditionally, those who were in exclusion) and those who managed to get more complete due process protection (traditionally, those in deportation).
· United States ex rel. Knauff v. Shaughnessy (1950)

· Facts:
· Knauff was an alien wife of a USC who was barred from entering the U.S. because the DOJ (AG) ruled, without a hearing, that her admission was prejudicial to U.S. interests.
· To test the right of the AG to exclude her w/o a hearing for security reasons, habeas corpus proceedings were instituted in the Southern District of NY, based primarily on provisions of the War Brides Act.
· Issue:
· May the alien wife of a USC be barred from entering the US due to a DOJ ruling, without a hearing, that her admission would be prejudicial to U.S. interests?
· Holding:
· Yes.

· In 1941, Congress enacted a law permitting the Executive to exclude any alien whom could be prejudicial to US interests, and this determination could be made without a hearing.
· As a basic rule, no alien has a right of entry into the U.S.; Congress may create any condition to entry it desires.
· The exclusion of aliens is a fundamental act of sovereignty.
· Congress may property delegate this power to the Executive, as this related to the inherently executive power to control foreign affairs.
· Whatever the procedure authorized by Congress, it is due process as far as an alien denied entry is concerned.

· Kwong Hai Chew v. Colding (1953)

· Facts:
· Kwong Hai Chew was admitted as an LPR in 1949, back-dated to Jan. 10, 1945.
· Was married to a USC and had a home in Buffalo.
· He served with credit in the US Merchant Marine in WWII and filed a petition, still pending, for naturalization in 1950.
· That same year, he secured employment with the Coast Guard and upon return of his vessel from several foreign ports in March of 1951, the immigration inspector ordered him “temporarily excluded.”
· Chew was not permitted to disembark from his vessel and he sought habeas relief.
· The AG directed that Chew be denied a hearing before a Special Board of Inquiry and ordered his permanent exclusion based on classified information.
· Issue:
· Is detention without notice of any charge and without opportunity to be heard authorized by 8 CFR § 175.57(b)?
· Holding:
· No.

· The lower court inappropriately applied Knauff.  That case relates to the right of an entrant alien – not a resident alien’s – right to be heard.
· Had Chew, an LPR, remained stateside he would have been entitled to 5th Amendment due process.
· Chew’s residency status was not disrupted by the foreign voyage involving continuous service on a vessel of American registry whose home port is the U.S.
· The Court essentially assimilates Chew’s status to that of an alien continuously residing and physically present in the US in order to ensure him due process rights despite his absence from the country.

· Shaughnessy v. United States ex rel. Mezei (1953)

· Facts:
· Mezei left the U.S. in May of 1948 to visit his dying mother.  Denied entry in Romania, it took him 19 months to secure an exit permit to come back to the U.S.
· Upon arrival at the border, he was excluded from the U.S. by the AG for national security reasons.  
· He made numerous attempts to find other countries to enter but was unsuccessful.
· Mezei was effectively trapped on Ellis Island.
· He sought relief through a serious of habeas proceedings.  The fifth attempt at securing a writ was sustained by the district court when the government refused to reveal, even “in camera,” the security reason for Mezei’s continued exclusion.
· Mezei was ordered released on bond until a receiving country could be located.
· Issue:
· If the AG excludes, for national security reasons, an alien that no other country will admit, does the continued exclusion amount to the sort of unlawful detention, that would enable a court to admit him temporarily on bond?
· Holding:
· No.

· The power to exclude aliens has been long recognized as a fundamental sovereign power, held by the political branches of government in the U.S.
· Once an alien is in the country, exclusion may take place only after a hearing that complies with the requirement of due process.  But an alien at the threshold of entry is in an entirely different position.

· In this case, Mezei was admitted to Ellis Island as a courtesy.
· His presence on Ellis Island does not confer any greater rights to him than any other immigrant seeking admission.  His prior residence in the US doesn’t transform this into something other than an exclusion proceeding.
· Applying Knauff to the current case:  “For purposes of the immigration laws…the legal incidents of an alien’s entry remain unaltered whether he has been here before or not.  He is an entering alien just the same.”
· “To be sure, an [LPR] may not be deprived of his constitutional rights to procedural due process.”  See Chew.
· “But respondent’s history here drastically differs from that disclosed in Chew’s case.  Unlike Chew who with full security clearance and documentation pursued his vocation for four months aboard an American ship, respondent, apparently without authorization or reentry papers, simply left the U.S. and remained behind the Iron Curtain for 19 months.”   Issue of abandonment?

· While Congress has allowed aliens uprooted from their community to remain during the exclusion proceeding, allowing Mezei to enter the country would undermine the AG’s finding that he was a security risk.
· The AG may lawfully exclude respondent without a hearing.  Nor does he need to disclose the evidence upon which that determination rests.
· Regarding the Parole, the Court stated that, “Congress meticulously specified that such shelter ashore ‘shall not be considered a landing’ nor relive the vessel of the duty to transport back the alien if ultimately excluded.”
· Respondent’s right to enter the US depends on the congressional will, and courts cannot substitute their judgment for the legislative mind.

· DISSENT (Black, J.)
· “Without charge of or conviction for any crime, [Mezei] was for two years held a prisoner on Ellis Island by order of the AG.  Mezei sought habeas corpus [relief]…he wanted to go to his wife and home in Buffalo.”
· “Now this Court orders Mezei to leave his home and go back to his island prison to stay indefinitely, maybe for his life.”
· Mezei’s continued imprisonment without a hearing violated due process of law.

· DISSENT (Jackson, J.)
· “Fortunately, it still is startling, in this country, to find a person held indefinitely in executive custody without accusation of crime or judicial trial.”
· Argues that Mezei’s case is different from Knauff:
· “What is our case?  In contemplation of law, I agree, it is that of an alien who seeks admission to the country.  Concretely, however, it is that of a lawful and law-abiding inhabitant of our country for a quarter of a century, long ago admitted for permanent residence, who seeks to return home.”

· “We must regard this alien as deprived of liberty, and the question is whether the deprivation is a denial of due process of law.”
· “Procedural fairness and regularity are of the indispensable essence of liberty.”

· “Our law may, and rightly does, place more restrictions on the alien than on the citizen.  But basic fairness in hearing procedures does not vary with the status of the accused.”
· “If [the procedures used] would be unfair to citizens, we cannot defend the fairness of them when applied to the more helpless and handicapped alien.  This is at the root of our holdings that the resident alien must be given a fair hearing to test an official claim that he is one of a deportable class.”

· “Exclusion of an alien without judicial hearing, of course, does not deny due process when it can be accomplished merely by turning him back on land or returning him by sea.  But when indefinite confinement becomes the means of enforcing exclusion, it seems to me that due process requires that the alien be informed of its grounds and have a fair chance to overcome them.”
· “It is inconceivable to me that this measure of simple justice and fair dealing would menace the security of this country.”
· Ironic Distinction of Exclusion v. Deportation
· The trad. understanding of Mezei is that a noncitizen’s entitlement to constitutional due process depends on whether he stands at the border trying to get in (even if he has been here before), or, instead, has already made an entry and must be removed.
· In other words, due process depends on the trad. statutory category in which the noncitizen finds himself – exclusion or deportation – thus largely on location rather than on the stakes involved for him.
· The Court describes the constitutionally preferred class as “aliens who have once passed through our gates, even illegally.”
· Drawing the Line
· The 1996 Act shifted the line between excludable (now called ‘inadmissible’) and deportable noncitizens.
· The inadmissibility grounds in §212 apply to noncitizens who have not been admitted.  The deportability grounds in §237 apply only after admission.

· How should the constitutional dividing line be drawn between protected permanent residents like Chew and unprotected noncitizens like Mezei?
· The BIA ultimately decided that, at least for purposes of allocating the burden of proof in removal proceedings of any kind, a noncitizen would be treated like Chew whenever he presented “a colorable claim to returning lawful resident alien status.”
· The Evolution of Due Process
· In most areas of law, constitutional due process has developed as a dialogue between the courts and the other branches of government.
· This growth of process is less likely when the Supreme Court announces that it has no role to play.
· Such is the situation of the alien at the border.

· The clear signal of Knauff and Mezei is that the government is free – at least as to initial entrants and undocumented aliens at the border – to provide the procedures it deems appropriate.
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· Constitutional Due Process

· Landon v. Plasencia (1982)

· Facts:
· Unlike Knauff, Plasencia was an LPR attempting to return to U.S. 
· Unlike Mezei (another LPR), Plasencia was gone for a brief period.
· She was denied reentry after found to be transporting illegal aliens at the border.
· Procedural Problems:
· Plascencia waived her right to counsel in an uninformed manner.
· Notice to exclude came within less than 24 hours after detention.
· Was not notified of charges in a reasonable amount of time.
· Was not given notice or advised of her right to counsel in her native language until commencement of the hearing.
· She was given the burden of proof.
· Issue:
· Is a resident alien who briefly leaves the U.S. entitled to due process upon return?
· Holding:
· A resident alien who briefly leaves the U.S. is entitled to due process upon return.

· A permanent resident, upon initial entry, begins to develop the kinds of ties to our society that create constitutional guarantees.
· An alien who leaves for a lengthy period of time may lose these guarantees, but a brief absence does not void them.
· The matter was remanded to the district court for a determination of whether Plasencia was denied due process.
· Concurrence and Dissent (Marshall, J.):
· When an LPR’s substantial interest in remaining in the country is at stake, the Due Process Clause requires adequate and timely notice of the charges be given  so the individual may retain counsel and present a defense.
· Plaintiff (P) was not given notice or advised of her right to counsel in her native language until commencement of the hearing.
· She wasn’t given sufficient notice to afford her a reasonable opportunity to demonstrate that she was not excludable.

· “While I agree that the Court need not decide the precise contours of the process that would be constitutionally sufficient, I would not hesitate to decide that the process accorded P was insufficient.”
· Class Discussion:
· Plasencia had a little effect on Knauff but more of an effect on Mezei.
· You can initially read Mezei as denying due process to returning LPRs.
· Plasencia then stressed the ties of LPRs to the U.S. and their accorded rights.  This right, though, is conditioned on time outside of U.S./intent to return.

· In procedural due process, you could still get excluded but the government has to run through some hoops.
· Rosenberg v. Fleuti (1963)

· Fleuti, a returning an LPR, was denied entry based on his homosexuality (the law had changed since his initial entry).
· Court found that a noncitizen was not making an entry when returning from a temporary absence that was not “meaningfully interruptive” of permanent residence.  The Court read into the status an exception for “innocent, casual, and brief” trips.
· Burden here is on the government.
· Note:  Above, the Court assumed that Maria Plasencia’s trip to Mexico fell outside the Fleuti exception, and yet the Court still accorded her constitutional due process as a returning permanent resident.
· Evolution of Due Process Factors
· Location →
· Current Immigration Status →
· Length and type of prior presence in the U.S. →
· Reason for returning resident’s absence →
· Possibility of long-term detention.
· Due Process
· Substantive – Liberty Interest – Produces a result.
· Procedural – Affords procedure.
· Current Procedures for Returning LPRs
· If anticipate to be gone for more than six months, you should apply for reentry permit (advance permission to reenter); Form I-131.
· Also need to maintain intent to return.  Don’t cut evidence of ties to U.S.
· See INA § 101(a)(13) – Admission rules for LPRs.
· Pre-1996 = Exclusion/Deportation

· Post-1996 = IIRIRA = Removal - “Exclusion” - §212 / “Deportation” - §237
· Sample Problem on pgs. 482-483
· Individual obtained reentry permit.
· Has strong ties to U.S.
· Is denied reentry – labeled as inadmissible on confidential, national security grounds based on INA § 212(a)(3)(B).
· DHS also instituted summary exclusion proceedings under §235(c).

· Issue of what constitutes an application for admission
· The BIA now uses a multiple factor test to decide if a permanent resident intended to abandon this status.
· As amended by the 1996 Act, INA § 101(a)(13) says that a returning permanent resident is not seeking admission unless certain facts are present: for example, a continuous absence in excess of 180 days, or the commission of a crime that would make a noncitizen inadmissible.
· Who gets due process, and what process is due?
· Two-Step Analysis for Procedural Due Process Claims (Goldberg v. Kelly – 1970):
· Whether a claimant possesses a “liberty” or “property” interest under the 5th Amendment’s Due Process Clause.
· Given such an entitlement, need to decide on a case-by-case basis exactly what procedural protections due process requires.
· In Board of Regents v. Roth (1972), the Court placed new emphasis on a careful threshold assessment of the nature of the individual interest at stake.  The Due Process Clause protects only against deprivations of “life, liberty, or property.”
· Liberty, according to Roth, enjoys a more expansive conception:  “In a Constitution for a free people, there can be no doubt that the meaning of ‘liberty’ must be broad indeed.”
· Three-Part Test for Procedural Due Process (Mathews v. Eldridge – 1976):
· The test requires courts to consider:
· The interests at stake for the individual;
· The interests of the government in using the existing procedures; and
· The gain to accurate decision making that can be expected from the procedural protection sought.
· National Security and Admission Procedures After Mezei
· INA §235(c) – Permits the AG to order removal of an arriving alien on most of the national security inadmissibility grounds without a further hearing if he acts on the basis of “confidential information,” the disclosure of which “would be prejudicial to the public interest, safety, or security.”
· The Evolution of the Visa Requirement
· Early quota laws, starting in 1921, limited the number of immigrants of certain nationalities from entering the country.
· The ceilings were being hit so quickly that many immigrants were turned right around – Whole shiploads of immigrants were now turned back to Europe in scenes of terrible anguish.
· Immigration Commissioner Wallis complained bitterly to Washington that “our nation is committing a gross injustice.”  He urged that immigrants be examined by American Consulates in European ports, to save all this “indescribable” suffering “that would melt a heart of granite.”
· Act of July 1924 – Provision instituting a rule that all immigrants were to be inspected at the American consular offices in Europe, where visas would be issued to those found acceptable.
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 SEQ CHAPTER \h \r 1MODERN ADMISSION PROCEDURES
NONIMMIGRANT VISAS:
•single vs. multiple admissions issued within discretion of US consular officers

•high demand visa categories (i.e., B-1/B-2/F, M, J-1) requires proof of INTENT

(i.e., proof of residence in foreign country, employment to return to, family ties in foreign country)
NB:  With regard to F-1 status, it is “Duration of Status.”  However, if you tell the Consulate you will be a full-time student, you can’t drop down to part-time once you get here.
•some nonimmigrant and immigrant categories require approval of a preliminary petition 

(i.e., filed by employer, H-1B, L’s, O’s, P’s or filed by spouse or fiancé) before visa can be issued

•the issue of admissibility (INA §212(a))  is determined at the time of adjudicating the visa application

•PREMIUM PROCESSING (expedited processing) for some nonimmigrant categories

•if granted, visa affixed to passport
• NB:  Visa may be issued for “single entry” or “multiple entry”

• NB:  Expiration date of visa may not be as same as expiration date of status on I-94.

• NB:  Can’t appeal Consular decisions.  See § 242.
EXCEPTION TO VISA REQUIREMENT:
 (1986) Visa Waiver Pilot Program (i.e., B-1/B-2 with 90 day-admission)

•availability to countries with low visa abuse rates (27 countries)

ELIGIBILITY REQUIREMENTS:
-waive all rights to extend stay






-waive rights to change nonimmigrant status (§248)






-waive rights to adjust to LPR status (§245(a)) 







(exception: immediate relative)






-waive right to removal hearing







(exception: asylum hearing (§217(b))

OTHER VISA-EXEMPT GROUPS:
(Canadians and Mexicans)

•Mexican nationals use border crossing card (DSP-150) for admission up to 72 hours

to travel within 25 miles of border or 75 miles of Arizona’s POE

•Canadians are visa-exempt (except for E visa - treaty trader/treaty investor)

•Border crossing cards are no loner available to Canadians 

AT THE PORT OF ENTRY (POE):

•Boarding plane/vessel without visa or visa exemption (subject to fines) §241(c),(e), §273

•PRIMARY vs. SECONDARY INSPECTION

•Inadmissibility determined (even with a visa) by CBP (§221(h))

•If denied admission, can withdraw application for admission before being referred to removal proceedings INA §235(a)(4)

•If granted, will receive a Form I-94 Departure Record (see pg. 1004 for sample I-94)

**The Form I-94 is the controlling document for length of stay and status at time of admission
(Note: Visa is required only for admission, Form I-94 gives you proof of status at time of admission)
NB:  Officer has discretion on grant of length of stay.
IMMIGRANT ADMISSIONS:
CONSULAR PROCESSING 
vs.

ADJUSTMENT OF STATUS
•Filing a visa petition

•After a visa petition is approved

•Review of consular decisions - generally beyond the reach of U.S. courts or admin. appeal

(see INA §242 eliminating/restricting court review of major categories of immigration decisions)

PAROLE:
· When a noncitizen is permitted physical entry into the U.S. but is not granted lawful admission
· Allowed in but don’t have legal status.

· Not provided with rights that you would normally have under immigrant or nonimmigrant status.

· Example – Many Cubans “off the boat” were originally paroled in…determination of status was made later.

· Could have been removed later.
· (i.e., no lawful admission has been secured by the paroled noncitizen).
· Includes “advance parole” – I-131

· Require showing of urgent humanitarian reasons or significant public benefit (INA§212(d)(5)(A))
· Done on case by case basis.
· Pre 1996 parole was judicially reviewable   -vs.-  Post 1996 no judicial review (INA §242)
ADJUSTMENT OF STATUS (see INA §245):
•ONLY WHEN VISA IS IMMEDIATELY AVAILABLE TO THE APPLICANT AS OF THE FILING DATE OF THE ADJUSTMENT OF STATUS APPLICATION (Form I-485)

•Process of filing for adjustment of status

ADJUSTMENT OF STATUS PURSUANT TO §245(a):

· Must be inspected and admitted or paroled
· Must have current priority date or immediate relative status
· Dual intent issue:

· If you are in a visa category which allows dual intent at entry, you’re fine.

· If not, you may have to prove that you didn’t have dual intent at time of entry (i.e., if you get married).
· INELIGIBLE TO ADJUST
(INA §245)




-  EWI





- worked without authorization before filing





 -unlawful immigration status on the date of filing 





- failed to maintain continuously a lawful status since admission





- terrorist deportable under INA §237(a)(4)(B)





- admitted as alien crewman





- admitted in transit without a visa





- admitted under VWPP (exception: immediate relative)





- admitted as an informant nonimmigrant INA §101(a)(15)(S)

IIRIRA 1996 ACT BAR TO ADJUSTMENT:
- certain parolees (those in for immigration proceedings)







- worked without authorization 








-violated terms of nonimmigrant visa 








(§245(c)(8))
NB:  If you have to leave the U.S. to get your immigrant visa and trigger a 3 or 10 year bar, you can apply for an I-212(i) waiver.
ADJUSTMENT OF STATUS PURSUANT TO §245(c):
· 1994 - Congress introduced a 3-year trial adjustment of status for EWI’s found inadmissible (i.e., must pay $1000 penalty to adjust status)

· 1996 - INA §245(I) was important to allow for adjustment of status for those barred due to INA §212(a)(9)(B)(I) (3 and 10 year bar to admissibility)

•SUNSET DATE FOR INA §245(I):
•September 30, 1997







•Grandfathered until January 14, 1998






•Extended again – see below:
•CONGRESS REOPENS WINDOW OF INA §245(I): Covering persons who were in the United States on December 21, 2000 who had a visa petition or labor certification filed for them by 

April 30, 2001
•INA §245(k) allows for noncitizens to adjust status under INA §245(a) in employment-based preference categories if the alien has not been out of lawful status or engaged in unauthorized work for more than an aggregate of 180 days.

LIFE Act:

· Applies to 2nd Pref. – Family of LPR:  Spouse, Child, Unmarried Son or Daughter (over 21)
· If been waiting to obtain your immigrant visa outside the U.S. for three years or more, you may obtain admission under a “V” visa.
APPEALING AN ADVERSE DECISION OF ADJUSTMENT OF STATUS:
•No administrative appeal for denial of adjustment of status - matter referred to EOIR for hearing where adjustment of status application can be renewed before the IJ 

•Judicial review barred by §242(a)(1)(B)

RECISION OF ADJUSTMENT OF STATUS:
•INA §246(a) provides for RECISION of adjustment of status if, at any time within 5 years of after adjustment “it shall appear to the satisfaction of the Attorney General that the person was not in fact eligible for such adjustment of status.”

•Removal Order issued by EOIR is sufficient to rescind LPR status at any time (INA §246(a))

EXPEDITED REMOVAL:

•PRE 1996 - arriving aliens deemed excludable were placed into exclusion hearings

•IIRIRA 1996 - INA §235(b)(1) sets out expedited removal procedures applying to arriving aliens deemed inadmissible under §212(a)(6)(c) (misrepresentation) or §212(a)(7)(no documents or fraudulent documents) - does not apply to those seeking admission pursuant to VWPP
EXPEDITED REMOVAL:





•An arriving alien is to be removed without further hearing or review unless the alien indicates either an intention to apply for asylum under INA §208**





•Alien subject to five-year period of inadmissibility (need an INA





 §212(a)(9)(A)(I) waiver). 





•CBP has authority to exercise discretion to allow the noncitizen to





apply for an application to withdraw his/her admission to the U.S. 

**ASYLUM APPLICANT**
· Upon making a claim for asylum - the alien is detained and referred to an asylum officer for a determination of credible fear of persecution following an interview with the alien.

· CREDIBLE FEAR = a significant possibility, taking into account the credibility of the statements made by the alien in support of the alien’s claim and such other facts as are known to the officer, that the alien could establish eligibility for asylum under §208. (See INA §235(b)(1)(B)(v))

· If alien is found to pass credible fear determination - alien is placed into removal proceedings before EOIR and may be released on parole while his case is pending (INA §240).

· If alien is found NOT to pass credible fear determination - alien may have his decision reviewed by an Immigration Judge in a special procedure which must take place within 7 days of the asylum officer’s decision and the alien will remain detained throughout this process…may continue up the appeal process.
CHALLENGING EXPEDITED REMOVAL IN COURT:
· A court may review expedited removal orders but only in a habeas corpus proceeding and only if the alien was not ordered removed pursuant to INA §235(b)(1) and can prove by a preponderance of the evidence that he is an LPR, was admitted as a refugee, or was granted asylum.
· Can challenge constitutionality of statute as applied to client…can NOT challenge order.
· A court can only decide whether INA §235(b) or its implementing regulations are constitutional or whether those regulations or written policies are inconsistent with the statute or otherwise unlawful.

· Such suits must be brought within 60 days of the implementation of the challenged regulation or policy.
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· Constitutional Review of the Deportation Power

· Immigration Consequences of Criminal Activity: the broad strokes

· Congress has plenary power to determine classes of aliens to be admitted to the US and grounds for which they may be removed.
· Certain conduct may disqualify an alien from entering the US (inadmissibility) or provide grounds for her removal (deportation).  Criminal activity is prominently included among this conduct.

· Criminal activity = acts that violate federal, state, or in many cases, foreign criminal law.

· Criminal activity ≠ violations of the INA that are not crimes (e.g. being present in the US w/o permission), thus illegal alien (an alien w/o legal status) ≠ criminal alien
· Today, many people try to make the two synonymous – not correct.

· Real  “criminal aliens” are aliens who have a criminal record.
· Contrast §237(1)(B)
· Most crimes affecting immigration status are not specifically mentioned by the INA, but fall under categories of crimes:

· Crimes involving moral turpitude, §237(a)(2)(A)(i)&(ii) (determined by case law)

· Generally evil or predatory intent (ex. Murder, rape, blackmail, fraud)

· Aggravated felonies, §237(a)(2)(A)(iii) (statutorily enumerated in §101(a)(43))

· From murder, firearms/drug trafficking in 1988 to any crime of violence for which 1 yr. imprisonment is possible, any crime of theft, even some misdemeanors. 

· Certain criminal conduct precludes a finding of good moral character, and therefore precludes or delays naturalization, as well as certain types of immigration relief (§212(h) waivers, withholding, cancellation of removal)
· NB:  There are other grounds for deportability that don’t include “crimes;” i.e., public charge issues.
· Criminal grounds for deportation:

· Single CIMT conviction w/in 5 yrs. of admission and punishable by at least 1 yr. imprisonment

· 2 or more CIMT regardless of proximity to admission or punishment

· Aggravated Felony conviction any time after admission

· Any controlled substance violation under federal, state or foreign law (other than a single offense for marijuana possession of 30g or less for personal use)

· Being a drug user or drug addict at any time after admission
· The difference between “user” and “addict” is important.
· Any firearm offense after admission

· Any conviction after entry of a crime of domestic violence, child abuse/neglect or abandonment

· Bugajewitz v. Adams (1913)
· Facts:
· Ordered deported based on prostitution charge.
· Was stated that she entered as a prostitute as well. 

· Two challenges to the deportation of Helena Bugajewitz

· Statutory construction

· Constitutionality

· “Congress has the power to order the deportation of aliens whose presence in the country it deems hurtful.”  

· How is deportation, then, different than exclusion?

· Chae Chan Ping

· Exclusion is an exercise of sovereignty

· Exclusion power is exclusive and absolute, restricted only by the Constitution itself

· Chinese laborers had revocable “license” to return to the US

· Fong Yue Ting

· The right to expel or deport aliens rests upon the same grounds
· Statements of the Court:
· “The determination of facts that might constitute a crime under local law is not a conviction …, nor is deportation a punishment.

· What are the punitive aspects of deportation?

· The coincidence of the local penal law with the policy of Congress is an accident.” 

· Sometimes deportation law goes beyond the meaning of the penal law

· Ex post facto prohibition in Art.1, s.9 doesn’t apply.

· Aren’t non-USCs protected by the Constitution within the borders of the US?  Isn’t it illegal to imprison a non-USC for speech that would be protected if uttered by a citizen?  How, then, can there be no challenges to substantive deportability grounds?

· See Justice Murphy, AM&M 543-44

· How can it be that a person can be removed from the US for speech for which he could not be held criminally liable?

· How do criminal punishment and deportation differ?

· Criminal punishment

· Purpose: (incap, rehab, det, retr)

· Criminal burden of proof

· Ex post facto laws prohibited

· Fuller Due Process

· Error reduction increases faith in the system, law abiding

· Policy against racial profiling, selective enforcement

· Deportation

· Purpose: extended border control?

· retroactivity

· long-time LPRs?

· Civil burden of proof

· Retroactivity permitted

· Cf. Frankfurter in Galvan

· Limited Due Process 

· Racial profiling, selective enforcement permitted (Reno v. AA A-DC)
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· Constitutional Review of the Deportation Power and Relief from Removal
· Conduct subjecting non-USCs to deportation
· Non-criminal

· Inadmissible non-USCs, 237(a)(1)(A)
· Non-USCs present in the US in violation of the INA (visa overstayers, visa holders not in compliance), 237(a)(1)(B), 237(A)(1)(C)
· Conditional permanent residents whose status has been terminated, 237(a)(1)(D)
· Smugglers, 237(a)(1)(E), but exceptions for family reunification

· Failure to register change of address (willful, unreasonable)

· Endangering public safety or national security, 237(a)(4)
· Document fraud

· Public charge

· Criminal

· A single CIMT w/in 5 yrs of admission punishable by 1 yr or longer in prison, 237(a)(2)(A)(i)
· Two or more CIMTs at any time after admission w/out regard for the sentence, 237(a)(2)(A)(ii)
· Any aggravated felony at any time after admission, 101(a)(43) (includes crimes of violence, theft):
· Theft – If one year sentence is the statutory punishment, regardless of rather suspended.  It doesn’t matter what you actually serve.
· Uniformity Issue
· Different states have different statutory definitions of a crime…what is a misdemeanor in one state can be a felony in another.
· You have to go back to the conviction in that state – look at statute.  Then look at §101(a)(43).
· Also, federal immigration law may define a certain act in a harsher manner than the state.
· In deportation proceedings, when you have a conviction, the immigration court can not look beyond the conviction (certain specifics under statute).
· When you ask for relief (e.g., cancellation of removal), though, the court can look beyond the conviction;  i.e., statements, plea agreements, etc.
· What if the case is appealed?
· If you obtain a lesser sentence on appeal, that sentence governs.
· The Sentence Governs. 
· High speed flight from an immigration checkpoint

· Any controlled substance conviction other than a single pot possession offense of <30grams for personal use, 237(a)(2)(B)
· Any alien who is a drug addict or abuser, 237(a)(2)(B)(ii)
· Crimes of domestic violence

· Constitutional attacks on retroactivity

· Retroactivity is not subject to ex post facto clause (Art.1, §9)

· Frankfurter opinion in Galvan v. Press (US 1954) where an alien’s non-criminal political affiliation retroactively subjected him to deportation (retroactive deportation for non-criminal political membership)

· Intrinsic consequences of deportation are close to punishment for a crime, but Congress has plenary power over exclusion and deportation; substantive DP challenge fails

· Majority in Mahler v. Eby (deportation for criminal conduct not a ground for deportation at the time of commission w/o regard for subsequent conduct)

· Congress didn’t increase punishment of crimes for which Mahler was convicted, only sought to expel a person who shows through his career that his continued presence in the US is undesirable. Persuasive? 

· . . . Nor substantive DP challenge (Frankfurter in Galvan)

· . . . Nor 5th Amendment DP challenge (economic regulation cases use arbitrariness standard)

· What limitations might make retroactivity more fair?

· Other constitutional limitations on deportation power . . .

· First Amendment

· Equal Protection

· Goldeshtein v. INS

· Does a criminal conviction qualify as a CIMT for deportation purposes?

· Is “evil intent” (in this case, intent to defraud the government) an essential element of the offense?

· Categorical approach, looks to the statutory elements of the crime rather than the specific conduct that resulted in the conviction

· If s/one can be convicted under the statute for a criminal act that would not involve moral turpitude, then the alien is NOT deportable.

· It this categorical approach defensible?  Administratively convenient not to delve into the actual facts of the crime, but what about pleas to a lesser offense? Is the categorical approach (statutory elements of crime) more appropriate then the defendant’s actual conduct?

· Is “evil intent” explicit in the nature of the crime?

· Is the intent to prevent reporting the same as the intent to defraud the government? 

· Guerrero-Perez v. INS


· What is the consequence for Guerrero-Perez of the court reconsidering the consequences his sexual abuse of a minor conviction when he still has a child abuse conviction?

· Does the idea that a misdemeanor can constitute an “aggravated felony” seem counter-intuitive?

· What role does citation to the plenary power of Congress play here?  Does the plenary power doctrine support a “plain meaning” rule?
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· You’re deportable if you were technically “inadmissible” at time of entry.  See §237.
· Prior to 1996, those who came in illegally had more rights than those at the border.  
· Deportation proceedings begin with a Notice to Appear (“NTA”)

· State facts why you are being deported.
· Immigration Charge - §237 , §212
· Before an Immigration Judge, you admit or don’t admit  to the facts and plead to the charges.
· Example - §237(c)(i) – Overstay Issue
GROUNDS OF DEPORTABILITY
DRUG OFFENSES  INA §237(a)(2)(B)
-written to pertain to any conviction relating to a controlled substance (9th Cir. solicitation to possess cocaine is not a deportable drug violation vs. BIA holding).
AGGRAVATED FELONIES   INA §101(a)(43)
Added to INA by Anti-Drug Abuse Act of 1988 (i.e., drug trafficking/murder/trafficking of firearms).
"the term [aggravated felony] applies regardless of whether the conviction was entered before, on or after September 30, 1996" (passing of IIRIRA)

-some aggravated felonies involve reference to federal laws and some to federal and/or state laws

-NOT ELIGIBLE FOR MOST FORMS OF RELIEF

-barred for life from re-entry without the AG permission
-MUST BE A FINAL CONVICTION
NOTE: INA §101(a)(48)(A)- provides definition of a "conviction"

INA §101(a)(48)(B) - sentence regardless of suspension or execution of imprisonment

PROBLEM OF UNIFORMITY:
-There are variations in the state criminal statutes and enforcement practices across jurisdictions (i.e., illegal in one state but not another; felony vs. misdemeanor treatment across states) (ex. statutory rape where the age may vary across states; difference in crimes of violence)

**BIA will adopt the treatment of convictions as held by the circuit courts within the jurisdiction of the immigration proceedings

RELIEF FROM REMOVAL
INA §237 deportability grounds apply to conduct 

-before or after> ENTRY

-anytime after

-w/in # of years after

VARIOUS FORMS OF RELIEF FROM REMOVAL:
1.To terminate proceedings with or without prejudice

2.To suspend proceedings = ADMINISTRATIVE CLOSURE

3.To stay removal after an order of removal has been entered

NOTE: Many times, an alien concedes removability and requests relief from removal.

Most forms of relief require:
1.Statutory eligibility   -and-

2.Favorable exercise of discretion

What can you seek through relief from removal:

a. Restore LPR status

b. Grant or preserve status for those with longer ties and family in the U.S.

c. Create status for those with no status

FORMS OF RELIEF PRE-1996 IIRIRA:
GOOD OLE' DAYS!!!

*1.SUSPENSION OF DEPORTATION (LPRs or EWIs):

i. 7 or 10 yrs continuous residence

ii. GMC – “Good Moral Character” – See INA §101
iii.  Show extreme hardship to alien and his/her family

*2. 212(c) RELIEF:

I. LPRs with criminal convictions domiciled in US for 7rs

ii. 5 years of 7-year domicile must have LPR status

iii. Cannot serve aggregate period of 5 yrs or more imprisonment

*3. ADJUSTMENT OF STATUS:

i. Can apply for adjustment of status before IJ

ii. As long as immigrant visa immediately available

* - Judicial review available.

FORMS OF RELIEF POST-1996 IIRIRA:
**1. CANCELLATION OF REMOVAL:
a. INA §240A(a) CANCELLATION OF REMOVAL FOR CERTAIN PERMANENT RESIDENTS
i. LPR for at least 5 yrs prior to application

ii. Resided in US continuously for 7 yrs after being admitted in any status

iii. No aggravated felony charge (Need final conviction; viz., relief can be found through vacating the conviction – only on grounds not related to deportation nor rehabilitative reasons).
iv. No security-related grounds of deportability (i.e., INA §212(a)(3) or INA §237(a)(4))

v. Other grounds impermissible:

(i.e., INA §212(a)(2) or INA§ 237(a)(2), persecutor §241(b)(3)(B)(I), J visa with return requirements, crewman entry after 06/30/1964)

ISSUES:

I. AGGRAVATED FELONY:
-INS v. St. Cyr, 121 S.Ct. 2271 (2001) (Held that persons who pled guilty prior to 1996 (AEDPA/IIRIRA remain eligible for §212  relief  - neither AEDPA § 440(d) nor IIRIRA §304 apply retroactively to bar INA §212(c) relief – See above.)

II. STOP-TIME RULE:
-Need 7 years of "continuous" presence in the US

THE FOLLOWING STOPS THE 7 YEARS FROM ACCRUING:

a. Issuance of a Notice To Appear (immigration charging document)

b. Commission date of a crime for which the alien is later convicted

c. Absence from the US for continuous period of at least 90 days

d. Absence from the US for an aggregate period exceeding 180 days

e. Left the US under order of voluntary departure/removal/deportation

b.  INA §240A(b) CANCELLATION OF REMOVAL FOR CERTAIN NONPERMANENT RESIDENTS
i. Physically present in the US for continuous period of not less than 10 yrs immediately preceding the date of the application
ii. GMC for the 10-year period

iii. Not convicted of an offense under INA§212(a), INA §237(a)(2) or INA §237(a)(3)
iv. Establish removal would result in exceptional and extremely unusual hardship to alien's US or LPR parent/spouse/child   --- “Beyond what you can normally expect from removal”
v. No aggravated felony charge 

vi. No security-related grounds of deportability (i.e., INA §212(a)(3) or INA §237(a)(4))

vii. Other grounds impermissible:  

(i.e., INA §212(a)(2) or INA§ 237(a)(2), persecutor §241(b)(3)(B)(I), 

J visa with return requirements, crewman entry after 06/30/1964)

viii.  Previously received suspension or INA §212(c) relief

ix.  STOP TIME RULE APPLIES - INA §212(a), INA §237(a)(2) or INA §237(a)(4) prior to 10 years continuous physical presence.
ISSUE:
I. EXCEPTIONAL & EXTREMELY UNUSUAL HARDSHIP:

-USC/LPR parent/spouse or child suffers hardship beyond that which ordinarily would be expected to result from an alien's deportation.  (ex.  problems of children acclimation to new culture or that children will be less financially stable is insufficient to establish hardship)

II. FACTORS USED TO SUPPORT CANCELLATION OF REMOVAL:
Considered as in tipping the scales of justice by weighing good factors against bad factors. See Matter of Marin and Matter of C-V-T, 22 I&N Dec. 7 (BIA 1998). See pg. 587In Re Gonzales Recinas, 23 I&N Dec. 467 (BIA 2002)
NOTE:  IIRIRA 1996 imposed cap on # of persons eligible to be granted cancellation of removal   (INA §240A(b)) (i.e., max. 4000)

c. INA §240A(b)(2) CANCELLATION FOR VICTIMS OF DOMESTIC ABUSE:

-relaxed standards on the time required in the US and the hardship standards

- ONLY applies when batterer is a USC or LPR

**2.
INA §240B(b) VOLUNTARY DEPARTURE (Freed from Permanent Bar – other bars still apply):
-leave voluntarily up to a period of 120 days

i. Concede removability

ii. Waive appeal 

iii. No aggravated felony or security grounds of removability

iv. 1 year presence in the US prior to issuance of Notice To Appear

v. GMC for 5 years prior to the application

vi. Establish by clear and convincing evidence:

-able to leave the US (i.e., financially, travel documents)

-willing to leave the US if granted VD

vii. Must pay a bond to ensure departure (min. $500 bond)

**3. WITHHOLDING OF REMOVAL:
Request to withdraw application at the port of entry (i.e., ask Customs and Border Protection) or before an immigration judge (i.e., in removal proceedings).

**4.WAIVERS
-Long-term LPRs may be able to reapply for adjustment of status if found deportable based on applying for adjustment of status with an immediate visa available (i.e., as an immediate relative) accompanied by an INA §212(h) waiver that waives certain criminal convictions.

** = INA §242 - Bars judicial review of most forms of relief from removal

5. DEPORTABLE/INADMISSIBLE CRIMES
-File a motion to vacate judgment or file an appeal
-This would make the conviction as 'NOT FINAL' for purposes of removability (Ex. New York Penal Law CPL §440.10 motion which is based on vacating a conviction for reasons that are unrelated to rehabilitative grounds - See Matter of Rodriguez-Ruiz)

-or-

-Amend sentence to make it less than one year if the charge involves a sentence of one year or more
---------------------------------------------------------------

 SEQ CHAPTER \h \r 1REMOVAL PROCEEDINGS
OLD DEPORTATION/EXCLUSION HEARINGS = REMOVAL HEARINGS (INA §240)

PROCEDURE FOR REMOVAL PROCEEDINGS:
-DHS initiates removal proceedings by issuing an Notice to Appear (NTA) by mail or in-person service   (ex. exercise prosecutorial discretion)

-Cannot commence proceedings until at least 10 days following service of NTA unless written consent otherwise

-INA §236(a) governs arrest with a warrant

-Immigration officers have the power to arrest who is entering the US illegally or present in the U.S. in violation of the laws and likely to escape

NOTE: February 28, 2003: FBI agents authorized to make arrests on ordinary immigration charges

-USA PATRIOT ACT of 2001 allows up to 7 days of detention without filing of NTA or criminal charges if AG certifies individual as a terrorist

-State and local law enforcement may be deputized to enforce immigration laws (Memoranda of Understanding)

-Local and state law enforcement can always arrest EWI’s who previously departed or were removed/deported and re-entered with prior criminal convictions

Master Calendar
-vs-
Individual Hearing

(arraignment)


(merits hearing)

IMMIGRATION JUDGES:
Pre 1952 - INS employees were hearing officers in deportation/exclusion hearings

-Constitutional challenge to adjudicator’s ties to the INS

-1983 - EOIR was developed - under supervision of the DOJ

IJ can administer oaths/ receive evidence/ interrogate/ examine/ cross-examine

-removal hearings are relaxed as to the rules of evidence 

JACINTO V. INS     (Pg. 630)
208 F.3d 725 (9th Cir. 2000)

-application for asylum, withholding of deportation and voluntary departure

ISSUE: DUE PROCESS VIOLATIONS (5th Amendment)

(full and fair hearing and regulatory and statutory safeguards)

MUST HAVE PREJUDICE: 
“Prejudice occurs when the rights of the alien have been 






transgressed in such a way as is likely to impact the results

 




of the proceedings.”

-Jacinto understood that could either get an attorney to speak for her son or she could speak for her son, but not both. - NEVER EXPLAINED TO HER
DUE PROCESS CHALLENGES REQUIRE:

1.
Denial of full and fair hearing 

2.
Must establish prejudice 

-CONCLUSION: Jacinto suffered prejudice based on immigration judge’s determinations regarding credibility and by the testimony relating to voluntary departure

CHALLENGE REMOVAL ORDER:
-If criminally charged with illegal re-entry - challenge the prior deportation/removal order as

in violation of due process

-incompetent translation deprives noncitizen of due process when prejudice results

VIDEO HEARINGS:
INA §240(a)(2)(B) allows merits hearings by video conference (lawyer must chose to be before the IJ or his client = Catch 22)

*** KEY: MUST SHOW PREJUDICE

BIA AFFIRMANCE WITHOUT OPINION BY SINGLE MEMBER OF BOARD:
8 C.F.R. §1003.1(e)(4)

-AWO heightens need for Immigration Judges to include clear and complete findings of fact in their decisions

RIGHT TO COUNSEL:
-Have the right to be represented by counsel at no expense to the Government by counsel of the alien’s choosing who is authorized to practice in such proceedings - INA §240(b)(4)(A).
-If cannot afford legal counsel - must be informed of free legal services in the area (8 C.F.R. §240.10(a)(2))
(NOTE: 6th Amendment guarantees right to appointed counsel in criminal proceedings)

(What about the 5th Amendment???)
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· Primary Constitutional Right vis-à-vis Deportation

· 5th Amendment Due Process
· Yamataya v. Fisher (1903)
· Under today’s law, violation would be under INA §237(a)(5).
· Due Process Challenge
· OVERVIEW: 
· Appellant, a subject of Japan, was ordered deported by the Immigrant Inspector on the grounds that she was a person likely to become a public charge under the Act of March 3, 1891, 26 Stat. 1084. 
· A writ of habeas corpus was issued, but upon a return by the Inspector, the lower court dismissed the writ and remanded appellant for deportation. 
· The United States Supreme Court granted review and affirmed. 
· Held that Congress had authority to define through legislation the terms and conditions under which aliens would be admitted and that the treaty with Japan of 1894, Nov. 23, 1894, U.S.-Japan, did not proscribe that right. 
· Further held that the decisions of administrative or executive officers acting under their delegated powers constituted due process of law and were not subject to judicial review; since it appeared that appellant had been afforded an opportunity to be heard and since she did not take an appeal to the Secretary of the Treasury from the decision of the Inspector, that decision was final and conclusive.  

· OUTCOME: 
· The court affirmed, holding that Congress had the authority to define the terms under which aliens could be admitted; that decisions of the administrative and executive officers under their delegated authority were not subject to judicial review; and that since appellant had been afforded an opportunity to be heard and since she did not appeal to the Secretary of the Treasury from the inspector's decision, that decision was final and conclusive.
· How does Yamataya square with Fiallo?

· Is there a difference between procedural due process and substantive due process with regard to inadmissibility?

· If so, how do the courts treat them (in terms of review)?

· What is it that is troubling about substantive review with regard to immigration law?
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· Detention, Indefinite Detention, Mandatory Detention – 
· Detention: Statutory Basis


· Arriving aliens may be detained: Any alien determined by an immigration officer to not to be entitled to admission (clearly and beyond a doubt) shall be detained for removal proceedings. §235(b)(2)
· Arriving aliens found to be inadmissible may be paroled (usu. bonded) in certain situations (e.g. advanced pregnancy, serious medical condition, youthfulness, gov’t witness, detention not in public interest)

· District director makes parole decision and sets conditions; decision not reviewable by immigration judges.

· Executive branch may unilaterally adjust parole criteria.

· Aliens already in the country may be detained:

· Criminal Aliens: Detention is mandatory for any alien who is: 

· Inadmissible under §212(a)(2) (convicted or admits to criminal act) or 

· Deportable under §237 for:
· multiple CIMTs

· single CIMT w/poss. sent of 1 yr. or more, 

· any AggFel,

· controlled subst. convict (excl. 30g MSPOU)

· firearms offenses, or 

· terrorist conduct

· Unless detention is mandatory:

· Bond also available (min. $1500), but may be adjusted by an immigration judge (factors incl. employment history, ties to community, length of residence in community, past immigration court history)
· If paroled after October 9, 1998, mandatory detention still applies.

· If paroled before October 9, 1998, eligible for bond.

· NB:  If you have previously been held on a criminal matter and paroled but later are found not guilty, that period of detention doesn’t make you ineligible for bond.
· Expanded detention post-9/11

· §236A permits detention of terror suspects or aliens believed to threaten national security for 7 days w/o charges or initiation of removal proceedings.

· Constitutional Limits on Detention

· When alien ordered removed, but removal cannot be accomplished

· Indef detention of Mariel Cubans who arrived w/o docs who either were not paroled, or committed crime(s) on parole and were arrested after completion of sentence, and who Cuba will not repatriate.

· Barrera-Echevarria v. Rison (9th Cir. en banc, 1995)
· Foreign affairs power, sovereignty

· Excludable, knocking at the door w/o constitutional protection

· Annual reviews under parole criteria

· Indef detention of Laosian, Cambodian, Vietnamese LPRs removable as criminal aliens
· Indefinite Detention after a Final Order of Removal

· Zadvydas v. Davis (US 2001)
· 90 day removal period, §241(a)(1)
· Extension of removal period for inadmissible and deportable aliens and anyone determined by the AG to be a risk to the commty or unlikely to comply w/removal order, §241(a)(6)
· Issue: whether §241(a)(6) authorizes the AG to detain a removable alien indefinitely or only for a period reasonably necessary to secure removal. 

· Held: Implicit “reasonable time” limitation

· Importance of the writ of habeas corpus in Zadvydas and Ma cases?

· How is Zadvydas case distinguished from Mezei?

· Mandatory Detention under §236(c)
· Demore v. Kim (US 2003)

· §236(c) and judicial review

· Due Process challenge to mandatory detention

· Respondent’s position?

· Government’s position?

· How is Zadvydas relevant to Demore?

· Significance of a non-USC’s concession that s/he is removable?
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· Immigration and National Security

· Freedom of Speech / Freedom of Association

· Anti-Catholic Violence and Nativism

· Nativism - hostility and intense opposition to an internal minority on the grounds of its imputed foreign connections. 

· 3 basic forms in American history continue to re-emerge:

· Antagonism toward Catholics during colonial and early national eras (1830’s -1850’s)

· Dread of alien radicalism, first appeared during the wars of the French Revolution (1790’s)

· Racial Nativism 

· Initially emerged during the 1840s as citizens celebrated their "manifest destiny" to bring the benefits of democracy and republican government to the Pacific

· Girded by "scientific" analyses that touted Anglo-Saxon superiority against other peoples 

· Reemerged during WWII (Japanese internment)

· Pivotal in non-immigration context (American slavery)

· Putting responses to Sept. 11th in context

· Historical materials on the Know Nothing Party, the Haymarket Affair, and the Palmer Raids 

· 9/11 was not the first time immigration provisions were tightened or harsh measures imposed on non-citizens in response to foreign-inspired threats

· How is the internment of Japanese Americans during WWII viewed today?

· Having lived through the attacks of 9/11, it is easier/harder to understand earlier reactions to Catholics in the 1830s/40s, Workers Party membership in the 1950s?

· What can we learn from history about developing useful, focused, and discriminating measures to address real threats, while still protecting basic liberties and respecting the dignity of all, including the non-citizens among us?

· Harisiades v. Shaughnessy,  1952
· Issue:  Whether the U.S. constitutionally may deport an LPR because of membership in the Communist Party which terminated before enactment of the Alien Registration Act of 1940?
· Do non-citizens have the same speech/association rights as citizens?

· The Constitution does speak of “persons.”

· However, that’s not the case.
· Non-citizens have remained “outside the polity.”

· A polity needs to have boundaries in order to exist.

· A “non-member component.”

· According to Justice Jackson, these individuals enjoy greater protections, since they chose not to become U.S. citizens!

· According to him, they’re protected by both national and international law.

· It’s true that foreign governments do come to the aid of their nationals….

· However, this rarely happens and the U.S. is not apt to allow such intervention.  U.S. law is binding.

· Earlier themes present within Harisiades
· Deportation v. Punishment (Fong Yue Ting)

· Near absence of constitutional constraints on admission criteria (Fiallo)

· DP lessons of Knauff and Mezei

· Contrast the different circumstances of the three individuals charged with deportability

· Harisiades – Made into a test case to see how vulnerable non-citizens were…
· Greek National who came to U.S. in 1916; joined Communist Party in 1925, membership discontinued in 1939.  Warrant for deportation issued in 1930 but not served on him until 1946.
· Mascitti
· Italian National came to country in 1920; member of Communist Party from ’23 to ’29; deportation order served in 1946.
· Coleman
· Russian National came to country in 1914; sporadic member of Communist Party.
· Could the government have designed more discriminating measures that would enable action against those like Harisiades, while not sweeping in those like Coleman?

· Alien Registration Act of 1940 
· Challenged as applied to LPRs on three grounds

· Due Process – Failed.
· Substantive DP 

· Claim of a kind of “vested right” for LPRs

· Procedural DP

· First Amendment – Failed.
· Ex post facto Issue – Applied retroactively to all previous members of Communist party.
· Failed.
· What is the constitutional nature of permanent residency?
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 SEQ CHAPTER \h \r 1GROUNDS OF INADMISSIBILITY AND DEPORTABILITY
TEXT BOOK pgs. 1209-1212; 1223-43

INA 1990 - Recast security-related exclusion grounds under INA §212(a)(3) and deportable grounds under INA §237(a)(4).

NOTE:  INA §212(a)(3) is NOT coextensive with §237(a)(4).

(KEY: There are activities and characteristics that are included in the security-related grounds of inadmissibility that DO NOT make a person deportable if engaged in after entry).

Example: 
In replacing former Cold War grounds of exclusions used in the 1980's - INA §212(a)(3)(D) memberships in a Communist or “other totalitarian party” remains a ground of inadmissibility, but only as applied to persons coming into the U.S. as IMMIGRANTS). 

AMENDED: INA §212(b) was amended to exempt noncitizens found inadmissible under the criminal and national security grounds from the requirement of having to receive notice of the basis for a denial.  The “terrorist” ground of inadmissibility was expanded to include those who incite terrorist activity and those who are representatives or members of designated terrorist organizations.

INA §219:  Establishes a procedure for formal designation of terrorist organizations by the Secretary of State.
(NOTE: those citizens or noncitizens who provide material support to such an organization are subject to severe criminal penalties pursuant to 18 U.S.C. §2339B and the Secretary of Treasury may freeze the organization’s assets upon designation pursuant to INA §219(2)(C).

CHALLENGES:

1. AEDPA does not allow any right of the party to comment on the administrative record or to present evidence to include in that record.

2. Secretary is to consider the classified information in making a designation and that classified information is not subject to disclosure under the Act except to a reviewing court ex parte and in camera (see INA §219(a)(3)(B)).

DESIGNATION:

A.
Lasts for 2 years and can be re-designated by the Secretary

B.
Secretary must find that the organization is foreign

C.
Secretary must find that the organization engages in terrorist activity, and 

D.
The terrorist activity or terrorism of the organization threatens the security of US nationals or national security of the US

INA §219(b): Organization must seek judicial review of the designation in US Court of Appeals.

USA PATRIOT ACT:
· Providing several government lookout systems available to immigration and consular officials.  

· Produced complex INA §212(a)(3)(B)
· Created INA §212(a)(3)(F) barring persons merely “associated with a terrorist organization.”

· Provides a wider set of individuals, and representatives of organizations, who publicly endorse or espouse terrorist activities to be inadmissible.

· Spouses and children of persons barred under these provisions are also inadmissible unless they show that they did not know and should not reasonably have known of the illicit activity.  (see USA PATRIOT Act §411).

· “Engaging in terrorist activity” includes fundraising and material support for terrorist activity or organizations

· Streamlining designation procedure of terrorist organizations (i.e., INA §212(a)(3)(B)(vi)(II)).

· Mens rea requirement is reduced so as to cover noncitizens who knew or reasonably should have known that their actions would provide material support.

“MEANINGFUL ASSOCIATION” Cases:

Galvan v. Press, 347 US 522 (1954)

FACTS:

Galvan immigrated from Mexico at age 7 and belonged to Communist party for a bout 3 years during 1940's when it was a lawful political group.  Under 1950 Act membership was sufficient.  Galvan argued that those deportable should be members of the Communist party who are aware of its advocacy for violence.  

HELD:

USSC: PLENARY POWER OF CONGRESS:  Knowledge of the advocacy of violence was not intended to be a prerequisite to deportation in 1950 Act
- as long as he was a member and was one under his own free will - can be deported.

3 years later...

USSC held in Rowoldt v. Perfetto, 355 U.S. 115 (1957); Gastelum-Quinones v. Kennedy, 374 U.S. 469 (1963) and Scales v. United States, 367 U.S. 203:

· Government needs to demonstrate a “meaningful association” with the Communist party to sustain deportation.

· Membership was more than a mere voluntary listing of a person’s name on Party rolls  (i.e., difference between those who firmly attach themselves to the Communist Party being aware of the aims and purposes attributed to it and those who temporarily join the Party, knowing nothing of its international relationships and believing it to be a group solely trying to remedy unsatisfactory social or economic conditions, carry out trade-union objectives, eliminate racial discrimination, combat unemployment, or alleviate distress and poverty.)

PEOPLE’S MOJAHEDIN ORGANIZATION OF IRAN V. DEPT OF STATE
(US Court of Appeals, DC, 2003)

ISSUES: 

· Re-designation violates DP Clause of 5th Amendment (statute permits reliance on secret evidence)

· Executive Branch has control and responsibility over access to classified information

· Executive Branch has “compelling interest” in withholding national security information

· Courts ill suited to determine sensitivity of classified information

· Argue that PMOI attempts to overthrow the despotic government of Iran which itself remains on the State Dept list of state sponsors of terrorism is not “terrorist activity” and does not threaten US national security or US nationals

· This is a nonjusticiable question - judicial branch cannot review foreign policy decisions of Executive Branch

· Violation of First Amendment right of free speech and association

· Statute is not interfering with the expressive component of PMOI’s conduct but at stopping aid to terrorist groups.
· It is the conduct and not the communication that the statute controls (no constitutional right to facilitate terrorism by providing resources).

 SEQ CHAPTER \h \r 1GROUNDS OF INADMISSIBILITY AND DEPORTABILITY
PROBLEMS --TEXT BOOK pgs. 1211-1212
PROBLEM ONE:


W has a USC spouse whose visa petition as an immediate relative for W was


approved.  Is W admissible?  If so, are any waivers available?
ANSWER ONE:

W’s earlier conviction is almost surely covered by INA §212(a)(3)(B)(iii)(V).

As a young IRA recruit, W used an explosive, firearm, or other weapon, other than for mere personal monetary gain.  It does not make a difference that he has served his sentenced, severed his IRA ties, now works for peace, and has married an American citizen.  Anyone who has “has engaged in a terrorist activity,” without time limitation, is inadmissible under the very first part of INA §212(a)(3)(B).  

NOTE: INA §212(a)(3)(B)(ii)(II) mentions renunciation in connection with a possible exception to inadmissibility as a terrorist, but it has extremely narrow application - to spouses and children barred by INA 212(a)(3)(B)(i)(VII).

WAIVERS:

INA §212(d)(3) allows a waiver of INA §212(a)(3)(B) terrorist exclusion ground, in the Attorney General’s (now DHS’s) discretion and upon the recommendation of a consular officer.  But this waiver is ONLY FOR NONIMMIGRANTS.

WHY WOULD WE ALLOW THIS NONIMMIGRANT WAIVER FOR PERSONS INVOLVED IN TERRORIST ACTS TO BE PERMITTED TEMPORARY ADMISSION TO THE U.S.???

(NOTE: USA PATRIOT Act did not eliminate the INA §212(d)(3) waiver even though it made extensive changes to the terrorism grounds).

PROBLEM TWO:


Can you block X’s admission who wishes to conduct fund raising for an upcoming


election in France?  Should you block X’s admission to the US?  If so, what grounds


might apply, and what would you have to establish to invoke them?

ANSWER TWO:

There is nothing in this problem to support a finding of classifying X as a terrorist.  The State Department will likely have to use the foreign policy ground, INA §212(a)(3)(C) in this instance to block X’s admission.  The Secretary of State or his /her delegate must make a finding that there will be “potentially serious foreign policy consequences” if X were admitted to the U.S. 

However, Clause (ii) of INA §212(a)(3)(C) may apply if, as seems likely, this question is coming up in “the period immediately preceding an election” for an office that X is seeking.  If that clause applies, he cannot be excluded or subjected to restrictions “solely because of the alien’s past, current, or expected beliefs, statements, or associations” if such would be lawful within the United States.  Surely speaking and fundraising in connection with an election campaign would be lawful in the United States.

KEY FOR STATE DEPARTMENT TO EXCLUDE:

Make a finding that the feared foreign policy impact is sufficient separate from the speech or beliefs or associations to get around INA §212(a)(3)(C)(ii).

PROBLEM THREE:


You are the consular officer.  What should you do about Y’s request for a student visa

pursuant to INA §101(a)(15)(F)?  If you are uncertain about whether he is a risk, should you approve or disapprove the visa?  Is Y inadmissible?  If so, on what ground or grounds?  Are there other steps that you or the State Department must pursue before applying the ground?
ANSWER THREE:

Y can be deemed inadmissible pursuant to INA §212(a)(3)(B)(i)(II) based on a “reasonable ground to believe” that Y is engaged in or will be engaged in “any terrorist activity”.

Y can also be deemed inadmissible pursuant to INA §212(a)(3)(A)(ii) based on a “reasonable ground to believe” that Y is coming to engage in “any other unlawful activity.”

(NOTE:   INA §212(a)(3)(A)(ii) is a ground that is rarely applied.)

“Terrorist activity” is defined in §212(a)(3)(B)(iii) (i.e., more specifically, §212(a)(3)(B)(iii) (V)(b).)

If Y has helped plan prior bombings or even solicited funds or members or material support for such activity or for a terrorist organization (i.e., §212(a)(3)(B)(iv)), then he falls within the ban.  He could also fall within the bar for a person who “has engaged in a terrorist activity,” (i.e., §212(a)(3)(B)(i)(I))

NOTE: Y may also be barred admission pursuant to INA §212(a)(3)(B)(i)(IV) or §212(a)(3)(B)(i)(V) if the clandestine group or the front organization is a designated “foreign terrorist organization as defined under §212(a)(3)(B)(vi)(I) in cross reference to INA §219 or  §212(a)(3)(B)(vi)(II) or §212(a)(3)(B)(vi)(III).

QUESTION:  Is the information available to the consul sufficient to justify visa denial?

(After September 11th, many consul officers may opt for visa denial which, under INA §221(g), allows consular issuances of a visa to be denied pursuant to a “REASON TO BELIEVE” standard. 

QUESTION FOUR:

Z, a lawful permanent resident, was sending donations to RLL and subsequently ceased when he read that the RLL had become involved in the violent struggle.  Now he is deeply worried that these gifts may make him deportable from the United States.  What is his risk?  What grounds might apply to him?

ANSWER FOUR:

Z’s contributions could possibly make him deportable for material support to a terrorist organization pursuant to INA §237(a)(4)(B).

You, as the attorney, must see whether RLL was designated under INA §212(a)(3)(B)(vi)(II).  Even if Z did not know of the designation, DHS will argue that Z should have known of the designation because they are published in the Federal Register.  The focus should be placed on Z’s mens rea.

(Note: compare: INA §212(a)(3)(B) which calls for inadmissibility who “engage in” terrorist activity for mere representatives or members of organizations or those who use a position of prominence to endorse or espouse terrorist activity or spouses and children of persons in these categories.  Although these categories of persons are INADMISSIBLE, once these individuals are admitted, they cannot be deported solely for falling into one of these categories.)
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 SEQ CHAPTER \h \r 1SECRET EVIDENCE AND PUBLIC ACCESS

(Class Reading:  Pgs. 1267-1298)

THREE MAIN POINTS OF INTEREST:

POINT ONE:

The govt’s case-in-chief for removal based on deportability (i.e., to prove that an LPR is deportable on one of the national security grounds) cannot include the use of undisclosed evidence involving national security information (i.e., the use of secret evidence) to support the argument for removability.

POINT TWO:
Pursuant to INA §240(b)(4)(B), national security information (i.e., secret evidence) offered by the gov’t to oppose a noncitizens admission or application for discretionary relief (i.e., such as an application for cancellation of removal) is exempt from having to be disclosed to the noncitizen.  Therefore, the usual rights to present evidence and to cross examine gov’t evidence or witnesses does not apply to the use of national security information (i.e., secret evidence) when the secret evidence is used to oppose a noncitizens request for admission to the United States or to oppose a noncitizens application for relief from removal.  

NOTE:  It is during the issue of RELIEF FROM REMOVAL that INA §240(b)(4)(B) will apply to the noncitizens access to classified evidence (i.e., national security information) because RELIEF FROM REMOVAL comes after the gov’t has established its case-in-chief.

RELEVANCE:  It is easier for the gov’t to use other available grounds for removal (i.e., deportability based on issues of past criminal convictions, etc.) to deport an alien rather than to remove an alien on grounds of terrorism/national security interest.

POINT THREE:

INA § 235(c):  SPECIAL REMOVAL PROCEDURES

INA §235(c) permits the AG to order removal of an arriving alien on most of the national security inadmissibility grounds without providing the alien with the right of a hearing before an immigration judge if the AG has acted on the basis of “confidential information,” the disclosure of which “would be prejudicial to the public interest, safety, or security.”  

Ex. Avila v. Rivkind, 724 F.Supp. 945 (S.D. Fla. 1989) sustaining summary exclusion of Orlando Bosch, who had often been involved in violent anti-Castro activity; see also, El-Werfalli v. Smith, 547 F.Supp. 152 (S.D.N.Y. 1982) sustaining summary exclusion based on confidential information of Libyan student coming to attend classes in aircraft training, under ground making excludable aliens believed likely to “engage in activities which would be prejudicial to the public interest, or endanger the welfare, safety, or security of the United States).  But see, Rafeedie v. INS, 880 F.2d 506 (D.C.Cir. 1989), on remand, 795 F.Supp. 13, 18-20 (D.D.C. 1992) which held that a returning LPR is entitled to more procedural due process than INA § 235(c) provides.

ISSUE:  Is INA§240(b)(4)(B) constitutional?

KIARELDEEN v. RENO, 71 F.Supp.2d 402 (USDC, DNJ)(1999)
FACTS:
Hany Mahmoud Kiareldeen was detained by INS pending the resolution of his removal proceedings since March 1998.  He is a Palestinian who resided continuously in the U.S. since 1990.  He entered from Israel on a student visa.  He got married and had a daughter.  That marriage ended in divorce.  He then married a USC in 1997 that resulted in a petition for adjustment of status filed on his behalf for conditional LPR status.

March 1998, INS and FBI agents arrested Mr. Kiareldeen charging him with deportability for overstaying his student visa after he completed his studies in the U.S.

In opposition to the claims for relief, INS counsel presented classified evidence ex parte and in camera to the Immigration Judge demonstrating that petitioner was a suspected member of a terrorist organization and a threat to the national security.

ISSUE:  Secret evidence passes constitutional muster?

Court looks to the following cases for guidance on this issue:

Rafeedie v. INS, 688 F.Supp. 729 (DDC 1998):

- Liberty interest in remaining in the US protected by the5th Amend’t Due Process Clause

American-Arab Anti Discrimination Committee v. Reno, 70 F.3d 1045 (9th Cir. 1995)

- Gov’t reliance on secret evidence is a due process violation – permanent injunction against use of the info.

Matthews v. Eldridge, 424 U.S. 319 (1976) TEST OF CONSTITUTIONALITY:
 - Ct weighs the following factors:

· private interest affected

· petitioner’s private interest in physical liberty from community and family

· risk of erroneous deprivation of the interest and value of additional or alternative procedural safeguards

· use of secret evidence creased one-sided process by which the  protections of our adversarial system are rendered impotent – he must prove the negative in the face of anonymous slurs of unseen and unsworn informers (ex wife)

· gov’t’s interest in utilizing the procedure

· the gov’t interest of national security is not so all-encompassing as to require that petitioner be denied virtually every fundamental feature of due process

· Also looked at the “IMMUTABLE PRINCIPLE” that gov’t’s evidence must be disclosed in adversary proceedings so that individuals have the opportunity to disprove the gov’t’s case against them

-Because secret procedures deprive individuals of their rights of confrontation and cross examination, there is an exceptionally high risk of erroneous deprivation

HELD:
Ct. recognized gov’t s legitimate interest in removing persons of threat to national security while protecting confidential sources but they failed to produce evidence showing that the individuals personally advocated terrorist activities

NOTE:
FBI closed its criminal investigation and did not intend to reopen its case unless new information was brought forward to show his involvement in terrorist activities
PUBLIC ACCESS: (Reading Pg. 1278)

After Sept.11 – DOJ sought to close off access to some removal proceedings 

DETROIT FREE PRESS V. ASHCROFT, 303 F.3d 681 US Ct of appeals (6th Cir. 2002)
ISSUE:  Whether 1st Amend’t confers a public right of access to deportation hearings.  If it does, than the gov’t must make a showing to overcome that right

FACTS:  

· Chief Immigration Judge Michael Creppy’s memo based on AG instruction (Creppy Directive) to close all special interest case hearings

· Haddad suspected as belonging to group funding terrorist activities

· Press, congressman and family denied in his hearings and bond hearings

· Newspaper Pl’s claimed injunctive and declaratory relief in their complaints based on APA/ INA and 1st and 5th Amend’t protections of Constitution

ANALYSIS:

· Court looks at Wong Wing/Shaughessy/Landon v. Plansecencia
· Persons rights change once they enter the U.S. even if illegally enter - afforded due process rights but recognizes deferential review to gov’t authority in terrorist situations
· vs. 

· APPLYING non-deferential review of non-substantive immigration law (Zadyvydas v. Davis) (pg. 1284) where plenary power subject to important constitutional limitations

· PROBLEM:  Creppy directive too broad and indiscriminative for the range of information being protected – NEED A CASE BY CASE ANALYSIS RATHER THAN BROAD DIRECTIVE  - (go to pg. 1285) TWO PRONG TEST


· suffer irreparable injury without injunction

· issuance of injunction would cause substantial harm to others

· public interest would be served by issuance of injunction

· RECOGNIZED PLENARY POWER = near-unrestrained ability to control the borders (Fiallo v. Bell)

· Done so since 19th Century –immigration laws banishing or deporting non-citizens based on race or beliefs (Wing Wong and Chae Chan Ping v. US and Chinese Exclusion Case)

· (pg. 1279)-Neither the Bill or Rights nor the judiciary can second guess gov’t choices
· HOWEVER:  

· CHECKS AND BALANCES OF GOV’T ACTIONS:

· “An informed public is the most potent of all restraints upon misgovernment – pg. 1279

· Gov’t seeking the power to secretly deport a class it if unilaterally calls them special interest cases.
· DEMOCRACIES DIE BEHIND CLOSED DOORS

· 1st Amend protects people’s right to know that their gov’t acts fairly lawfully and accurately in deportation proceedings

· Selective information is misinformation (pg. 1280)
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