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Constitutional Rights

City of Cleburn (US SC, 1985)(pg 1)

i) The SC rejects the ct of appeals’ holding that mental retardation is a quasi-suspect classification. The SC holds rational basis is the correct standard of review.
ii) This zoning ordinance doesn’t even pass the rational basis test, therefore since this doesn’t pass the test there is no need to examine the constitutional issue unless necessary. In this case it was not necessary and thus everything after the holding is dicta

Philadelphia Police and Fire association for handicapped children, inc. v.  city of Philadelphia (Ct of app, 3rd cir. 1989)(page 16)

i) This court holds that DC erred in holding the reduction in services violated the 14th amendment

ii) The court held that the actions of the commonwealth survive minimum scrutiny – the appropriate test here. 

(1) Thus the DC erred in determining that the cutbacks were not executed in a rational way to address a legitimate governmental interest.
Education
PARC (not in materials) and Mills (not in materials)

(1) These cases led to the Congress passing the IDEA(individuals with disabilities education act) every child is entitled to a FAPE (Free Appropriate Publi Education) which must be provided in the least restrictive environment possible.

In Re H (pg 28)

In re Downey (pg 30)

NYS Constitution – Article XI (pg 32)

i) §1 The legislature shall provide for the maintenance and support of a system of free common schools, wherein ALL the children of the state may be educated.

Statutory Rights – Education (IDEA)

Federal Statute [20 USC §1400 et seq.] (pg 33) and Regulations [34 CFR part 300](pg 207)
State Statute (pg 96) and Regulations (pg 363)

· FAPE = §602(9) of IDEA

· Free Appropriate Public Education means special education and related services, provided in accordance with the Child’s Individualized Education Plan (IEP)
· §612(a)(1)(A)- In general. A free appropriate public education is available to all children with disabilities residing in the State between the ages of 3 and 21, inclusive, including children with disabilities who have been suspended or expelled from school.
· (B) Limitation. The obligation to make a free appropriate public education available to all children with disabilities does not apply with respect to children—

· (i) aged 3 through 5 and 18 through 21 in a State to the extent that its application to those children would be inconsistent with State law or practice, or the order of any court, respecting the provision of public education to children in those age ranges; and
· (ii) aged 18 through 21 to the extent that State law does not require that special education and related services under this part [20 USCS §§ 1411 et seq.] be provided to children with disabilities who, in the educational placement prior to their incarceration in an adult correctional facility—

· (I) were not actually identified as being a child with a disability under section 602 [20 USCS § 1401]; or
· (II) did not have an individualized education program under this part [20 USCS §§ 1411 et seq.].

· IEP = §602(14)
· Means a WRITTEN statement for each child with a disability that is developed, reviewed, and revised in accordance with §614(d)

· Either a parent of a child , or a state educational agency, other state agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability. 
· Shall obtain informed consent of parent before conducting initial evaluation.

· If consent is not given, or if the parent fails to respond to requests for consent, then the LEA may pursue initial evaluation under §615

· Shall seek informed consent of parent before providing services

· If parental consent is not obtained the LEA shall not provide special education and related services to the child by utilizing the procedures described in §615.
· IEP must include:

· A statement of the child’s present levels of academic achievement; 
· statement of measurable annual goals; 
· Description of how the Child’s progress towards meeting those goals will be measured; 
· a statement of special education and related services and supplementary aids and services to be provided to the child; 
· an explanation of the extent, if any, to which the child will not participate with non-disabled children in the regular class and in the activities; 
· A statement of any individual appropriate accommodations that are necessary to measure the academic achievement; 
· the projected date for the beginning of the services and modifications (including the frequency, duration, and location of those services). 
· IEP must be reviewed at least annually, unless the parent and LEA agree otherwise.
· The child must be reevaluated at least once every 3 years.
· Related Services = §602(26)
· (A) In general. The term "related services" means transportation, and such developmental, corrective, and other supportive services (including speech-language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized education program of the child, counseling services, including rehabilitation counseling, orientation and mobility services, and medical services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of disabling conditions in children.

· (B) Exception. The term does not include a medical device that is surgically implanted, or the replacement of such device.
· Child Find – All Children with Disabilities residing in the state…are identified, located, and evaluated and a practical method is developed and implemented to determine which children with disabilities are currently receiving needed special education and related services.
· Class notes relating to statutes:

· Statutes (start on pg 33) – in our materials are as it was up till July 2005 – Congress reauthorized it and there are proposed regulations, no final regulations yet.

· 1st part deals with congressional findings – helps the court to understand what Congress was thinking when it passed the act (Education for all handicapped children act

· Congress found the needs of children with disabilities were not receiving proper education and over ½ were excluded

· There was a problem with access to public education.  Access is really a discrimination term.

· Also a problem with maximum extent possible – the ACT doesn’t call for maximum potential. The issue was did Congress intend to maximize the student with a disabilities potential? Many states do now have statutes maximizing the students potential 

· Congress added the parental involvement and various other safe guards

· The first section covers definitions 

· Children with Disabilities – there are essentially 13 classifications (mental retardation, hearing impairment, etc. 

· These are defined under §300.7 of the regulations 

· The rule is generally that a parent can’t dictate methodology- the exception is Autism

· Whether you are covered under this statute is a two part test: 1) do you fit in one of these categories and 2) do you need special education 

· So the child must fit one of the 13 classifications and if they do they all so have to need special ed.

· The problem generally arises over FAPE pg 39 – very little guidance 

· The term IEP (pg 41)

· Individualized Family Service Plan – the Act covers ages 3-21 but there are early intervention services for children under 3

· Parent defined on page 43

· Child find – school districts are required to locate, evaluate and place children with disabilities that reside within their community – how? 

· Work with daycare and preschool, hospitals, public notices in the news paper to inform that school district (pg 223 of regs – also allegedly pg 46)

· Exceptions to FAPE (pg 222)

· Only a regular high school diploma ends entitlement – GED does not, IEP diploma does not – only regular high school diploma 

· Kids in private schools do not get an IEP but they get a federal services program

· IEP- once a child is suspected of being disabled the must be evaluated 

· Parents have to consent to evaluation – it must be informed consent, they have to be told what evaluations will be done and what is to be measured. 

· What if a parent refuses to be evaluated? The district can initiate a hearing to get the hearing officer to authorize the evaluation without the parent’s consent

· They have to do a physical, 

· Regulations start on pg 207 – 

Class notes 2/22/06

· Kids attending charter schools – are essentially public schools – two types

· Part of LEA or school district (in NY this is how they are)

· The public schools – not required to have a full continuum of services available 

· Money passes through the local school district and to the charter school but if the charter school doesn’t have the services they refer the student to the local school district

· A school district on their own 

· If they are their “own” school district then they are required to have the full continuum of services 

· IEP

· Once an initial evaluation is done the school district has a certain amount of time (60 calendar days to conduct the evaluation but 60 school days to complete the process.)
· At the IEP meeting there is a determination made – 1) does the student fit one of the classification (13) and 2) does the student qualify for students.  

· IEP must be reviewed annually – 

· And Reevaluation must be done every 3 years. 

· IEP team – pg 258 of regulations

· Parent, one regular education teacher, one special education teacher, rep of public agency, an individual who can interpret the results (a school psychologist), the parents expert, the parents’ advocate (ny requires), and the child 

· Allowed to have subcommittees on special education 

· Requirements of IEP:

· Look to PLEP – determine present level of education performance. 

· Focus on keeping students in mainstream education and an explanation of why the 

· IEP diploma 

· Students who can’t meet the regents diploma or the general diploma requirement can get the IEP diploma which means they met all the requirements of their IEP- this means nothing –can’t go to college with it 

· When a parent feels that the school district has failed to receive a FAPE then they can unilaterally place their child in private school and seek reimbursement from the district.  

· They must give notice at either the most recent IEP meeting or in writing 10 days before they place their child.

· Prior written notice by the public agency 

· Must be given before proposal to initiate a provision or placement, or refuses to initiate. (pg 279)

· If parent disagrees they have to provide a due process complaint then the district conducts a hearing (within 10 calendar days to clean up prior written notice or address issues in complaint and state position)  and a resolution session within 15 calendar days – only a lawyer if the parent brings a lawyer, if resolved there must be a legally binding document that sets forth the agreement, if no resolution then the district has additional 15 calendar days to resolve (so within 30 days of notice of DP complaint must be resolved) 

· If not completed within 30 days then an impartial hearing will be scheduled (supposed to be scheduled for within 45 calendar days. 

· If you are in a 2 tier state you have to exhaust the administrative process before you can go to court, 

· The burden in NY was always on the school district – but the SC decided that it is the petitioner who always carries the burden of proof but the burden of production is on the school district  (thus they have to go first – they have to put their case on first which means they don’t know what the other side is going to do – all you get is what they want to give you a head of time i.e., no discovery or depositions)

· If offer of settlement is made 10 days before the hearing and the parent rejects that offer and they go to the hearing and don’t get anything more than what was offered at settlement they don’t get attorney’s fees from that offer of settlement on. 

· In order for an attorney to get attorney’s fees for settlement it has to be order by the hearing officer 

· Parents have another route they can choose to go other than this hearing process 

· They can choose mediation – a mediator (not a lawyer), doesn’t make legal conclusions, tries to bring the parties together in agreement.

· No attorney’s fees for mediation, 

· If agreement is reached in mediation it is put in writing and becomes part of the IEP

· Discipline – students with disabilities are treated differently when it comes to discipline and suspension, etc.

· A student with a disability cannot be removed from school in an excess of 10 consecutive school days because it is considered a change of placement and only the IEP team can do it.  

· A removal for less than 10 consecutive school days, but a series of these that show a pattern is considered a change in placement

· So before they can discipline a student in this manner the IEP team will have to meet and determine if this is a manifestation of the disability and if it is then they can’t

· If it is not a manifestation of the disability then they can treat them like anyother student and can be removed in excess of 10 days

· If the parent challenges this they lock in the “stay put” provision which means the kid goes back to school until the hearing 
A. Appropriate 

· Rowley (US SC 1982) (pg 501)
i. School district was providing a sign language course for the teachers, there was a teletype machine for the parents in the principals office, and Amy had an FM receiver and the teacher a transmitter (hearing aid)

ii. The parents wanted the Amy to have a sign language interpreter in lieu of the services she was provided 

iii. This is a 1982 decision that addresses the 1978-79 school year – the reason that this was not dismissed b/c of mootness is that it is “capable of repetition and evading review.”  It takes longer then 1 school year for Judicial review. 

iv. The parents of Amy argue that Appropriate means potential maximizing but the court says (pg 511) holds that “The basic floor of opportunity provided by the Act consists of access to specialized instruction and related services which are individually designed to provide educational benefit to the handicapped child.”  

v. Pg 511 the court says “sufficient educational benefits” 

1. Thus the IEP must be reasonably calculated to receive sufficient educational benefit

2. In determining if sufficient educational benefit is being provided the court says that the grading and advancement system thus constitutes an important factor in determining educational benefit. 

a. However, this is not the determinative factor – it is just one factor.   

· Timothy W. v. Rochester New Hampshire school district  (pg 520) – no child can be excluded 
i. The district said Tim was so severely handicapped that he would receive no educational benefit 

ii. This court (of appeals) holds that the DC erred in holding for district 

1. The court basis its ruling on (1) the plain meaning of the statute- the act says all handicapped children; (2) legislative history; (3) appropriateness – he can respond to light, mother’s voice and other noises, parts his lips when he is spoon fed – his needs include…(4) definition of education- education for the handicapped under the act is to be broadly defined 

a. Why doesn’t Rowley control? b/c this case deals with being eligible to receive education (getting through the door) and Rowley covers the appropriateness of the education (assumes the child is eligible to receive the benefit)

b. It has been said that Timothy W establishes the “Zero Reject” policy that no child can be excluded from a free public education 
· Battle v. Pennsylvania (Ct of app. 3rd cir., 1980)  (pg 550) 
i. State of Pennsylvania refused to fund school beyond 180 days, Ps sued claiming this violated the requirement of a FAPE.

ii. The ct of appeals held that the states 180 day limit on education violated the individual standard 

iii. The court reasoned that the inflexibility of the State’s policy of refusing to provide education beyond 180 is incompatible with the Act’s emphasis on the individual.  The Act mandates consideration of the individual handicapped child.

1. ESY – extended school year (12 months) 

a. Regression / recoupment: needs to be shown that there is regression that is substantial b/c every child regresses somewhat over vacation 

· Andres (DC, 1982)(pg 541)

i. Class action suit brought by the Trainable mentally retarded children 

1. They needed functional education system with a community based component 

a. TMR children don’t learn from reading from the book but they will learn from being trained (they will recognize that Exit sign means exit and the difference b/t the men and women’s restrooms.)

i. They learn by doing, by going to the store and doing

· Gorski (ct of app. 4th cir. 1989)(pg 537)

i. Ps sought vocational training at the State’s expense.  The board agreed and suggested that P receive training after graduation and completion of the academic curriculum. Mistakenly believing the board agreed to pay for this training, P consented to IEP.  Upon finding out board did not intend to pay for training P withdrew son from graduating class and sought hearing. 

ii. The local hearing officer held for P, but the State officer reversed, finding that the IEP was designed to give him the educational benefit guaranteed by law and that he had successfully completed it and thus was eligible to graduate. P filed suit in DC, which held that valid consent had been obtained, the IEP was valid, P had properly graduated and his graduation terminated the board’s obligations under both the EAHCA and state law. 

iii. The ct of appeals affirmed the DC, holding that the IEP was reasonably calculated to enable the child to receive educational benefits, he passed all his courses and met all the goals of his IEP.  The District fulfilled its obligation b/c only obligated to provide education thru secondary education (high school).  

1. However, if a student is unable to receive a secondary education they are entitled to education till 21 years old. 
B. Related Services

· Tatro (US SC, 1984)(pg 565)

i. Amber needed CIC services (catheter), she had orthopedic and speech impairments

1. They sued under §504 and the Education of the Handicapped Act.

ii. This Court holds that this case poses two separate issues: 1) whether the Education of Handicapped Act requires petitioner to provide CIC services to amber, 2) whether §504 of the Rehabilitation Act creates such an obligation.

1. In order to determine whether CIC is a “related service” that petitioner is obligated to provide Amber the court must consider:

a. Whether CIC is a “supportive service required to assist a handicapped child to benefit from special education.” And

b. Whether CIC is excluded from this definition as a “medical service” serving purposes other than diagnosis or evaluation.

i. This court holds that the court of app was correct in holding that CIC is a “supportive service required to assist a handicapped child to benefit from special education.” 

1. Because without CIC Amber cannot attend school and thereby benefit from special education.

ii. This Court also agrees with the ct of app that provision of CIC is not a medical service which a school is required to provide only for purposes of diagnosis or evaluation.

2. The court says “we begin with the regulations of the DOE which are entitled to deference.  The regulations define related services for handicapped children to include “school health services.”

a. Which are defined in turn as “services provided by a qualified school nurse or other qualified person.”

b. “Medical services” are defined as “services provided by a licensed physician.”

3. Thus, the court adopted a sort of bright line test that -  if the service can be provided by a school nurse or other qualified person they are related services, however, if they must be provided by a licensed physician then they are medical services and do not qualify to related services.
· In the matter of Board of Education of Frontier Central School District (1983)(pg 574) reimbursement for related services 
i. P appeals for a determination of an impartial hearing officer directing that it pay the costs of alleged “related services” provided for a handicapped pupil, retroactive to 9/14/82, and that it continue to provide both educational and related services for the pupil.  This court holds that the appeal must be sustained in part.
ii. P is a12 year-old, with severe brain damage as a result of an auto accident.  P’s parent’s placed him in Lake Erie Institute of Rehabilitation (LEIR) a treatment facility in located in Pennsylvania, which is not a school and does not furnish elementary or secondary educational program or special educational services. 

iii. Parents are not seeking reimbursement for the cost of the facility, but rather the cost of related services (speech therapy, occupational therapy, and physical therapy.)

1. The holding is that the school district is must provide reimbursement for those related services which are considered educational and should have been provided by the District.

a. However,  a school district is not obligated to provide therapeutic services which are predominantly a part of the overall medical treatment of the patient, even though a tenuous connection may be established between such services and the student’s ability to learn. 

i. The statutes and regulations were intended only to ensure that a district provide incidental related services which are necessary as an adjunct to the education of the pupil in the least restrictive environment possible.

1. The district is entitled to consider the nature and specific services for which it is billed and to reject so much of such bills as do not involve the type of related services which should have been provided by it.
· Detsel (US ct of app, 2nd cir., 6/12/87)(pg 581)

i. Appeal from dismissal of compliant seeking to compel school dist to provide nursing services for handicapped child under the Ed for all handicapped children act.

ii. This Court affirms and holds that Melissa needs a full time person trained to monitor her…and that service must be provided by “at least a licensed practical nurse” and cannot be regularly provided by a regular school nurse who must care for other children. 

iii. In Tatro a layperson could be trained to perform the procedure on the girl but here you have to have at least and licensed practical nurse.  Therefore, Detsel appears to be distinguishing Tatro.  

1. However, Detsel also appears to be ignoring Tatro because they never cite it and the argument can be made that under Tatro this is a related service b/c there is no doctor involved.

2. Yet, Detsel is kind of irrelevant at this point b/c Cedar Rapids has since been decided.

· Cedar Rapids (US SC, 3/3/99)(pg 582)

i. The question presented in this case is whether the definition of related services in §1401(a)(17) requires a public school to district to provide a ventilator – dependant student with certain nursing services during school hours. 

1. The P’s mother wanted the school district to accept financial responsibility for health care services during the school day. 

ii. Court affirmed ruling in favor of the parents under the Tatro 2 part test: In order to determine whether CIC is a “related service” that petitioner is obligated to provide Amber the court must consider:

a. 1) whether CIC is a “supportive service required to assist a handicapped child to benefit from special education.” And
i. The court held this is obviously in favor of child.

2. Whether CIC is excluded from this definition as a “medical service” serving purposes other than diagnosis or evaluation.
a. The court followed Tatro’s Bright-line test: the service of a physician (other than for diagnostic and evaluation purposes) are subject to the medical services exclusion, but services that can be provided in the school setting by a nurse or qualified layperson are not.
C. Least Restrictive Environment (LRE) (pg 63)
· Roncker (ct of app. 6th cir. 1983) (pg 594) Minority Test – portability
i. Kid was TMR and the SD wanted to place him in a segregated environment, his parents disagreed and challenged in a Due Process hearing where the hearing officer ruled the SD had not satisfied its burden of proving that its proposed placement afforded the maximum appropriate contact with non-handicapped children.

ii. The SD appeals and the state BOE held that P could be placed in a separate school as long as he has some contact with non-handicapped children.

iii. Parents appealed to the DC and the court held in favor of the SD under the “abuse of discretion” standard of review. 

iv. This court found the DC erred in using the “abuse of discretion” standard and should have used the De Novo standard + give due weight to the state administrative standard. 

1. First inquiry (under Rowley) is whether the state has complied with the act’s procedural requirements.

2. Second inquiry is whether “the individualized educational program developed through the Act’s procedures [is] reasonably calculated to enable the child to receive educational benefits. 

a. In a case where the segregated facility is considered superior, the court should determine whether the services which make that placement superior could be feasibly provided in a non-segregated setting.  If they can the placement in the segregated school would be in appropriate under the Act.  (pg 597) 
· Daniel R (ct of app. 5th cir. 1989)(pg 601)

i. 6 year old boy, had Down’s syndrome, had been in a early childhood program for special education, his parent’s requested a new placement so that he would have more contact with nonhandicapped children.

ii. He was placed as his parents requested but there were problems – he did not participate without constant individual attention from the teacher, he failed to master any of the skills. 

iii. Committee decided on new placement which parents disagreed with.  They sought hearing. Hearing officer upheld the committee’s placement

iv. DC affirmed the hearing officer’s ruling 

v. This court lays out a two part test: 

1. First, we ask whether education in the regular classroom, with the use of supplemental aids and services, can be achieved satisfactorily for a given child

a. A variety of factors will inform each stage of inquiry and the factors used in this case do not constitute an exhaustive list of factors relevant to the mainstreaming issue. 

i. Such factors are, whether the state has taken steps to accommodate the child in regular education, and if its efforts are sufficient.

1. if the state has made no effort to take such accommodating steps, our inquiry ends, for the state is in violation of the Act’s express mandate to supplement and modify regular education.

a. State need not provide every conceivable supplementary aid or service to assist the child.  The act does not require regular education instructors to devote all or most of their time to one handicapped child, she will be acting as a special education teacher in regular education classroom.  This would be harmful to other students.

ii. Next, we examine whether the child will receive an educational benefit from regular education. 

1. This inquiry will focus on the student’s ability to grasp the essential elements of the regular educational curriculum.

iii. We also must examine the child’s overall educational experience in the mainstreamed environment, balancing the benefits of regular special education for each individual child.

1. Mainstreaming a child who will suffer from the experience would violate the Act’s mandate for a FAPE.

iv. Also, what effect the handicapped child’s presence has on the regular classroom environment and, thus, on the education that the other students are receiving. 

1. will the child be so disruptive that the eduction of other students is impaired and will he demand so much of the instructor’s time that she will ignore the needs of the other students.

b. Moreover, no single factor is dispositive in all cases.  (then move on to second step)

2. If it cannot and the school intends to provide special education or to remove the child from regular education, we ask (Second), whether the school has mainstreamed the child to the maximum extent appropriate. 

a.  The Act and its regulations require schools to offer a continuum of services. (see handout) Thus the school must take intermediate steps where appropriate, such as placing a child in regular education for some classes and special education for others. 

i. Ex: Resource Room, self contained class room, etc.
· Briggs (ct of app. 2nd cir. 1989)(pg 614)

i. P suffers from moderate to severe sonsorineural hearing loss in both ears and mild to moderate speech impairment.

ii. Parents wanted kid in program with interaction with non handicapped children and should be mainstreamed.

iii. The district’s program was far superior in teacher qualifications and equipment but was segregated. Parents placed child in private program that was less qualified but was inclusive (handicapped and non handicapped)

iv. The DC held for the parents and order reimbursement for private program

v. This court reverses and cites Rowley test (pg 616)

1. Rowley dealt with FAPE though and as the Daniel R court held the Rowley Standard is ill suited to deal with least restrictive environment. Thus, this decision is rarely followed when dealing with LRE. 
· Oberti (pg 626 and 635)(1992)
i. Dealing with LRE 

1. The dispute is “what is the least restrictive environment appropriate?” 

ii. The school district has the burden of justifying the placement (pg 629)

iii. Why?  B/c the court is using the Daniel R.R. test – 2 Prongs:

1. Daniel R.R. prong 1) whether the can be educated satisfactorily in a regular classroom with supplementary aids and services, the court should consider several factors. 

a. First, the court should look at the steeps that the school has taken to try to include the child in the regular classroom. 

b. Second, is the comparison b/t the educational benefits the child will receive in the regular classroom and the benefits the child will receive in the segregated, special education classroom.  

c. A third factor the court should consider is the possible negative effect the child’s inclusion may have on the education of the other children in the regular classroom. 

i. The court also holds that a determination that a child with disabilities might make greater academic progress in a segregated, special education class may not warrant excluding that child from a regular classroom environment.

1. This is essentially saying that education is more than academics 

a. where would you find if a child has social needs? In their IEP – do we have some social goals in their IEP. (look to the annual goals- annual goals need to be based upon measurable criteria, and needs)

2. FAPE ≠ Greater (think of Rowley)

2. Daniel R.R. prong 2) whether the school has included the child in school programs with non-disabled children to the maximum extent appropriate – thus even if a child with disabilities cannot be educated satisfactorily in a regular classroom that child must still be included in school programs with non-disabled students whenever possible. 

iv. The parent asked for the hearing in this case so under the new rule (see below) the parents will have the burden.  But in this case the School district still has the burden. 

D. Attorney’s Fees and More

· Reed (DC, 1989)(pg 648)

i. P requested her daughter be placed in a mainstream classroom and given speech therapy. District denied and P sought administrative hearing based on 2 claims: 1) that D failed to provide P with the least restrictive environment possible and 2) that D failed to provide speech therapy.

ii. P was represented by counsel at two hearings and the hearing officer found in her favor – that P be placed in a regular education classroom and that P receive speech therapy twice weekly for ½ hour sessions.

iii. D refused to pay attorney’s fees and P now seeks summary judgment on the issue.

iv. The EHA provides that disabled children are entitled to receive a FAPE  including special education and related services, which should occur in the least restrictive environment possible.

1. In 1986 Congress amended the Act to authorize an award of attorney’s fees and costs to a parent or guardian of a handicapped child who prevails in any action or proceeding brought under the Act. 

a. The relevant language provides that “the court, in its discretion, may award reasonable attorney’s fees as part of the costs.”  Additionally, the Act states, “fees awarded under this subsection shall be based on the rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished.”

b. D argues that the P did not fully prevail and that there are special circumstances (the financial situation of the district) that justify not awarding attorneys’ fees to the P. 

c. Under Abu-Sahyun the Ninth Circuit stated, that determination of whether “special circumstances” exist hinges on two factors 1) whether the Congressional purpose would be advanced by the award of attorneys’ fees and 2) the “balance of equities”

d. The D offers no proof of negative impact on the district and if their argument were successful they could use that argument anywhere. 

v. Therefore, the court orders the D to pay and grants the summary judgment motion.

vi. There was a mediation hearing and the hearing decision held for the parents. 
vii. To be a prevailing party you do not have to get the exact relief requested
viii. Attorney’s fees are covered in the statute on (pg 106d).  Under this section of the statute the COURT may award attorney’s fees – only the court may award attorney’s fee and that is why the hearing officer did not award the fees.
1. This is a fee shifting provision which allows the parents to receive attorney’s fees if they are the prevailing party.
2. If the parent prevails at a hearing then the court can initiate a suit in court for attorney’s fees only.
a. If there is a lawsuit over fees and the parent prevails in that law suit then the parent gets fees for that suit as well.
i. The new language of the statute says that a school district can get attorney’s fees against the attorney of a parent who files a complaint that is frivolous, unreasonable, or without foundation, or against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, unreasonable, or without foundation. 
ii. The new language also says that attorney’s fees can be awarded to state or local agency against the parent’s attorney or the parent if the parents if the parent’s complaints was presented for any improper purpose, such as to harass, to cause an unnecessary delay, or needlessly increase the cost of litigation. 
iii. Additionally, the cost of attorney’s fees are based upon the prevailing rates within the community – the community is essentially the judicial district. No bonus or multiplier may be used in calculating the fees awarded under this subsection.
iv. New in the law is ( when a parent puts a complaint in that starts a 30 day resolution period. 

1. By the 15th day their must be a meeting, the SD attorney cannot attend unless the parent attorney attends. 

2. If no resolution within 30 days then their needs to be a due process hearing within 45 days

3. In the Jeff D case the defendant made a settlement offer, stating they would give the P what ever they want as long as they waive their rights to attorney’s fees. 

a. P signed the agreement and then the attorney sued claiming that it was a coerced settlement that the attorney felt ethically he should put the client’s interest before his. 

b. the SC said that there is no ethical agreement b/c the attorney has no obligation to get fees.

i. Professor’s firm has a retainer agreement that states the parents will not interfere with their right to get attorney’s fees
· Congressional Record (pg 651)

i. Provides for attorney’s fees 

E. Exhaustion

· Riley v. Ambach (pg 653)

i. P’s are a group of 18 learning disabled children; D took actions of: 1) defining as handicapped only those learning disabled children who exhibit a discrepancy of 50% or more between expected achievement, and 2) withdrawing a procedure allowing local committees on the handicapped (“COHs”) to assign learning disabled children to residential schools at state expense.

ii. DC held for P, that the D’s actions were inconsistent with the federal scheme regarding the education of handicapped children and enjoined those actions.

iii. This court believes the DC acted too hastily, and should have required that the Ps exhaust state administrative remedies before bringing suit in the federal court.  Accordingly, they reverse. 

1. The court says that they prefer a full concrete case coming to them in an area as vague as this 

2. Further the attack on the standard is premature until it has been applied in the classification or reclassification or a handicapped child

iv. The exceptions to exhaustion are: 1) if it would be futile, 2) delay, 3) predetermined and 4) inadequate. 
v. The standard the district defines as severe is 50% ( the person must exhibit 50% discrepancy to be considered 
vi. The court is saying we want a concrete case to show the 50% discrepancy standard is inadequate b/c there is a child with a severe discrepancy that doesn’t meet the 50% standard. Thus they have to go through the state procedure.
vii. Additionally, the state removed the option of residential placements from learning disabled children.  The P’s argue that this issue would be futile and that the commissioner predetermined the issue, but the court says that in a compelling case the Commissioner may change his mind. 
· Vander Malle v. Ambach (US ct of app. 1982)(pg 660) Inadequacy 
i. NY appeals from a preliminary injunction enjoining them to maintain Bruce a 20 year old at the institute of living and to pay the per diem charges to maintain Bruce. This court affirms.

ii. Parents were seeking injunctive relief and damages for, among other things, alleged violations of their and Bruce’s rights under the EHA

iii. Bruce’s local committee on the handicapped recommended Bruce’s placement at the institute in 1978… the parents just want Bruce to remain their till the issue has been determined.

iv. the state found for the family b/c even if they had exhausted the administrative process then the remedy would have been inadequate remedy b/c the parents just want him to remain there till they can find an alternative placement.
1. This also comes under the status quo exception
v. Bottom line is there are several ways of looking at this case: 1) an exception to exhaustion ( inadequate remedy of law, and predetermination b/c the state had looked at this particular child and already decided it.  2) as a stay put or status quo decision or 3) a preliminary injunction case (irreparable harm and likelihood of success on the merits)
· General rule is you must exhaust administrative remedies – exceptions: futility, inadequacy, delay, or predetermined
· Gebhardt v. Ambach (DC, 1982)(pg 663)

i. Class action brought by 22 visually impaired children who attended the school for the blind in Batavia, claiming that the school was across the board not meeting the needs of these children.

ii. A quasi settlement or stipulation was entered into by the state and the Ps agreeing that the state would review the entire school and the adequacy of it.

iii. D then decided to close the school for the summer 

iv. The court said that the Ps are raising systemic issues and the hearing process is designed for individual students- thus the allegations of systemic problems can’t be evaluated in that forum.

v. The court looked to Jose P v. Ambach as authority 

vi. The court used the fact that 5 of the named plaintiffs had requested and received hearings on their complaints regarding the defendant’s failure to provide adequate services.

vii. “The decisions demonstrate that, despite the hearing officer’s awareness of systemic shortfalls in the school’s evaluation process and in the provision of services and in the safeguarding of procedural rights, the relief granted in each case was limited to the specific case before him.“

1. The court holds that the administrative mechanism is inadequate and therefore exhaustion is not required.

2. This case would establish a standard that if there is a systemic issue then you don’t have to exhaust – basically systemic issues are not capable of exhaustion.
· Antkowiak v. Ambach  I-III. (DC, 1985) (pg 672)

i. P is the father of a 12 year old girl who has anorexia and various emotional problems.

ii. She was in the hospital for a year and when she was to be released her father applied to the school district for residential placement

1. The district committee on the handicapped (COH) determined Lara suffered from an educational handicap and prepared a phase I individualized educational program. 

2. Six applications to residential programs were made to residential programs in NY and all were rejected.

3. The SD recommended Lara go to Hedges – but the state education department stated there was a hold on admissions to that program

4. They suggested her father check out two other facilities but both determined they could not meet her needs.

5. They filed suit to have Strong Hospital enjoined from removing her

6. The SC decided the Burlington case in the interim – which states that until placement is made by the district and if the parent disagrees with the districts recommendation the parent(s) can unilaterally place their child and if they prevail they can get reimbursement 

7. Because she was being released from Strong her father unilaterally moved her to place her at Hedges.  

8. The D then argues that the P failed to exhaust state administrative remedies

9. The P now argues that it would be futile to exhaust because it is the state who is saying that they won’t allow the placement 

10. Judge Curtin relies upon Riley which said that in a compelling case the commissioner of education may change his mind.  And that in this case the state never made a formal decision thus give them the opportunity.

11. In a hearing situation the school district was the adverse party so b/c they weren’t in the law suit and they recommended Lara be placed in Hedges the two parties worked together and the hearing officer found in favor of the P and recommended that Lara be placed at Hedges (the district supported this too)

12. After this the parties went back to court and the D raised the issue of exhaustion again arguing that the P did not appeal to the next level and therefore did not exhaust – P argues that the decision was in their favor and therefore there is nothing to appeal. 

13. The Commissioner argues that there is a provision allowing him to appeal the decision 

14. The judge orders the appeal.

15.  However, under the legislative authority of the EHA the House version of the bill allowed the state to appeal but the final senate version did not.  Therefore the state can not appeal the decision of the hearing officer

iii. There are 5 decisions relating to this case – the main reason it is in here is that it covers several different issues we deal with.

1. This allows us to get behind the curtain to see what takes place in a law suit

F. Status Quo / Program vs. Placement
· Status Que / Stay put = then current educational placement 
· Sherry v. NYS education department (DC, 1979)(pg 702) this is the first stay put case that says suspension might constitute a change in placement.

i. P’s daughter is deaf, blind and suffers brain damage – she also was self abusive

ii. She was enrolled in the school for the Blind but had been hospitalized b/c of her self abusiveness 

iii. While she was in the hospital the school administrator wrote a letter to P and stated that b/c there was not sufficient staff to supervise P’s daughter she cannot return to school until there is sufficient staff.  If she returns she will be suspended indefinitely.  P argues that her daughters rights were violated  
iv. The Court holds that P’s motion for summary judgment…is granted insofar as the court declares that D’s failure to provide the procedural safeguards of the IDEA to P was unlawful and their indefinite suspension of P was an unlawful exclusion within the meaning of §504 of the Rehab act. 
· Concerned Parents & Citizens for the continuing education at Malcolm X (PS 79) v. NYC board of Ed. I. (DC, 1980)(pg 715)

i. The Manhattan School district closed PS 79 which was very innovative in terms of its special education program; the SD sent a letter home notifying parents that the building was closing.  Many parents did not receive the letter and some did not find out till the bus showed up. 

ii. The issue is whether this was a change of placement and therefore did the stay-put provision become effective. 

iii. The DC held that the transfer of students b/t facilities constitutes a change in placement – i.e., a significant alteration of the package of services.
· Concerned Parents & Citizens for the continuing education at Malcolm X (PS 79) v. NYC board of Ed. II. (US ct of app, 1980)

(1) The ct of appeals concluded that the term “educational Placement” refers only to the general educational program in which the handicapped child is placed and not to all the various adjustments in that program that the educational agency, in the traditional exercise of its discretion may determine to be necessary. 

(a) We do not believe on the record before us that the transfer of students from PS 79 constituted a change in placement sufficient to trigger prior notice and hearing provisions of §1415(b). 

(2) The courts rationale for this is that “such an interpretation of the act would virtually cripple the Board’s ability to implement even minor discretionary changes within the educational programs provided for its students; that the interpretation would also tend to discourage the Board from introducing new activities or programs or from accepting privately sponsored programs.

(3) Stay put seems to last through the administrative procedures, and through the first level of judicial review
(4) The Ct of appeals says the DC holding is that if you remove anyone of these programs (list a thru w) and that is a change of placement.  However, it seems more that the DC is saying it is the combination of these programs 

(5) Yet none of these programs were in anyone’s IEP therefore they need not be considered as part of the placement. 
(6) Change of location by itself is not a change of placement (placement is defined by the IEP) – so if you have a child at school 3 and you now place them at school 54 you can’t complain just because they are moved.
(a) Furthermore, a change of program (e.g., the educational methodology) is not necessarily a change of placement.  Ex: someone wants their child educated in this method versus that methodology. 
(b) Remember that under 1414(d)(1)(A)(ii)(I) no additional information is required to be in the IEP unless it is specifically listed in this section.

· Monahan v. Nebraska (pg 725)

i. Monahan was going to a private school (Madonna School) even though he was in the Omaha School District; Monahan could not attend Madonna school anymore b/c he was in a wheel chair. 

1. The Millard school district evaluates and recommends Monahan go to George Norris but Omaha says their own school district has a program that is appropriate 

2. The court holds that the “then current placement” under the stay-put provision is the George Norris school and the father was to pay

ii. The court states that “The then current placement is determined at the time at the time a complaint is submitted to the local school district, since such a complaint would be the beginning of an administrative proceeding provided by the act.”

1. The state has the obligation to provide a FAPE but this is an APE b/c the parent has to pay
iii. Plaintiff Rose was at Beveridge Junior High the district proposed a change to her placement – they wanted to move her to Nebraska’s school for the deaf. 

iv. The parents object and request a DP hearing.  In the interim they request she remain in Beveridge high school. 
v. Stay-put / status quo is an automatic preliminary injunction

· Gebhardt v. Ambach (US DC 1982)(pg 739)

(a) District wanted to do some renovations at the school for the Blind and they told the parents they were closing the school for the summer

(b) Parents objected and claimed it was a change in placement but the district argued that it was not a change in placement just a change in location

(c) Stay put is a big deal b/c it means that when parties are sitting around a table and deciding a student’s placement the party who has stay-put in their favor has the leverage. 
(d) Stay-put is the then current placement unless the parties otherwise agree.  
(i) Whenever the state level hearing is in the parent’s favor then that is a new stay put.
(ii) If the state prevails at the state level hearing then that doesn’t change the stay-put b/c that is not both parties agreeing.  However, if the parent prevails then the parties are agreeing and that is a new stay-put
· Zvi D. v. Ambach (ct of app, 2nd cir. 1982)(pg 747)

i. Remember under Rowley there were two components: 1. procedure and 2. substance 
ii. Over the last several years the concept of harmless error has been applied so that if there is a mistake procedurally (ex: only 4 days notice instead of 5 days but the parent still comes to the meeting) but it has no harmful effect then it is considered a harmless error. 
· Banta v. District of Columbia (DC, 1988)(pg 743)
i. Kid was at Ivymount and school said they were no longer available to P.  SD reevaluated IEP and determined P should be placed at Buchanan – a public school.

ii. The parents wanted P placed at the center school – a private school 

iii. Stay put is really an automatic preliminary injunction – that is if there is a dispute about the proposed change in the child’s IEP the child is to remain in the then current placement.

1. Aside – in order to get a preliminary injunction the P must show: 1) likelihood of success on the merits and 2) irreparable injury to the child (when ever your stay-put rights are violated you have irreparable harm. – you do not have exhaust when stay put is violated b/c you have already lost the stay put) 

a. 99% of the time you will not need to worry about a preliminary injunction b/c stay-put will be in effect.  However, when “the then current placement” is no longer available and there is a dispute over what the then current placement is the preliminary injunction.

iv. The court finds that the private (Center) school is similar to P’s prior placement and therefore the DCPS is obligated to place and fund P at the Center School during the pendency of all administrative and judicial proceedings.

v. Rather than saying private then so private now, you should look at the child’s IEP (the goals, the services, etc.) and then determine which of the private schools are appropriate. 
G. Discipline 

· Jackson v. Franklin School Board (ct of app. 5th cir. 1985)

i. Learning disabled student suspended for sexual misbehavior, hospitalized for evaluation and treatment, next school year student sought readmission to district which was denied until a new IEP could be developed.

ii. Student sued seeking preliminary injunction to prevent SB from denying him readmission

iii. At court ordered IEP conference, SB offered several educational alternatives, all of which were rejected b/c they did not involve public school placement. P sought due process hearing and in interim sought readmission to last, most recent IEP. SB denied request

iv. Student filed second preliminary injunction requiring readmission pursuant to EHA’s maintenance of placement provision ( DC denied concluding student would disrupt and pose a threat to himself and others.  Student appeals 

v. This Court affirms the DC’s holding on the grounds that schools have the discretion to alter a handicapped student’s placement when he endangers himself or others and threatens to disrupt a safe school environment despite maintenance of placement requirement of EHA.

vi. Under the EHA §1415(e)(3) the child is to remain in their then current educational placement pending the outcome – in other words the status quo must be maintained.

vii. “Although, the statute provides for maintaining a child in his most current educational placement, schools have discretion to alter a handicapped student’s placement when he endangers himself or others and threatens to disrupt a safe school environment.  This exception to the general rule was recognized in S-1 v. Turlington – “The local school board retains the authority to remove a handicapped child from a particular setting upon a proper finding that the child is endangering himself or others.

viii. 45 C.F.R. 300.513 – while the placement may not be changed, this does not preclude any agency from using its normal procedures for dealing with children who are endangering themselves or others.

ix. Affirmed

x. There is nothing in the statute that gives any exception- but the prior case history and the fact that school districts have discretion to alter the child’s placement if he is a danger to himself or others.
· Doe v. Kroger (DC, 1979)

i. Doe was suspended by principal for disciplinary reasons.  The principal recommended expulsion for the remainder of the year which was granted at his expulsion hearing.

ii. Doe is appealing his expulsion to the DC – the D argues the Doe failed to exhaust but court rules that since the available local and state administrative remedies were not designed for the claim brought by the plaintiff, the plaintiff acted properly in brining this action in this court without exhausting the available local and state administrative remedies.

iii. Whether a disruptive student may be expelled b/c of his disruptive behavior depends on the reason for the disruptive behavior.  If the reason is the handicap, the child cannot be expelled.  If the reason is not the handicap, the child can be expelled. 

1. For an appropriately placed handicapped child, expulsion is just as available as for any other child.  The distinction between a handicapped and non handicapped child that before the disruptive handicapped child can be expelled, it must be determined whether the handicap is the cause of the child’s propensity to disrupt. 
a. When a handicapped child is involved, expulsion must not be pursued until after it has been determined that the handicapped child has been appropriately placed.  ( in other words look to the IEP. 
iv. This court holds that the D violated the handicapped act when it expelled P without first determining, by handicapped act procedures, whether his propensity to disrupt was the result of his inappropriate placement. 

1. Furthermore, whether P is entitled to compensation depends on whether the school has caused him to loose any education.  

a. Whether the school has caused the P to loose any education depends on whether he would have been expelled even if the appropriate procedures had been followed.  

i. And whether he would have been expelled if the appropriate procedures had been followed depends on whether his propensity to disrupt was the result of his inappropriate placement.  

1. That is to be determined in a trial.

v. P’s motion for class certification is denied, and his motion for partial summary judgment is granted in part and denied in part. 

vi. The court in Jackson did not consider this – this is a different standard 
· S-1 v. Turlington (ct of app, 5th cir. 1981)(pg 760)
i. All Ps were expelled and are classified as retarded.  It is undisputed that Ps were accorded the procedural protections.  

ii. Except for S-1, they were not given, nor did they request hearings to determine the whether misconduct a manifestation of their handicap.

iii. Ps sought preliminary and permanent injunctive relief compelling state and local officials to provide them with the educational services and procedural rights required by the EHA, section 504, and their implementing regulations.

iv. The trial court found the expelled students were denied this right in violation of the EHA. 

1. No determination was ever made of the relationship between their handicaps and behavioral problems.

2. The court reasoned that an expulsion is a change in educational placement …only a trained and specialized group could make this decision.  

a. For these reasons the trial court concluded that the likelihood of success on the merits had been shown with respect to the expelled plaintiffs 

v. The court is saying in this case that causal relationship is one type of relationship and if the students misconduct bears a relationship to the student’s handicap.  In other words, this is a lesser threshold than previous cases.
vi. Furthermore, the court in this case says that although expulsion is proper under some circumstances – you cannot completely cease all educational services during expulsion. 
· Honig v. Doe (US SC, 1987)

i. SF school district trying to expel two emotionally disturbed children from school indefinitely for violent and disruptive conduct related to their disabilities

ii.  One of the P’s had handicaps that subjected him to ridicule, he could only tolerate some frustration before he exploded.  As a result he ended up choking one of the students, he was suspended and the district moved to expel him.

iii. The court acknowledges that the child has exploded in the past and regardless of his placement he is likely to explode again.
iv. However, the students win here b/c the court says there is no exception in the law to expel or kick out students for any amount of time
v. The court says though that the school district and parents can mutually agree to change the child’s placement; they have in school options (i.e., study carrels, timeouts, detention, or the restriction of privileges, etc).  More drastically the SD can suspend him or her up to 10 school days b/c the DE regulations hold that suspension for up to 10 days is not a change in placement.  Also the SD can go to court for assistance at which time they would need to get a preliminary injunction to prohibit the student from coming back.

vi. The issue is framed in this case as applying to students with handicaps that are related to their disabilities

vii. P was unable to control his behavior in this case, but what if he was able to control his behavior what is the standard? The court gives us no indication. 

1. What this case tells us is there is this 10 day limit but we don’t know when it applies

a. Untill we get to the reauthorization of this act in the mid 90s

2. With the 10 day rule NY law says a principal can suspend a child (disabled or not) for up to 5 days – if the principal wants to suspend a child for more then 5 days they need to hold a superintendents hearing, and there needs to be a finding of guilt.

· In 1997 the IDEA was reauthorized it was supposed to be reauthorized in 1994 but it took 3 years to get through Congress.  The big issue was discipline.

i. Who has authority to change IEP team – and even they don’t have full authority b/c if the parents disagree there is the stay put provision.

1. In 1997 there is finally for the first time specific provisions relating to how you discipline students and what they are. 

2. Discipline is covered under (k) pg 106f

· Change of placement, 10 school day, 10 consecutive school days 

i. Non manifestation then you can treat the child the same as the non disabled child 

ii. When you discipline a child with no manifestation beyond 10 days you still have to provide FAPE, so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child’s IEP; and receive, as appropriate, a functional behavioral assessment, behavioral intervention services and modifications, that are designed to address the behavior violation so that it does not recur. 

1. Except as provided…within 10 school days of any decision to change the placement of the child with a disability...shall be reviewed…to determine I) if the conduct in question was caused by or had a direct and substantial relationship to the child’s disability; or II) if the conduct in question was the direct result of the local educational agency’s failure to implement the IEP.

iii. Aside §612 = 20 USC §1412
H. Federal Incorporation of State Standards

· David D. v. Dartmouth School Committee (US ct of app. 1st cir. 1985) (2nd book) (pg 898)

i. The SC in Rowley created the floor for educational opportunity – the state can’t give less rights than the floor, but the issue here is can they give more?
1. The question here is can a state provide more than the federal government?
a. Are the state provisions incorporated in the IDEA? 
i. The court says yes b/c the state when it accepted the money – the federal aid- they agreed to abide by the law.  
ii. More importantly the statute explicitly defined a free and appropriate public education as an education that “meets the standards of the State educational agency” and expressly authorized review of the question whether the education actually provided (or proposed) met those standards.
1. When we are dealing with the state standard that state standard becomes the federal law of that state.
ii. States can give more rights but the federal law sets the floor.  If states give more rights then the state law is incorporated in the federal law and essentially becomes the federal law – therefore whether you go to Federal or state court the same law will be applied.

1. What then are the differences or variables that would make you change one court over the other? 

a. You would assume in general that the federal court is going to be less politically motivated b/c of life time appointment where as state court judges are more political b/c they have to run for reelection.  

i. Therefore, politically unpopular decision you would probably got to federal and the opposite is probably true. 

b. The expediency is also a factor – since the federal courts have a higher volume of cases you would probably go to state courts because it would be quicker 

i. Under article 78 of NY civil practice rules you can get expedited hearing…

c. In Federal court the federal judges will be much more familiar with the law b/c it is a federal statute – thus familiarity with the law is important.

d. The federal rules of evidence are different than the state – the federal rules of evidence are more liberal in terms of hearsay, etc.  So if you want more liberal go to state, or more stringent go to federal court.

2. Regardless of where you go the same law will be applied 
· Geis v. Board of Ed of Parsippany – Troy Hills, Morris County (ct of app. 3rd cir. 1985)(pg 909)

i. This case is here to give us an example of another case that applied a higher standard.

ii. The state standard was how the child can BEST achieve educational success.

· In NY, you can find a bunch of things which are different, but it is only a higher standard if it gives more rights to the student.

I. Unilateral Placement / Balance of Power
· School Committee of Burlington v. Dept of Ed. of Mass. (1985)

· Court considers 2 questions: 

· Whether the potential relief available under §1415(e)(2) includes reimbursement to parents for private school tuition and related services, and 

· Whether §1415(e)(3) bars such reimbursement to parents who reject a proposed IEP and place a child in a private school without the consent of local school authorities.

· The Act grants reviewing authority to the courts.  The first question one which we granted certiorari requires us to decide whether this grant of authority includes the power to order school authorities to reimburse parents for their expenditures on private special education for a child if the court ultimately determines that such placement, rather than a proposed IEP, is proper under the Act.

· We conclude it does ( the statute directs the court to “grant such relief as it determines is appropriate.” 

· The ordinary meaning of these words confers broad discretion on the court.  The type of relief is not further specified except that it must be appropriate.  

· Absent any other reference the only possible interpretation is that relief is to be “appropriate” in light of the purpose of the act.  The purpose of the act is to provide handicapped children with a free appropriate public education which emphasizes special education and related services designed to meet their unique needs.

· The act contemplates this will take place in public schools but also provides for placement in private schools at public expense where this is not possible.

· In a case where the court determines that a private placement desired by the parents was proper under the Act and that an IEP calling for placement in a public school was inappropriate, it seems clear that beyond cavil that “appropriate” relief would include a prospective injunction directing school officials to develop and implement at public expense an IEP placing the child in a private school.

· The judicial review process is ponderous and a final judicial decision on the merits of an IEP will in most instances come a year or more after the school term covered by that IEP has passed.  

· the parents who disagree with the proposed IEP are faced with a choice: go along with the IEP to the detriment of their child if it turns out to be inappropriate or pay for what they consider to be the appropriate placement. 

· If this were the case, the child’s right to a FAPE and the parent’s right to participate in fully developing a proper IEP, and all of the procedural safeguards would be less than complete.

· Because Congress undoubtedly did not intend this result, we are confident that by empowering the court to grant appropriate relief Congress meant to include retroactive reimbursement to parents as an available remedy in the proper case.

· These are not “damages” ( reimbursement merely requires the town to belatedly pay expenses that it should have paid all along and would have borne in the first instance had it developed a proper IEP. 

· The Town argues that regardless, the parent’s unilaterally changed the child’s placement and therefore they wiaved any right they may have otherwise have had to reimbursement because they violated §1415(e)(3) “stay put” 

· The Ps did change the child’s placement after they rejected the IEP and had set the administrative hearing in motion and therefore, contravened the conditional command that “the child shall remain in the then current educational placement.

· The court holds that the statute calls for agreement by either the State or the local educational agency ( the BSEA’s decision in favor of the parents would seem to constitute agreement by the State to the change in placement.  Thus, from January 1980 the parents were no longer in violation of §1415(e)(3).  

· The Court does not agree that change in placement is a waiver b/c the provision says nothing about financial responsibility, wiaver, etc. or parental rights to reimbursement.

· Furthermore, the Act was intended to give handicapped children both an appropriate education and a free one; it should not be interpreted to defeat one or the other of those objectives. (In other words, if the school makes an inappropriate placement then the child should not have to suffer)
· We also note that it is in a section detailing procedural safe guards which are largely for the benefit of the parents and the child.

· We think that it operates in such a way that parents who unilaterally change their child’s placement without the consent of the state or local school officials, do so at their own financial risk.  

· Thus, if courts ultimately determine that the IEP proposed by the school officials was appropriate, the parents would be barred from obtaining any reimbursement for any interim period in which their child’s placement violated §1415(e)(3).

· The Ct of appeals is Affirmed.

· There are three different placements: 1) local education agency placement (both parties agree), 2) voluntary placement (parent places child in school and under federal law school district owes nothing) 3) Unilateral placement (parent places child in private school and then goes after the district for reimbursement)  

· This case holds that the parents can unilaterly change the child’s placement and get reimbursed but only if the 1) the parents show that the SD’s placement is inappropriate and 2) that the placement they chose is appropriate. 
· The court alludes to the third requirement: “We do think that the court was correct in concluding that "such relief as the court determines is appropriate," within the meaning of § 1415(e)(2), means that equitable considerations are relevant in fashioning relief.”
· In Re: Handicapped Child (1984)(pg 793)
· P appeals from a determination of hearing officer which upheld school districts recommendations as appropriate.

· P was in a private junior high and was to move on to high school.  SD refused to continue paying for tuition and recommended a placement at a public high school

· The court holds that the IEP must include information about the specific class the child is to go into ( “class profile” 
· This is  a higher standard for IEPs
· You can’t divulge the identity of any particular child but you can number the children – i.e., there are 12 kids in the class, child 1 has an IQ of 60, child 2 is at a 4th grade reading level, etc.
· A board of education bears the burden of proving the appropriateness of a placement recommendation.  Because of the serious deficiencies in the Phase I IEP, the court finds that the respondent has failed to sustain its burden.

· Phase I must be sufficiently specific in describing the recommended program to permit the parent to make an informed choice as to whether to consent to the placement.

· The most current phase I IEP is not specific, and is not individualized enough.

· Secondly the SD contends that the parent unilaterally placed the child but this is not true.  Under the status quo provision the child shall remain in their then current placement but in this case the child’s then current placement was the private school.  

· A change in site does not necessarily constitute a change in program.  The child’s attendance at St Johns prep high school is a continuation of the at the high school level of the same special education program she attended at the junior high school.

· Accordingly, D is required to continue to bear the expense of such placement in the program operated by the Diocese until such time as it may recommend another placement which it deems to be appropriate for the child, subject to petitioner’s opportunity to review that recommendation.
· Antkowiak (IV) 

· Part of the issue was that the facility was not in compliance with the state of NY regulations.  The facility was in Pennsylvania and under Pa. State law the child was able to sign themselves out at age 14.  Also there were seclusion rooms and it was not licensed by Pa.  

· The court held that all these issues had been resolved and therefore the placement was appropriate.

· The placement was appropriate because the D did not point to any appropriate alternative placement, either at an educational or residential facility ( therefore, the D has denied Lara a FAPE which she is entitled to.

· Antkowiak (V)

i. The court of appeals reversed the District court b/c Hedges was not approved by the state it did not meet the state standard and therefore was not appropriate.

1. “Under the EHA, neither the hearing officer nor the DC could order Lara’s placement in an unapproved school.”

2. The EHA “expressly incorporates state educational standards” and “the state has an obligation to insure that the school meets applicable state educational standards” when a private placement is made under the EHA.

3. The problem with this decision is that the court did not identify any FAPE they just “stiff-armed” the P by saying you can’t do it. 
· Florence County School District v. Carter (US SC, 1993) overruled Antkowiak
i. The case effectively reverses the Antkowiak decision – by holding that you do not base appropriateness on the state approval.  “a court may order reimbursement for parents who unilaterally withdraw their child from a public school that provides an inappropriate education under IDEA and put the child in a private school that provides an education is otherwise proper under the IDEA, but does not meet all of the §1401(a)(18’s) requirements.

ii. If the language in the statute were used to preclude a free appropriate public education then it would defeat the purpose of the statute

iii. Burlington says that if the parent unilaterally removes their child form an inappropriate placement then you have already taken the child’s placement out of the supervision of the school district. 

iv. Right to appropriate education is the basic principal and these nuances are not going to stand in the way.  

1. This decision just logically extends Burlington 

v. In this case the state’s approval of the educational placement is not a bar to reimbursement ( the only qualification is that the placement is appropriate.

1. The parents are entitled to reimbursement ONLY if the court concludes that the both (1) the public placement violated the IDEA, and (2) that the private school was proper under the act. 

2. Additionally, total reimbursement will not be appropriate is the court determines that the court determines that the cost of the private education was unreasonable.

· LEA ( K with the private school

· Voluntary placement (only duty is to apply a proportion of federal dollars to these students = (# of disabled children located in LEA / # of children located in district) * IEDA $  = money spent on these children.

i. They do not get a IEP, they only get a service plan.

ii. There is no hearing process

iii. They basically have no rights 

iv. However in NY there is a different standard known as dual enrollment (3602-c) where the child is enrolled in both the private and public district

1. So that a child would get the full 9 yards of IDEA except attorney’s fees if they request a hearing.

· Karl v. Geneseo School District (ct of app. 2nd cir. 1984)

i. 21 year old girl who was in a commercial food preparation course.  There was a dispute over staffing levels, Judge in DC found for P that 9 to 1 ratio was appropriate.

1. This court overruled DC court on three grounds.

a. DC did not make the required findings that Ms. Karl’s IEP was not reasonably calculated to enable her to receive educational benefits. 

i. This is under Rowley 

b. The DC did not defer to the state educational authorities – and this court believes that federal courts defer to the final decision of the state authorities, and that deference may not be eschewed merely because a decision is not unanimous or the reviewing authority disagrees with the hearing officer.

c. The DC focused solely upon the food preparation class, and this court believes that the federal judicial review under the Act must evaluate the IEP of the particular student as a whole rather than scrutinize the individual components in isolation. 

2. The weakness in P’s case is that the P didn’t present any evidence that her placement was inappropriate b/c she would not have received any educational benefit from the food service class – the evidence only established that she would benefit more from the smaller class. 

a. Thus, b/c the requirement is that she benefit from education doesn’t mean she have to benefit the most from an IEP.
· Romeo v. Ambach (DC 1985)

i. The P’s sought residential placement but the district resisted and offered a non residential placement modeled on the private school’s educational program 

ii. The IDEA does not require, where public education is appropriate, placement in a residential private school.
1. the court finds the IEP’s were reasonably calculated to provide educational benefit. 

J. Non-discriminatory Testing 
· Parents in Action on Special Education (PASE) v. Hannon (DC, 1980)(pg 843)
· PASE claimed the IQ tests used to identify the retarded students was racially biased toward blacks. 

· The court found that the Ps were unable to point out what was specifically biased.  Any questions the Ps were able to point out were so far along in the test that they black students weren’t even getting to them thus they were not inhibitors 

· This lawsuit challenged the test, but the evidence didn’t show that the test was biased and the possible reason for the disparity are because of socio economic factors.  

· However, this suit challenged the test

· “If there is a significant difference in the level of performance in the various sub-tests, this suggests a learning disability rather than mental retardation.”
· The court in this case held that the WISC, WISC-R, and Standford-Binet tests, when used in conjunction with statutorily mandated “other criteria” for determining an appropriate educational program for a child do not discriminate against black children.

· Larry P v. Riles (ct of app. 9th cir. 1986)(pg 878)
· The Defendant’s argument is that there is a socioeconomic impact on black children: i.e., because of black’s lower social economic status, they are at a greater risk for all kinds of diseases due to malnutrition and poor medical attention – also parental modeling, cycle of poverty, literacy, value of education, teen parents. 
· The court rejected this theory b/c although there is a disproportionate affect in EMR groupings but not in the TMR group.  

· This Court affirmed the DCs holding that the Ds had violated the provisions of all the rehabilitation act and the IDEA (1) by not insuring that the tests were validated for specific purpose for which they are used, and (2) by not using the variety of statutorily mandated evaluation tools.

· This Court also affirms the DC’s enjoining of the use of non-validated intelligence tests and requiring reevaluation of every current black EMR pupils, also requiring every school district that had a racial disproportionate in EMR classes to devise a three year remedial plan, and to bring the court’s attention any disparities that persist at the end of this period.

· Crawford v. Honig (ct of app. 9th cir., 1994)(pg 895)
i. P’s wanted to have IQ tests administered to them and they couldn’t based upon a 1986 extension of the Larry P injunction.  The court vacated and restate the original injunction.
K. Effect of First Amendment 

· Zobrest v. Catalina Foothills School District (SC, 1993)

· Deaf student attended public school until 9th grade when his parents for religious reasons moved P to religious school. 

· P had been supplied a sign language interpreter for classes all through out P’s schooling.  P requested an interpreter continue to be provided by district for classes at Roman Catholic school. 

· The District said no b/c it violated the establishment clause of the 1st amendment 

· The DC and the Ct of app. agreed with the district but the SC held that the district did owe an interpreter to the P and there was no violation of the establishment clause  b/c the benefit was being bestowed upon the student as an individual, neutrally without regard to public or private school ( the private school had no obligation to provide the interpreter so it was coming out ahead or receiving benefit from the government. Any benefit the private school may receive (i.e., student’s tuition) is only incidental. 

· The Court is only saying that the school district is not barred by the first amendment from providing an interpreter. Not that they ARE obligated to provide the interpreter.

· Agostini v. Felton (SC, 1997)

i. The Court is revisiting the issue of providing Title I (remedial) services to the sectarian schools at the private schools. 

ii. Under Aguilar v. Felton the SC held that the Establishment Clause of the 1st amendment barred the city of NY from sending public school teachers into parochial schools to provide remedial education.  The DC on remand, issued a permanent injunction reflecting this ruling. 

iii. The Petitioner’s in this case are seeking relief from that injunction. 

iv. The Petitioner’s file suit under Rule 60(b)(5), which the SC has said that it is appropriate to grant relief from an injuction or consent decree can show “a significant change either in factual conditions or in law.  

1. Further this Court has also held that “a court errs when it refuses to modify an injunction or consent decree in light of such changes.”

v. The Petitioner’s point to 3 changes but the court only finds the third cause persuasive that “Aguilar has in any event been undermined by subsequent Establishment Clause decisions.” 

L. Remedies / Compensatory Education

· Burr v. Ambach (ct of app. 2nd cir. 1988)

· P was a blind student who had attended a private school but that school closed. The commissioner placed him at the State institute but b/c the hearing process took so long the hearing officer granted the student 1 ½ years of compensatory education past his 21st birthday.  

· The rationale for this was that the P was denied a FAPE and therefore the court was able to grant “appropriate” relief under the statute. 

· Also the court reasons that a child should not be wholly deprived of education b/c his parents could not afford to pay for an appropriate education at a private school while waiting for the state or local agency to litigate the issue of a proper placement.  

· “we are confident that Congress did not intend the child’s entitlement to a free education to turn upon her parent’s ability to ‘front’ its costs.”

· Aside: must give prior notice of unilateral placement either by writing or notice at an IEP meeting ( either way it must be 10 days prior to the placement.

· Compensatory education is essentially the poor man’s Burlington – you don’t have money to fund it on the front so you get it tacked on to the end.

· Breen v. Teague (ct of app. 11th cir. 1988)

· 7 year old with severe head injury causing mental retardation, 

· The Court holds that “Compensatory education, like retroactive reimbursement, is necessary to preserve a handicapped child’s right to free education.  Without, it the child’s right would depend upon his / her parent’s ability to fund the education during the years of administrative proceedings and federal court litigation.” 

· “Also, providing a compensatory education should serve as a deterrent against states unnecessarily prolonging litigation in order to decrease their potential liability.” 

· The court says that under the EHA “the court is empowered to grant such relief as the court determines is appropriate.”

· Thus damages may be appropriate. Not in this case though b/c it would be impossible determine in this instance b/c P moved into the district and much of the damage seems to have taken place in his formative years.

· What would you have to show in order to receive compensatory education: Denial of FAPE, Possibly no other appropriate remedy, but the truth is we don’t really know.  
· Other possible remedies are: you don’t have to wait until after the child turns to 21, you can have a summer program to make up, or over breaks, also prolong the school day.
· In NY the court allows “additional services” which is essentially compensatory education i.e., after school programs, summer programs, etc.
· Campbell v. Talladega BOE (DC, 1981)

i. Severely retarded child denied FAPE given 2 years of compensatory education based on the IDEA which holds that the court is able to grant “such relief as the court determines is appropriate.”
· Miener v. Missouri (ct of app. 8th cir. 1982)

· The court in this case says that an award of tuition reimbursement would clearly be barred as an award of damages for past breach of legal duty under this test.  We review request for compensatory services as practically indistinguishable from a request for such reimbursement.  The expenditure of state monies to provide compensatory services would not, in other words, ensure “compliance in the future with a substantive federal question determination.”  

· Therefore, “we conclude that the 11th amendment bars the award of such compensatory relief as appellant has requested.”

· Miener v. Missouri II (ct of app. 8th cir. 1986)

· Burlington decision was decided by the SC in 1985, which said that tuition reimbursement is not damages because they are just paying what they should have been paying all along. 

· Therefore this court holds that the P is entitled to compensatory education

· Bennett v. DC BOE (DC, 1983)

· Timms v. Metropolitan SD of Wabash County (ct of app. 7th cir. 1983)

· The majority rule is that Compensatory education is available as a remedy.  However, we still don’t know what you have to show to be entitled to Compensatory ed. 

· On the issue of $ damages the majority rule is they are not available.  However, the minority rule is yes they are available but only if there was bad faith or reckless disregard. 

· Hearing officers cannot award $ damages, but just b/c you are seeking $ damages doesn’t mean you can go right to court.  You still have to exhaust state remedies and request damages in those proceeding.
Statutory Rights – Section 504 (29 USC 794) (pg 1058; 1060); ADA (pg 1147; 1197)
· §504 and the ADA are discrimination statutes.

· Pg 1060, 29 USC §794 is actually §504. 

· No otherwise qualified individual with a disability…shall, solely by reason of her disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination, under any program or activity receiving Federal financial assistance or under any program or activity conducted by any executive agency or by the united states postal service.

· Under §504 the term “individual with a disability” means, a person with 1) a mental or physical impairment, 2) that substantially limits, 3) a major life activity.  This is the main definition but there are others.

· The second is the term “individual with a disability” means, a person with a record of such impairment. But really this is saying if you have a record of (1) a mental or physical impairment, (2) that substantially limits, (3) a major life activity. 

· Example: a person in remission of cancer – they at one time had the disability and there is a record of that discrimination.

· The third is the term “individual with a disability” means, a person regarded as having such impairment.  But really this is saying if you are perceived as having (1) a mental or physical impairment, (2) that substantially limits, (3) a major life activity. 

· Ex: if a person has horribly scared in a car accident or fire and the person who interviews them is horrified by their appearance. 

· Under §504 (E) homosexuality or bisexuality do not constitute an “impairment”

· Under §504 (F) pedophiles, transvestites, etc., do not constitute an “individual with a disability” 

· Ex: a person who had cancer and was not hired would have to show that – 1) they were otherwise qualified; 2) they were not hired Solely due to disability; 
A. Standard

· Southeastern Community College v. Davis (US SC, 1979)

· Female sued a school for failure to admit her to based upon the fact that she was deaf.  She communicated through lip reading.

· DC held for the College, the Court of Appeals reversed 

· This Court reverses and reasoned that §504 does not compel educational institutions to disregard the disabilities of handicapped individuals or to make substantial modifications in their programs to allow disabled persons to participate. 

· It required only that an “otherwise qualified handicapped individual” not be excluded from participation in a federally funded program “solely by reason of his handicap,” indicating only that mere possession of a handicap is not a permissible ground for assuming an inability to function in a particular context.

· An otherwise qualified person is one who is able to meet all of a program’s requirements in spite of his handicap.

· We think it clear…that…the “other” qualification which a handicapped person may be required to meet as including necessary physical qualifications.

· The regulations provide for auxiliary aids – however, they need not be individualized aids, etc. (pg 1072)

· The court says that in the classroom the interpreter is not individualized b/c any deaf students in the room would be able to benefit.  However, in the clinical setting the interpreter would have to follow her around and make sure she understands everything – there will be many situations where she will not be able to read lips (i.e., where they are wearing surgical masks)

· The Court continues by reasoning that the school could allow her just to take academic courses if they choose, but “such a fundamental alteration in the nature of a program is far more than the “modification” the regulation requires. 

· The court does leave open the possibility of modification – “Thus, situations may arise where a refusal to modify an existing program might become unreasonable and discriminatory.” Pg 1073

· Camenisch v. University of Texas (Ct of App. 1980)
· Plaintiff, a deaf graduate student, brought suit against the University of Texas for failing to provide him a sign language interpreter. 

· The court reads Davis as saying that “§ 504 does not require a school to provide services to a handicapped individual for a program for which the individual’s handicap precludes him from ever realizing the principal benefits of the training;” this is not a correct interpretation. 

· The court held that exhaustion was not required because the administrative procedures contain no administrative enforcement mechanism to provide for the relief sought in the case. 

· So, under § 504, you can go straight to court, unlike the IDEA. 
· Alexander v. Choate (US SC, 1985)
· Tennessee proposed reducing the number of days of inpatient care covered by the Sate Medicaid program. Plaintiffs filed suit alleging this would have a disproportionate or disparate impact on the handicapped. 

· Under IDEA, cost is never a defense; however, under § 504, cost is one of the factors that can be considered. 

· The remand here did not occur because the Supreme Court granted cert. 

· The Court held that you do not need to show intentional discrimination under § 504 in order to have a cognizable claim because discrimination against the handicapped was perceived by Congress to be benign neglect and not the product of invidious animus, and that requiring only intentional discrimination would defeat the purpose of the act. 

· The Court said that the ultimate question here (§ 504 cases) is the extent that a grantee is required to make reasonable modifications/accommodations in its programs for the needs of the handicapped—this is really the heart of what this particular area of law is about, and what is usually litigated. Keep in mind: cost is a factor considered whether or not the accommodation is reasonable. An unreasonable modification is a modification that would fundamentally alter a program. 

· The Court did not find in favor of the plaintiff and held “that Medicaid Programs do not guarantee that each recipient will receive that level of health care precisely tailored to his or he particular needs.”

B. Recipient vs. Beneficiary 

· US Department of Transportation v. Paralyzed Verterans (PG 1117)(who is a recipient of federal financial assistance act; relevant only to § 504 and not the ADA)
· The Court held to be a recipient under § 504 you must have the ability to say no to federal financial assistance, and commercial airlines do not meet this requirement merely by there use of airports; they are beneficiaries and not recipients. 

C. Disability

· Glanz v. Vernick (pg 1117)
· Plaintiff had HIV and defendant doctor, upon learning this, refused to conduct elective ear surgery on the plaintiff. The plaintiff had to go elsewhere to get the surgery done and subsequently died.

· There is still a factual dispute over whether the plaintiff was “otherwise qualified,” and therefore they denied the defendants’ summary judgment motion, but granted in part as it related to the doctor defendant as to his personal liability. 

· The court held that “the evidentiary approach to § 504 cases [is that] the plaintiff must first make out a prima facie case that he was otherwise qualified, and only then does the burden shift to the defendant to show that plaintiff’s handicap made him unqualified. The plaintiff, however, must still be given the opportunity to prove pretext.”

ADA

There are three significant titles of this act – employment, public services, and public accommodations. 

Title I – Employment

ADA does not apply to employers with less than 15 employees. In N.Y. we have the Human Rights law, which applies to employers with 4 or more employees. 

A “qualified individual with a disability” means an individual with a disability, who, with or without reasonable accommodation, can perform the essential function of the employment position that such individual holds or desires . . . and if there is a written job description, this shall be evidence of the essential functions of the job.” 

· School Board of Nassau County v. Arline (US SC, 1986)

· P was a school teacher and was dismissed after her third relapse of Tuberculosis 

· The Court must first determine if (1) Arline qualifies under §504 
· The court holds that she does  

· To qualify you need to have 1) a physical or mental impairment that 2) substantially limits 3) a major life activity.

· In this case the court reasons that P was in the hospital in the past and therefore under §504 she has a record of such impairment and therefore the question of contagiousness alone is not addressed. 
· The court determines that P does qualify as handicapped under §504 but remands for a determination of whether P was “otherwise” qualified under the act. 

· The Second Step (first step in “otherwise-qualified inquiry”) is (2) To answer this question, in most cases, the DC will need to conduct individualized inquiry and make appropriate findings of fact. 

· In making these findings, courts normally should defer to the reasonable medical judgments of public health officials.

· The Third Step (second step in the “otherwise-qualified inquiry”) is to evaluate, in light of these medical findings, whether the employer could reasonably accommodate the employee under the established standards for the inquiry.
· Leckelt v. Board of Commissioners of Hospital District (DC, 1989)

· P is a registered nurse who was HIV positive, but he never informed his employer of his status.  His employer requested P have HIV test done due to the risk to the public but he would not give them the results. They terminated him as a result – also b/c he had 

· First, P must establish a prima facie case by showing that he is a handicapped person within the meaning of the ACT, that he is “otherwise qualified” for employment and the hospital apart from his handicap and that he was discharged from employment solely due to his disability. 
· To qualify as a disabled person under the ACT you need to have: 
· A. [1) a physical or mental impairment that 2) substantially limits 3) a major life activity.] 
· B. a record of such impairment, or 
· C. be regarded as having such impairment.

· An “otherwise qualified” person is one who is able to meet all of a program’s requirements in spite of his handicap.

· Second, once P establishes the Prima Facie case, the D must come forward with a nondiscriminatory reason for P’s discharge, OR D must show P was not “otherwise qualified.”

· Third, if D meets their burden then P has an opportunity to prove either the reason given by D is a pretext, OR that the reason given by D “encompassed unjustified consideration of the handicap itself.

· The court holds that D may have been disabled under the act but he never reveled his disability and the hospital did not regard him as disabled because they continuously asked him for his test results.  If they regarded him as disabled they would not have kept asking for his test results. 
· The court further holds that an otherwise qualified person in the employment context, is one who can perform the essential functions of the job in question in spite of his handicap. 

· Because P did not follow the infection control policies he was not otherwise qualified to perform the job.
· The court says that if you have a disability or may have a disability you can’t try to cloak yourself under 504 or the ADA unless you want to put yourself out there as being disabled.  You can’t expect the protections of these laws unless you are willing to say you are disabled.

· Bragdon v. Abbott (US SC, 1998)

· P went to dentist and after conducting oral exam determined she had a cavity. He would not fill it in the cavity unless in the hospital b/c she was HIV +

· This is covered under Title III of the ADA (Arline was under Title I of the ADA)

· They use the same definition of disability (also same as 504) To qualify you need to have A. 1) a physical or mental impairment that 2) substantially limits 3) a major life activity; B. A record of such impairment; C. Being regarded as having such impairment.
· The court holds that P qualifies as disabled under the ADA because she has HIV (a physical impairment which infects the Hemic and Lymphatic systems), which substantially interferes with Reproduction (a major life activity). 
· Sutton v. United Air Lines, Inc. (pg 1262)

· Two sisters who want to become commercial airline pilots. They have very poor uncorrected vision 20/200 and the requirements are 20/40 uncorrected.

· Issue: does mitigation count when you are looking at whether or not someone is disabled.

· The court holds that the determination of whether an individual is disabled in this instance should be made with reference to measures that mitigate the individual’s impairment, including in this instance, eye glasses and contacts.

· Three reasons: 

· Language – present tense – “substantially limits” not would substantially limit.

· Such individual – individual inquiry 

· 43 million with disabilities – if uncorrected there would be substantially more over 100 million with glasses.

· Murphy v. UPS (pg 1286)
· Mechanic for UPS fired b/c he had high blood pressure which violated the DOT requirements that a dirver should not have a clinical diagnosis of high blood pressure likely to interfere with ability to operate a vehicle safely.

· Issue: whether the ct of app. correctly considered P in his medicated state when it held that P’s impairment does not substantially limit one or more of his major life activities and whether it correctly determined that P is not regarded as disabled.

· The court holds that the ct of app. was correct 

· Rule: When you look at whether a person is disabled you must look at them in their mitigated state (under Sutton).

· Reasoning: when medicated P’s blood pressure does not substantially limit his ability to work as a mechanic- only a job that requires the mechanic to drive commercial vehicles.  P can still be a mechanic just not in this particular job.
· Albertsons, Inc. v. Kirkngburg (pg 1291)

· P was fired for not meeting the visual requirements of the DOT.  He has monocular vision (only one eye).  He was able to get a waiver from the DOT 

· Holding: affirmed – there is no principled basis for distinguishing between measures undertaken with artificial aids, like medications and devices, and measures undertaken, whether consciously of not, with the body’s own systems. Mitigation is mitigation. 

· Rule: that mitigating measures must be taken into account in judging whether an individual possesses a disability. 

· Reasoning:  the P’s other eye compensates for his bad eye.  His “brain has developed a subconscious mechanisms for coping with his visual impairment and thus his body compensates for his disability.  Therefore, his disability does not substantially limit a major life activity b/c his disability is mitigated by his brain’s compensation.

D. Interplay Between IDEA and 504
· Fairfield-Suisun v. United School district (1989)(pg 920)

· Refers to 34 CFR §104.

· The thirteen labels under IDEA do not specifically say ADHD is a disability but §504. 
· Martinez v. School Board of Hillsborough of Florida (1989)

· This was a student under IDEA(because of disability) who also was under 504 (because of discrimination)

· Regulations [34 CFR §104.31-104.38] (pg 915)

E. Miscellaneous 

· Board of Trustees of the University of Alabama v. Garrett (US SC, 2001)

· Nurse suing under title I of the ADA b/c she had breast cancer and when she came back she was made to give up her supervisor position.

· The court hold for the state under the 11th amendment – but explicitly states that they are not deciding remedies under title II.

· The court says that the 11th amendment extends so that non consenting states may not be sued by private individuals in federal court. 

· The court says that Congress can abrogate the state’s 11th amendment immunity when it both unequivocally intends to do so and when it acts pursuant to a valid grant of constitutional authority.

· In this case Congress did explicitly abrogate the state’s immunity under the ADA

· Congress did have a grant of valid constitutional authority under §5 of the 14th amendment but 

· However, §5 legislation reaching beyond the scope of §1’s actual guarantees must exhibit “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”

· under the 14th amendment the court is to use rational basis review of state action.

· Bottom line under this decision the court can only apply equitable relief under Title I of the ADA, and you can not sue for money damages under title I of the ADA
· Units of local government are not covered by the 11th amendment- school districts, local governments. 
· This does not cover title II
· The Federal Government can sue states for money damages
· However, as long as the state government receives federal assistance (i.e. funding- which is received by every single state government) the state government waives their immunity under §504 and they can be sued for money damages. Thus, just sue under 504 for discrimination – if you want money damages.
· Olmstead v. Zimring (US SC, 1999)

· Two retarded females (LC and EW), LC has schizophrenia and EW has a personality disorder. 

· The issue is whether they have any rights under the ADA to assert that they should not remain under restricted placement 

· One of the regulations for the ADA reads that “a public entity shall administer services, programs, and activities in the most integrated setting appropriate to the need s of qualified individuals with disabilities.” 

· This is like the “least restrictive environment” from the EHA.
· The women’s treating professionals determined that such a community placement was appropriate. 

· The DC held summary judgment for the Ps, the ct of app. affirmed but remanded for consideration of whether the additional expenditures necessary to treat the two women in community-based care would be unreasonable given the demands of the state’s mental health budget.   (Cost of two women / State’s budget)

· The court reasons that: “to maintain a range of facilities and to administer services with an even hand, the state must have more leeway than the courts below understood the fundamental-alteration defense to allow.  

· If for example, the state were to demonstrate that it had a comprehensive, effectively working plan for placing qualified persons with mental disabilities in less restrictive settings, and a waiting list that moved at a reasonable pace not controlled by the state’s endeavors to keep its institutions fully populated, the reasonable modifications standard would be met. 

· The SC says that under Title II of the ADA, States are required to provide community-based treatment for persons with mental disabilities when the state’s treatment professionals determine that such placement is appropriate, the affected persons do not oppose such treatment, and the placement can be reasonably accommodated, taking into account the resources available to the state and the needs of others with mental disabilities.

· Doe v. DC (DC, 1992)

· Arline set the standard for communicable diseases. 

· This is the case of firefighter with HIV who was offered a position but then told not to report b/c he informed them of his HIV status.

· There is an expert who testified that the risk of transmitting the HIV in this situation is like being hit by a meteor while walking down Constitutional avenue.

· This is a powerful weapon lawyers have – the analogy.
· The definition of “individual with handicaps” does, however, exclude from coverage an individual who has a currently contagious disease or infection and who, by reason of such disease or infection, would constitute a direct threat to the health or safety of other individuals or who by reason of the currently contagious disease or infection, is unable to perform the duties of the job.
· To establish a prima facie case, P must show that his HIV status does not pose a direct threat to others or prevent him from performing the requirements of a firefighter.  

· He must also show that in spite of his handicap, he is “otherwise qualified” for the position and was deprived of that position “solely” on the basis of his HIV positive status.
· The SC has held that “an otherwise qualified person is one who is able to meet all of a program’s requirements in spite of his handicap.”- Davis

· For purposes of this inquiry the court should consider: 

· The nature of the risk (how the disease is transmitted), 

· The duration of the risk (how long is the carrier infectious)

· The severity of the risk (what is the potential harm to third parties) and 

· The probabilities the disease will be transmitted and will cause varying degrees of harm. –Arline

· If the handicapped person is unable to perform all of the essential functions of the job, the court must consider the whether any “reasonable accommodation” by the employer would enable the handicapped person to perform those functions.
· Accommodation is not reasonable if it imposes “undue financial and administrative burdens” on the employer or if it requires a “fundamental alteration in the nature of the program.” –Southwestern Community College v. Davis
· Once P has established a prima facie case of discrimination the burden shifts to D to show P is not otherwise qualified for the job of a firefighter or that the denial of a firefighter position to P was doe a reason other than his handicap. -Arline
· If the D meets this burden of production, the ultimate burden of persuasion shifts back to P to prove that the reasons given by D were for rejecting him were “based on misconceptions or unfounded factual conclusions” or “encompass unjustified consideration of the handicap itself.” – Pushkin
· Remedies under 504:
· Backpay and other equitable relief are allowed under Title VI, so too are they permitted under the rehabilitation act (§504)- Doe v. Southwestern University 
· Compensatory damages are available under the act for intentional discrimination –Doe v. DC ($ to compensate for loss of professional opportunity, mental anqush, pain and suffering)
· It is well established that Injunctive and declaratory relief are available under the Rehabilitation Act §504. –Doe v. Southwestern University.
· Remedies under the ADA:
· The complaining party may recover Compensatory and punitive damages in a

· Doe v. Kohn, Nast & Graf (DC, 1994)

· D’s motion for summary judgment, ruled in favor of the P.

· Two claims: retaliation and discrimination 

· Discrimination – pretext – the P needs to show that the disability played a role in the D’s decision making process and that it had a determinative effect on the outcome of that process.  It is not necessary that the P prove the disability was the sole cause of the D’s decision (this is different from §504 which requires the disability to be the “sole” motivating factor.)
· Elements: P must show 1) that he is within the protected class; 2) that he was qualified for the job; and 3) that he was terminated.

· Retaliation –Mixed motive theory: in a mixed motive case if the P is successful in meeting his burden of persuasion, the burden shifts to the D, who avoid liability for damages only by establishing an affirmative defense.

· Elements are: 1) engaged in protected activity, 2) he was discharged contemporaniou with activity, and 3) a causal link existed between the protected activity and the loss of the job.

· This distinction is important b/c the burden shifts

· P also has a regarded as disabled claim – b/c he is not asking for accommodation, he is claiming he can do the job, and they are regarding him as having a disability.

· Coghlan v. HJ Heinz
· Employee who is diabetic – the employer says they are downsizing and thus he gets fired.

· The D made a motion to dismiss, but the court denies 

· The D controls his diabetes with insulin (therefore under Sutton he is not considered disabled). 

· However, his diabetes still affects his eating and sleeping – thus he still qualifies b/c eating and sleeping are major life activities and they need not be related to the employment.
· US v. Morvant 
· The ADA does not allow monetary under Title III unless the federal government is the party brining suit. 

· Also the federal government may properly seek monetary damages for initially unidentified persons aggrieved by acts pursuant to a discriminatory pattern or practice, in violation of the ADA.
· Howell v. Michelin Tire 

· The employee wants a permanent light duty position – but the rule is that the employer is not required under the ADA to create a light duty position, but if there is a vacant light duty position for which the employee is qualified, it would be a reasonable accommodation to reassign the employee to that position.

· A person is qualified for a vacant position if they can perform the “essential functions” of the position, with or without a reasonable accommodation, such as a restructuring, with regard to the position.

· Compensatory damages are almost always available, but the punitive damages are only available if there is an absence of “good faith”

· To have a discrimination claim the employer must be aware of the disability.  And if the employee needs some reasonable accommodation it helps if they ask for it, but it is not necessary.  The employer should ask the employee prior to discharge if they need a reasonable accommodation.  They should engage in an interactive dialogue with the employee if they are aware of the disability before terminating the employee.
· Pacourek v. Inland steel 

· Woman had a disability that caused her difficulty in becoming pregnant naturally.  Thus the major life activity that was substantially impaired was reproduction.  

· This was a problem because she was missing work for the fertility treatments 

· If you can show that you are disabled, you still have to show that you were discriminated upon b/c of the disability – the causal link.
· Scoles v. Mercy Health Corp.

· Scoles is an orthopedic surgeon with HIV.  This is similar to Bragdon v.Abott. 

· However, the risk factor is much greater b/c the doctor has more contact than the patient in Bragdon.  
· Cook v. Rohde Island 

· P is morbidly obese, she had worked at D twice previously, but was rejected when she tried to get rehired b/c of her obesity.  The D said that it would affect her ability to evacuate patients in an emergency and would cost more in missed days of work and related health care costs. 

· P is suing under a perceived as disabled, or regarded as disabled.

· This raises the question that if you are able to mitigate, are you required to? 

· The Sutton court used an individualized inquiry to look at that person as they are with the mitigation.  Therefore, the court in this case is required to do an individualized inquiry of this person as they are without the mitigation. 

· Major life activity in this case was the 

· A person must be unable to perform a class of jobs not just a single job.
· Baby K
· Parents want every treatment used to keep the baby alive. 

· The argument the hospital can make is that the child is not “otherwise qualified” 
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