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Preliminary comments:
-How do people shift the risk of loss from themselves to people who can afford it? 
-insurance only works if the company to which the claims are made is solvent, and able to pay the claims 
-we will discuss the necessity of ensuring the insurance company is around to pay the claims

-the regulatory scheme 

-the types of losses that people suffer

Course materials:

-Need books:

-Prof’s materials – maroon book and insurance laws for NY plus policy kit- CPC handbook for insurance (blue and white) (3 books + another mid-semester)
-Insurance is a contract between you and the insurance co. 

-Exam is 3 essays + short answers (3 ½ hours) 


-OPEN BOOK EXAM
-can bring in notes 
–outlines 
–and whatever else the university allows
-credit given for class participation

Historical information:

-shipping industry started insurance because the pirates were plundering shipments of goods

-Shippers decided that there had to be a way to protect themselves from losses- 2 ways

1) Minimize the risk- Build a better mouse trap - find a way to prevent the losses from occurring (ex: New Orleans – how could they have prevented the loss? Had a better levy, not keep their records in the basement, make buildings out of stronger materials, better evacuation plan, more generators, more places to go – i.e., shelters. 


2) Recognize the risk and potential loss- and that minimizing the risk doesn’t always work.  No matter how careful you are someone always gets hurt. 
-Business interruption insurance – millions of dollars paid out after 9/11- is just one type of insurance 
-shippers pooled resources to provide common protection – no company was selling a policy – there was a decision to pool resources to protect each other – they were shifting the risk of loss from themselves to a pool of larger people
-If a company is in the business of insurance then they are in subject to the regulatory power of NY
-why?  Because you want the companies to be there so the state regulates them

-if the insurance company is liquidated and goes out of business the state of NY stands behind all the claims of at least 1 million dollars so the state has an interest

-Insurance Policies can be broken down into two types – 
1) First Party Policies – get direct benefit from insurance company 
- (ex: life insurance – you die then the person you chose gets the money, Collision on your car – get in accident and the insurance co will pay you or a person you designate, Health insurance – go to the doctor and the bill will be covered, Property – there is a loss to your property then you will be covered, business interruption insurance, workers compensation, no fault insurance,)
2) Third Party Policies (liability insurance a.k.a. litigation insurance) – designed to protect the party from claims by third parties against the insured – Liability policies cover accidents not intentional torts.  (ex: automobile insurance - you run down a pedestrian – tort system: they have to prove that you did something wrong, that you did something negligent – if the pedestrian walked into your car and you didn’t do anything wrong under the tort system and will not be liable- in this case though you will incur the cost of litigation even though you did nothing wrong)  Malpractice insurance (professional errors and omissions) 


-here is your approach to unraveling insurance questions: 1st – you get the fact pattern – forget about insurance, put it out of your mind, when you deal with insurance problem understand the tort relationship (who, what, etc.).  2nd who might provide protection for the person against whom the claim is made?  3rd who might provide protection to the driver, owner, etc, 
-Many insurance policies define permission from the driver’s point of view – if the driver had a reasonable belief that they had permission then they “had permission”- remember the example with the kid and the Porsche in the bar and the woman who wants to drive. 

Unit 1 – what is insurance and what isn’t 
Unit 2 – interpreting insurance contracts – what rules apply, etc. 
Unit 3 – Liability insurance – 

Unit 4 - 
For next class start unit one – read 5 cases 
Class 2: 9/8/05

Unit I – Insurance Concepts and the Business of Insurance 

►What is insurance? See §1101 “an agreement where one party is obligated to confer benefit of pecuniary value upon another party, dependent upon the happening of a fortuitous event.

-Fortuitous event is an event that is beyond the control of one party – an unexpected event. 

-A warranty is different from that of an insurance policy- 

If the party is in the business of insurance then the party is subject to the regulation of the state.  The state regulates things such as policy premiums, policies in general (need the approval of the insurance superintendent), ensure the insurance co. is solvent. 

-In NY you can not buy a policy to cover punitive damages

-§1102 requires parties in the business of insurance to be licensed by the state 

-§1113 lists the kinds of insurance authorized

Liability $25/$50/$10
-In NY the minimum coverage a person has to have for liability protection is 10k per person for property damage in an accident, 50k for all the people you injure in an accident and 25k is the maximum for an individual 
David Danzeisen v. Continental Ins. Co. 
-the roof was sliding after a fire had occurred and the respondent had the roof repaired

-the court says that this event was not under the control of either party and therefore it is fortuitous and should be covered under the policy 
State of NY v. Blue Crest Plans, Inc. 

-if the co. is in the business of insurance then they are subject to the regulations of the state

-the court held that the Co. does everything an insurance co. does so that they resemble an HMO (health maintenance organization) and except for the exemption under section 44 HMOs are in the business of insurance and thus would be subject to state regulation. 

-Therefore, the co. is subject to state regulation

SEC v. National Securities, Inc. 
-the defendant is a merged co. 
The McCarran Act 

-The SC decided that insurance was subject to federal regulation which had been traditionally regulated by the states

-Congress passed the McCarran Act which returned the power of regulation to the states
-The federal government remains in power to regulate the insurance companies in areas that do not fall under the “business of insurance”

-

►Deferred Compensation: payment for work performed, to be paid in the future, or when some future event occurs.  An employee’s earnings that are taxed when received or distributed and not when earned, such as contributions to a qualified pension or profit-sharing plan. 
►Annuity: 1) an annual sum paid from a policy or gift.  2) short for a purchased annuity policy which will pay dividends to the owner regularly for years or for life.
►Underwriter: a company or person which/who underwrites an insurance policy, issue of corporate securities, business or project.
See also: underwrite.

►Underwrite: 1) to agree to pay an obligation which may arise from an insurance policy. 2) to guarantee purchase of all shares of stock or bonds being issued by a corporation, including an agreement to purchase by the underwriter if the public does not buy all the shares or bonds. 3) to guarantee by investment in a business or project.
See also: guarantee guarantor insurer underwriter
Union Labor Life Insurance Company (petitioner) v. Pireno / NYS chiropractic association (petitioner) (1982)

-Royal Drug identified 3 criteria relevant in determining whether a particular practice is part of the “business of insurance” exempted from the antitrust laws:
1st whether the practice has the effect of transferring or spreading a policyholder’s risk; 

2nd whether the practice is an integral part of the policy relationship between the insurer and the insured; and

3rd whether the practice is limited to the insurance industry

-what is insurance but the sharing or transfer of risk from one party to other parties

-when you have these three components of you have the “business of insurance” and the power to regulate is left to the states 

-if it is not the business of insurance then the federal government is allowed to regulate (i.e. the Sherman Anti –Trust Act.
Unit II – Interpreting Insurance Contracts: Judicial Regulations

-an insurance policy is a contract between the insurer and the insured

-sometimes the beneficiary isn’t even a party to the agreement (ex: you work for a place and they provide you with health insurance – you have nothing to do with negotiating the terms of the contract, it is a group policy.)

-Often the insurance industry limits the type of insurance that is available to you (ex: you want to buy coverage for assault – 

-the law in NY and every other state – if you cross into another state that has higher requirements then 25/50/10 – you are covered automatically- ex: you cross into Ontario, Canada- you have to have 200k in personal 

-(aside – the border between 2 states or nations separated by navigable waterways is the deepest point of the navigable waterway.)

-you try to determine the intent of the parties – or
-insurance is an adhesion contract (forced upon you)– if there is any ambiguity it has to be interpreted most strongly against the drafter (NY doesn’t follow this rule)

►the approach taken in NY works like this- give plain words their ordinary meanings – that a consumer or business person would give those words, not the meaning an insurance co would give those terms. 
-The legislature determined about 20 years ago that all insurance policies would be plain language policies

-you expect that people will examine their policies and understand them so long as the language is clear. But if it isn’t clear then the rule is contra preferendum (if the term is ambiguous then you construe it against the drafter and in favor of the person seeking benefits) if the drafter wanted to give a word a particular meaning then they should have done so.
-Ex: Love Canal: many policies exclude pollution – not covered unless it is sudden and accidental.  The issue came down to what the term “sudden” meant – most people define sudden as quick, but the courts interpreted it as unexpected.  Thus if it was “quick” there would have been fewer claims, as opposed to “unexpected” which meant more claims.
-ISO changed the policy language to “absolute pollution” exclusion. 
-The lesson is that words are to be given their ordinary meaning as the ordinary consumer would interpret them. 

Michaels v. City of Buffalo

-guy having heart attack and calls 911

-ambulance comes and puts him in but then won’t start 

-back up ambulance comes and takes him to the hospital but then he dies in route

-the P sues for negligence in maintenance of the ambulance 
-the defendant wants the insurance co to agree that this was an accident under the general meaning of the term “accident” and defend the suit and cover any judgment 

-the insurance co. wants this to not be an accident and therefore not covered
-the courts then have to determine what is an “accident” – the insured is suing the insurance co. to cover them
-the court of appeals talked about how the courts should interpret: “when interpreting the multifaceted term “accident” in an insurance policy, “we must construe the word ‘accident’ as would the ordinary [person] on the street or ordinary person when he or she purchases and pays for insurance, or in a case such as this one involving a policy issued to a business, by examining the “reasonable expectation and purpose of the ordinary business [person] when making an ordinary business contract.
-The term is not given a narrow, technical definition by the law.  It is construed, rather, in accordance with its understanding by the average [person]…who of course, relates, it to the factual context in which it is used.”
Gaunt v. Hancock Mut. Life Insurance 

-Gaunt applies for life insurance 
-the policy provided that it would go into effect at the completion of the medical exam

-Gaunt went and passed the exam, 

-the company hadn’t put its final approval on the policy and Gaunt was shot in the head, Gaunt dies in the mean time 

-the court says we will give this policy the meaning that the ordinary consumer would 

- the courts want to give policies an ordinary meaning, not the insurance company’s meaning 

Lavanant v. General Accident Insurance Company of America (1992)

-the insured owned an apartment building, some tenants are sitting inside the apartment building that was being renovated.
-the ceiling in the apartment collapsed 

-The tenants sued the landlord for negligent infliction of emotional distress – D turns the suit over to the insurance co. which says the policy only covers bodily injury and therefore they said no
-the landlord’s position was that the insurance for bodily injury covers emotional distress

-the landlord sues the insurance co claiming that he is entitled to a defense and indemnification

-Lavanant brings a declaratory judgment action, and seeks to have a court declare that the insurance co has an obligation to defend and indemnify him.

-the insurance co. claims that the term bodily injury does not cover emotional distress without physical contact.

-The court of appeals found the term bodily injury is ambiguous, this court rules for the P and therefore the insurance company must provide a defense to the P and indemnify him.

Loblaw v. Employers’ Liability (1982)
-in 1964 one of Plaintiff’s employee’s sustained a work related injury

-P was a self insurer for workers’ compensation claims up to 25k and had an excess insurance policy with defendant for claims above that figure

-this policy required the insurer be given prompt notice of claims which “in the opinion of the P might involve liability on the part of the insurer
-Supreme court at special term concluded that P had met its burden under the policy since it did provide proper notice as soon as it was of the opinion that its employee’s claims was going to exceed the insurer’s liability threshold.
-The appellate division of the SC concluded that the notification given in June 1972 was too late to comply with the requirements of the policy since, by May 1969, because they had already paid over 14k and employee was diagnosed as permanently disabled and had many years ahead of him

-The Court of appeals affirms the appellate divisions ruling that the lower courts ruling in favor of the employer should be reversed and summary judgment granted in insurer’s favor

-April of 1966 the employee was diagnosed with a permanent disability and therefore based upon his age of 55 and the 14k that had already be paid out the employer should have notified the insurer of the possibility that they would exceed 25k
Concurrence: 

-In most instances insurance policies are drawn unilaterally by their issuers, and therefore the agreement is to be construed strictly in favor of the insured and against the insurer.

-And that a contract’s residual doubts or ambiguities are to be resolved against the party who prepared it.

-the corollary then is that when the meaning of an insurance contract is plain and clear, not only are all parties including the insurer who supplied it, entitled to have it enforced according to its terms but this entitlement is not to be subverted by straining to find an ambiguity which otherwise might not be thought to exist.
-So if the only reasonable construction is one favorable to the insurer-drafter of the agreement, there should be no reluctance to follow it. 

-The broader aim is “a practical interpretation of the expressions of the parties so that there be a ‘realization of their reasonable expectations.”

-thus the word “possibility” imposed an obligation to give notice when Loblaw knew or, by an objective standard, reasonably should have known that excess coverage would be involved.

Unit III- Introduction to Liability Insurance 

§3420

Messersmith v. American Fidelity Co. (1921) p145
-The insurance company will not indemnify the owner of the car because they argue the policy doesn’t cover willful acts and giving the minor permission was willful

-the court says that the act of letting the minor drive is willful but based on this logic every act was willful

-“Injuries are accidental or the opposite, for the purpose of indemnity, according to the quality of the results rather than the quality of the causes.”

-The character of the liability is not to be determined by analyzing the constituent acts, which, in combination, make up the transaction, and viewing them distributively. 
-It is determined by the quality and purpose of the transaction as a whole.

-Cardozo is saying that we look at the transaction as a whole and not each individual movement, what did the actor intend by his conduct? 
Baldinger v. Consolidated Mutual Insurance (1961) p147

-a little boy pushed a little girl and she fell and broke her arm

-P’s lawyer claimed that the injury was an unintended consequence of an intentional act

-the insurance company said that the insurance policy does not cover intentional acts

-If the provisions of the policy are ambiguous, any ambiguity must be resolved against the defendant.
-The rule is well settled that the language used in an insurance contract must be given its ordinary meaning – the meaning which the average policy holder of ordinary intelligence, as well as the insurer, would attach to it. 

-If an exclusion of liability is intended which is not apparent from the language employed, it is the insurer’s responsibility to make such intention clearly known. 

· In the more recent cases the dissent’s view of intentional conduct is taking hold
· the intent of the actor becomes a very determinant factor of something that is intentional

· the challenge is to determine if the insured intended to cause the injury 

A. Insurer’s Responsibilities / Obligations

· Insurance policy has three obligations:

-Obligation to investigate;

-Obligation to defend; and 

-Obligation to indemnify

· The obligation to defend is in place regardless if the charge is groundless, false, or fraudulent
· The duty to defend is broader than the duty to indemnify 

· The verdict dictates the duty to indemnify- not the allegations in the complaint
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-If the term is ambiguous construe it against the party that drafted the contract as long as it wasn’t an arms length 

-If the terms are clear you apply them – do not look for ambiguity if one exists 

1. Duty to Defend 
a. Generally
Liability Insurance

-can get the statutes on line at NYS senate 

· Insurance designed to protect the insured from claims by third parties

· They have a duty to investigate, the duty to defend the defendant, to indemnify the insured 

· Procedure: (1) understand the tort relationship, (2) then ask is there coverage for this?

· When interpreting a statute- start from the beginning and read all the way to the end – 

· Step one is to read the contract – it has definitions, conditions, etc.

· C=[WI – WO] + CPC (this is the formula: C is coverage, WI is “what is in the policy” – what is provided in the coverage- ex: anyone who drives your car is covered), WO is “what is out”  - what is not covered – exclusions- ex: unless they don’t have a reasonable belief they have permission, CPC is Compliance with Policy Conditions – (1) notify the company immediately of an accident- why?  So they can investigate while fresh and so they can set aside resources for the suit.  (2) cooperate with insurer - why? They are defending you.  (3) give prompt notice of any suits against you- so they can prepare.
§3420
· The legislature has basic protections they want provided to citizens 

· For liability insurance the legislature has placed most of those protections in §3420 (used to be §167) 

· (a) pertains to liability insurance, and persons who are judgment creditors (persons who have obtained a judgment against you)- must be this good or better. 

· If the policies don’t contain provisions this good or better, they shall be deemed to have them by virtue of this statute. 

· There are some that you will never see in any NY policy but because of this statute they are deemed to be there.

· What kind of liability policies – all – auto, homeowners, business, professional malpractice, etc.

· Many insurance carriers don’t have the foggiest idea that this statute exists. (especially ones that do not have a strong presence in NY) 

· Many lawyers do not know this statute exists

· (1)  a person who is sued can go to bankruptcy court and discharge his debt from the suit but the insurer is not released from the debt and the must pay the claims that are covered by the policy. 
· (2) an injured party can not sue an insurance co. directly at the earliest stage because they have no standing as they are not in privity with the insurance co.  This is the “Direct Action” section of the statute, which allows an injured party to sue an insurer directly to get the proceeds of the judgment.  It provides the procedure for commencing a direct action.
· There must be a judgment against the insured in order for this statute to apply

· If there is no judgment then THIS SECTION DOES NOT APPLY. 

· You must serve the judgment upon the insured (or his attorney), and upon the insurer, and it must remain unsatisfied for 30+ days, then and only then you may maintain an action against the insurer.

· (3)  Notice- written notice given to the insured by the injured person or any other claimant will be deemed written notice to the insurer.  Thus, the condition of prompt notice by the insured is satisfied. 
· You need to create a paper trail so that you can prove you tried to give notice.  If you tried to give notice you are forgiven if you can’t get the information.

· (4) failure to give notice w/in proscribed time shall not invalidate any claim if it shall be shown that it was not reasonably possible to give notice but notice was given as soon as reasonably possible. 
Utica Mutual Insurance Company (appellant) v. Cherry (respondent) (1975)

-D was convicted of 1st degree manslaughter for killing a person while driving a truck
-D’s insurance co sought declaration that it was relieved of all duties and liabilities under policy covering truck, 

-special term granted the motion for summary judgment, holding that conviction of man1 is prima facie proof of a willful act- thus obviating the concept of accident as embodied in the policy.
-Appellate division reversed and awarded partial summary judgment to the insured, to the extent that insurer was not relieved of its duty to defend under the policy and was to be responsible for reasonable value of services of insured’s counsel 

-and that remaining claims were to await determination after conclusion of wrongful death action 

-the civil complaint contains cause grounded on negligence which is cover under the policy, and since facts have been alleged which bring death within coverage, the policy requires insurer to defend irrespective of insured’s ultimate liability because duty to defend extends to any action 
-“The insurer’s duty to defend ‘includes the defense of those actions in which alternative grounds are asserted, some within and others without the protection purchased,’ and extends to any action, however groundless, false or fraudulent, in which facts are alleged within the coverage afforded by this policy.” 
-Affirmed (for Cherry)

· The court reminds us that liability insurance is litigation insurance – and is important 
Colon v. Aetna (1985)

-Palmer oil gives Colon’s half brother a van to use only for company business, but he loans it to Colon to run a family errand

-He gets in an accident and kills two people 

-suit is then brought against all parties having to do with the vehicle (colon, the driver; bother, and palmer oil, § 388 of the vehicle and traffic law says that if you are the vehicle and someone is operating that vehicle with your knowledge or consent you are liable.)
-Colon requests Aetna (the insurance company for Palmer oil) to defend him, they say no because he did not have Palmer oil’s permission to drive the vehicle, so Aetna issues a proper disclaimer.
-They stipulate to liability, the issue goes to the jury on damages and permission- the jury is asked to consider evidence from witness that are very, very credible. 

-the verdict is against Colon – the jury determines he is not driving with permission and consent of Palmer Oil.  The verdict is for 8k and it is against Colon alone.  

-Colon passes the judgment to Aetna and they refuse to pay it stating again that he did not have permission to drive the vehicle.
-Colon sues Aetna -Driver sought to recover attorney’s fees for personal injury action because the vehicle’s insurer had contractual obligation to defend him
-SC granted driver’s motion for summary judgment 

-the SC appellate division affirmed, and insurer appealed 

-the SC held that insurer had duty to defend action in which complaint alleged that driver was operating vehicle with owner’s permission and the issue of permission had not been judicially resolved. 
-the court said the “duty to defend is broader than the duty to indemnify.” We apply a completely different standard to the duty to defend.

-It didn’t matter that in the end Colon didn’t have permission

-the complaint is what mattered to the court – if it alleged that Colon operated this vehicle with the knowledge and consent of Palmer Oil then they have to defend the owner and the driver – it was pleaded within the coverage of the policy then they have a duty to defend.
-the initial decision by Aetna was based only on its own investigation 
-the court looked at that and said that it was not the way to go, because there was too much potential for abuse on the part of insurance companies if they can rely solely on their own investigations to deny or limit coverage 

-the court said that there are other avenues that Aetna could have used to limit its liability 


-they could have sought a declaratory judgment - 
-Palmer oil is the name insured, and Colon is the omnibus insured – a driver that operates the vehicle with the knowledge and the permission of the owner, either actual or implied
-the court said that Palmer oil as the named insured has a strong interest in Colon having a good defense
-this case is important because it was the first time in NY where the concept of expanding the duty to defend to the four corners of the complaint didn’t only apply to the named insure but also to every body else who would become the insured under the omnibus clause.

-up until this time the court of appeals had not extended this concept to individuals who became insured under the policy through the omnibus clause 

-Dissent: Think of an example where you leave your keys on the kitchen counter and your roommate takes them and uses your car to run to the grocery store. He gets in an accident an argues that he must have had implied permission because if you hadn’t wanted him to take the car then you wouldn’t have left the keys out. 
-the logical extension of the majority’s reasoning in this case is to compel an insurance company to defend a thief 
-Aetna had to pay the attorney’s fees from the underlying case and not the declaratory judgment motion because the attorney’s fees were incurred before the jury determined that Colon didn’t have permission to operate the vehicle – 
-This is part of the risk taken when accepting an insurance premium in NY 
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· There are two ways to test an issue of coverage: 

· A declaratory judgment and 
· A direct action- if the judgment is not satisfied by the insured the injured can sue the insurer 

· Ex: if an insurer has a witness that the insured did something intentionally and thus is out of coverage they would either move for declaratory judgment or wait until the p files a direct action against them and then present their proof 

§3420 (d) –insurance companies make mistakes most often here
-If insurer is disclaiming liability or denying coverage or insurer must give written notice as soon as is reasonably possible to insured, and the injured person or any other claimant.

-they must give notice or their disclaimer is not valid

-by any other claimant they mean any other parties to the suit

-remember must give notice as soon as reasonably possible 

-as a general rule this section applies to the “what’s out” part: [C= (WI-WO) + CPC]

§3420 (e)
(e) The owner of a car is responsible for the negligence of a permissive user of the vehicle with one exception – vehicle leasers and car rental companies – are no longer liable under the federal government. 

Ex: someone using your car hits a pedestrian- the pedestrian will sue both the owner and the driver.  The insurance co will defend both of you.

-Any one can sue their spouse- 

-NY does not recognize intra-spousal or intra-family immunity
§3420 (g) Interspousal exclusion 
-Unless an insurance policy specifically provides for there is no inter-spousal coverage – if you sue your spouse there will be no coverage for it. 

-There is a new section (we don’t have it) that allows companies to sell inter-spousal immunity 

-this section was adopted to prevent insurance fraud 

-the statue does not apply to claims against parents, siblings or other family member but only between spouses 

-if a husband and wife are in a car and get in an accident w/ a third party, it is ok if the wife sues the third party and the third party sues the husband.  The only way this exclusion applies is if the spouse has to prove the culpability of the other spouse.
§3420 (i)
-there is now a requirement that homeowners insurance policies cover workers compensation for workers who work less than 40 hours a week in your home.  (i.e., nanny, or cleaning lady, etc.,)

Class 5 9/22/05 – professor Kohane absent

Fitzpatrick v. American Honda (1991) (ct of app)
-this is an unusual case – what is known as the 5th corner rule – 

-Moramarco buys ATV in his own name, for work (use) on property owned by Cherry Wood Property Owner’s association

-Fitzpatrick is using an ATV for work on the property- with the permission of Moramarco and it flips on him and kills him 
-initially Fitzpatrick’s family sues Moramarco as an individual and the Cherry Wood Property Owner’s association

-Moramarco has no personal insurance on the ATV, and he passed the complaint on to National (Cherrywood Landscaping Inc.’s insurer) 

-The complaint alleged that Fitzpatrick was hired as an independent contractor by Moramarco. 

-National refused coverage because they insure Cherrywood landscaping not Moramarco individually- they looked at the four corners of the complaint and it does not allege anything that may trigger coverage
-the insurance policy that was held by Cherrywood landscaping insured their officers and employees for events, incidents that arise out of their employment. 
-Cherrywood landscaping had been hired by Cherry Wood Property Owner’s association to do the landscaping work
-National said they don’t care if Moramarcois an officer of Cherrywood landscaping because the complaint does not mention cherrywood landscaping at all, and the rule up till this point is you look to the complaint and if it was pleaded within the coverage of the policy then they have a duty to defend.
-Why didn’t P amend the complaint to include the CLI as the defendant?

-Moramarco sues national in a 3rd party action, and based on the rule National should win and the 3rd party action should be dismissed because there was nothing in the complain that would trigger the coverage. 

-the court says that sometimes the 4 corners of the complaint aren’t enough, when you are in possession of actual facts that would bring this case into coverage those facts can be used to expand your coverage even though the complaint doesn’t say anything about it- and you National knew the true facts because Moramarco told you he was an officer if CWL you are obligated to defend – this is a fifth corner
-Appeal by defendant and 3rd party P from dismissal of 3rd party claim by appellate division of Sc
-SC held that the issue of coverage must await a plenary trial. 

-Appellate Division held that the allegations in the complaint are the determinative factor in resolving whether the provisions of an insurance policy have been activated 

-This court now reverses ruling of appellate division

-Rule: an insurer’s duty to defend its insured arises whenever the allegations in a complaint state a cause of action that gives rise to the reasonable possibility of recovery under the policy. 

-The “four corners of the complaint” rule

-Court holds that the duty to defend is broader than the duty to indemnify 
-an insurer maybe contractually bound to defend even though it may not ultimately be bound to pay, either because its insured is not factually or legally liable or because the occurrence is later proven to be outside the policy’s coverage

-an insurer’s duty to defend is called into play whenever the pleadings allege an act or omission within the policy’s coverage.


-even where there exists extrinsic facts suggesting that the claim may ultimately prove meritless or outside the policy’s coverage, the insurer cannot avoid its commitment to provide a defense, since “[a] complaint subject to defeat because of debatable theories…must [nevertheless] be defended by the insured.”
-the duty to defend exists “if the complaint contains any facts or allegations which bring the claim even potentially within the protection purchased.”

-Court holds that, rather than mechanically applying only the “four corners of the complaint” rule in these circumstances, the sounder approach is to require the insurer to provide a defense when it has actual knowledge of facts establishing a reasonable possibility of coverage. 

-the five corners rule- the complaint gets a fifth corner – 
-Moramarco’s attorney should have called the P and asked them to amend the complaint.

-there was nothing in the complaint to trigger the policy

-what if there were anonyms letters? What type of facts do you need to have?  How reliable?  

-the problem with this case is that the court kind of goes over board.  They probably had documents, etc., but how do you know when you have facts that are reliable or reliable information – anonymous letters vs. 75 sworn statements.  This Q doesn’t really have an answer but that is the problem with Fitzpatrick 
-extrinsic facts can expand the duty, they can not limit the duty.  
Northville Indus. v. National Ins. et. al. 
-Pollution exclusion: if you release a toxic substance into the air, water, or ground, we are not going to cover it, unless it is sudden and accidental. 
-in 1986 and 1987, P discovered that there had been a fortuitous release of gasoline (it was 2 million gallons!) from P’s facilities into the groundwater, which then migrated underneath neighboring properties. 

-D (insurer) disclaims coverage under the pollution exclusion

-this issue becomes an important underlying issue in the initial case therefore this case between the insurer and insured, will proceed quicker than the case between the insured and injured. 

Burden 1: Insured’s burden to prove there is coverage

Burden 2: Insurer’s burden to show there is no coverage (an exclusion) 
Burden 3: Insured’s burden to prove the exclusion doesn’t apply 

*Contra Preferendum – any ambiguity in an insurance policy is going to be resolved against the insurance company because they wrote it (the drafter)

-every party agreed that the release of the gasoline was accidental- 
-the policy defines occurrence- but not sudden – so the insured tries to persuade the court that sudden means accidental

–but the court says that an insurance company wouldn’t put two words in an insurance policy that mean the same thing, and since the insurance company already put accidental in their they wouldn’t have included sudden if it weren’t meant to further narrow the meaning of accidental.  
-The court adopts the definition of sudden that means sudden- it has to have an immediate start, not only be unanticipated but it has to start abruptly. 

-it turns out that there was a pin hole leak at one site – which was not abruptly, and

-the failure of a joint at another site was not a problem

-the court says that Contra Preferendum – can only go so far and should not strain to read a policy

-In favor of the Insurer – the court should not attempt to impose the duty to defend on an insurer through a strained and implausible reading of the complaint that is linguistically conceivable but tortured and unreasonable. 
-The court discussed a series of policy arguments: that the insured should be looking for the release of this material, they should be vigilant in looking for it. 

-The idea is that the court won’t stain to find a way to create a duty to defend if upon a reasonable construction of the policy and a reasonable construction of what’s in complaint the courts make that determination 
Mugavero v. Allstate (1992)

-The plaintiff sues the defendant for molesting her children – for intentionally acting to cause unintentional damage and also sues the defendant’s wife for negligent supervision 

-the insurance company does not cover any intentional damage 

-Under prior decisions the insurance coverage would have been triggered because the complaint alleged negligence which would have brought it within coverage 
-The court says that the allegations regardless of how you characterize them had to have been intentional and where the act is intentional the consequences of that act also must have been intentional. 

-In other words you can no longer say, “I swung at him but I only meant to scare him.”

-The court said that “where it can be determined from the factual allegations that no basis for recovery within the coverage of the policy is stated in the complaint the court may sustain the insurers refusal to defend.”

*It is no longer possible to characterize something in the complaint to trigger coverage, the court is now allowed to look within the complaint.*
-The court is now allowed to look within the complaint to determine coverage – this was a broad shift because they used to just look at the allegations.

-this is a case where they construe the specific wording of the exclusion, what does the exclusion say, it is important when you analyze the case involving Mrs. Mugavero that you exactly at the exclusion and exactly at the construction of the exclusion. 


-there are times when general concepts within insurance will carry the day, and there are times when you get down to parsing out sentences. (ex: sudden and accidental) 

-the court says to look at the exclusion “we do not cover bodily injury or property damage intentionally caused by an insured person” – The core trigger of this exclusion is that there was bodily injury intentionally caused by AN INSURED PERSON.  

-now we have to look as see who is insured under the policy. The insured under the policy was typical of home owner’s means - You, any resident of your household, relative or dependent in your care.
-this exclusion didn’t just apply to that insured person, it applied to the entire event, occurrence or transaction.  Mrs. Mugavero doesn’t have coverage because we already decided the incident wasn’t covered.  Because he committed the intentional act, any claim arising out of occurrence is not covered, because we don’t cover the occurrence at all.   
In other words - the injuries were committed by Mr. Mugavero- an insured person – and these injuries are not covered by the policy.  Therefore a claim against anyone else is not covered because the act is not covered – not just the actor.

-had the exclusion said “the insured person” it very likely would have been the other way around.

Left off 09/22/05
· The rule has been that when determining a duty to defend you look at the complaint, the pleading against the insured and you see whether the allegations in the complaint, even if groundless false or fraudulent, allege something within the policy coverage.  If it does then there is a least an obligation to defend
· What happened in Fitzpatrick (the 5th corner rule) rather than mechanically applying only the “four corners of the complaint” rule in these circumstances, the sounder approach is to require the insurer to provide a defense when it has actual knowledge of facts establishing a reasonable possibility of coverage. 
· What happened in Mugavero (sexual molestation case)  –  “where it can be determined from the factual allegations that no basis for recovery within the coverage of the policy is stated in the complaint the court may sustain the insurers refusal to defend.”
Mount Vernon fire ins. co. v. Creative Housing Ltd. (ct of app. 1996)

-Ms. Hunter was assaulted in her apartment building
-she sued the owner for negligent supervision and management 
-the owner (CH) sought indemnification from its insurer (MV) and them to provide a defense 
-CH’s argument was that even though there is an assault exclusion in the policy, the claim against me is for negligence, not assault

-MV argued that the policy excluded claims that arose from assault and battery whether or not committed by the insured 

-the court concluded that “but for” the assault and battery there would have been no legal claim, therefore the assault exclusion applies and there is no coverage 

-But if you wanted to play devil’s advocate you can argue that the assault and battery would not have occurred without the negligence of the insured. 
· If the federal court of appeals reaches an issue that isn’t clear in the state law it can send it to the circuit court of appeals on a certified question – saying look we are struggling with this question and under the Erie doctrine we are supposed to follow state law but we can’t figure out what state law is. So we are asking you court of appeals to help us understand state law and certify the issue to the court of appeals. 
· This is what happened here

b. Extent of 

Doyle v. Allstate (1956)

-the insured operates a kennel, and their neighbor sued them claiming it was a nuisance, and seeking to enjoin them from operating the kennel 
-Doyle notified his insurer (Allstate) of the claim and Allstate denied a defense because there are no damages sought (they sought injunctive relief) 
-Doyle went and got his own lawyer to defend him, he was successful

-Doyle sues Allstate to recover the costs of his defense ($250.00)

-The court said to Mr. Doyle, you are right even though there were no damages sought in your case, the court could have awarded them, and therefore you should have been defended by the defendant insurer
-in addition to the 250.00 legal fees, Doyle incurred 350.00 worth of costs in bringing the declaratory judgment action (which he won) 

-Doyle is awarded 250.00 but he also wants the 350.00 so he asks the court for it

-the court says that Doyle is entitled to the costs for the first suit but the rule in NY is that when someone sues on a contract, unless the k specifically states that costs will be awarded, you are not entitled to the costs

-Rule is: “the legal expenses necessarily incurred by the P beyond the taxable costs in seeking legal redress for the wrong, while a loss in a sense resulting from the wrongful act of the defendant, are not recoverable as general or special damages.”
-However, if the same situation occurred but the insurer sued the insured then legal fees would be recoverable because the insurer put the insured in a defensive posture.

· If an insured is successful in defending a declaratory judgment action, either in defending it or bringing it, he is entitled to getting defense costs. Remember this from Colon v. Aetna where even the “thief” brother was entitled to get his defense costs. But in terms of bringing a declaratory judgment action – you can’t get them in NY, but you can get the cost of defending a declaratory judgment action if it is brought against you and you win. 
Class 9/27/05


Review 

· Does the insurer have a duty to defend any action that falls within the coverage?  If you have 50 witnesses say that you intentionally ran over the deceased, but you say it was an accident? 

· When determining the duty to defend you look to the complaint and if the allegations are possibly within coverage then they have a duty to defend, regardless if they are groundless, false, or fraudulent. 

2. Duty to Indemnify 
Servidone Construction Corporation v. Security Insurance Company of Hartford (ct of app, 1985)

-construction company was sued by employee that fell at site and received workers compensation

-Emp. Sued the US as owner of the project, which then asserted a 3rd party action against Servidone for indemnity under common law and under construction k

-Servidone now looked to insurance co. for defense, but Insurance co. refused because they don’t cover contractual indemnity claims
-Servidone reached a settlement with the P and now seeks indemnification

-the court of appeals says that an insurance company can not be held to indemnify for a loss unless the loss is covered by the policy.  

-the loss must actually be covered under the policy in order for it to be in effect not just alleged. Based not only on the allegations but on the proof.   

-Unlike the duty to defend which an occurrence covered by the policy must just be alleged
-In a case like this where there is a settlement and not a judgment how do you figure out whether the payment was for something covered under the policy or for something not covered under the policy? 


-the court of appeals said there is going to have to be a hearing –a trial, and the burden of proof is going to be on the insurance co. to disprove that which was settled wasn’t in the policy


-If  you take the position that what was settled was not covered you are going to have to prove it.

*Point:
· Duty to defend is determined by the complaint 

· Duty to indemnify is determined by the factual determination 

· There is a developing in some jurisdictions (California included) that allows an insurance company to reserve it’s rights to recover the defense costs if it is found to not be obligated to indemnify

Kaczmarek v. State Farm (SC, Appellate div, 1986)

-the insured is being sued for pouring boiling water on someone’s back and the insurance co. provides him with a defense 

-the D is being sued for an intentional tort and negligence 

-The insurance company disclaimed coverage because of the intentional tort but agreed to provide a defense because of the negligence claim

-the insurance co. tries to intervene as of right because they argue that the defendant does not adequately represent their interests 
-court holds that SF is not bound by any judgment because they are not a party to the suit and are still entitled to their day in court.

-they can (1) institute a declaratory judgment action, or (2) they can wait until the judgment is rendered, refuse to pay, wait till a direct action is instituted, then present their proof that this was an intentional tort.



3. Disclaimers and Denial of Coverage
· These next two cases are full of Insurance theory- really read Zappone and Gordon 
Zappone v. Home Insurance Co. (ct of app, 1982)

-P (Judy Zappone) and Michael (her brother) live with their dad (Dominick) 

-Judy owns the Benz and Michael is driving it 

-the Benz is insured by Aetna 

-there is also a 1970 MG also owned by Judy and insured by Home

-Dad owns a 63 Chevy which is insured by Home

-So three cars, two different insurance companies
-Michel gets into an accident while driving the Benz 

-Aetna offers to pay the full extent of its policy in settlement 

-Michael is insured under Judy’s policy because he is a permissive driver (omnibus clause) 

-July 1975 the accident occurs, November of 1975 first suit filed, January 1976 notice is given to Home insurance company 

-14 days later Home sends out its reservation of rights letter saying it would investigate the matter but was reserving its rights
-Michael receives a reservation of rights letter from Home and then 3 months latter they send a letter disclaiming coverage
- This vehicle is not an owned or a non-owned automobile under either Judy’s or Dominick’s policy, it would not provide coverage excess to Aetna’s policy 

-The basis for the denial of coverage by Home was, that the policy provision said that we insure the automobile listed on the declaration page (1970 MG) and any other vehicle you are driving, that is not owned by you, with the permission and consent of the owner, except for those vehicles that are owned by you and not listed on the declaration. 
-this statement is contained in the insuring provisions. What is the significance of the fact that it is contained in the insuring provisions? 

-they said this vehicle is neither a vehicle you own as defined in our policy nor was it a non owned vehicle 
-so under §3420 the insured says I got them because it says that you only have a reasonable time to disclaim

-how long does it take for an insurer to determine that a vehicle wasn’t listed in their policy – a minute, but it took them 3 months 

-So the insured says you didn’t deny my coverage within a reasonable amount of time therefore I have it because I have a policy of insurance from you and you didn’t deny it in a timely manner

-pg 188: you can’t boot strap coverage if you never had it to begin with

-the court decided that the legislature of NY, when it drafted §3420 never intended that this section could be used by anyone to create coverage where it did otherwise not exist.  And that means that it is not intended to create coverage where there is a policy that never provided coverage to begin with (the policy didn’t provide coverage, not that there wasn’t a policy but there wasn’t coverage under the policy) 

*C=(WI – WO) + CPC [WI = what’s in (what is covered), WO = What’s out(the exclusions), CPC= Compliance with coverage policy conditions (condition of coverage is breached)] This formula came from the second full paragraph on Pg 188.

-Pg 188: “A carrier may deny liability because, for example, its insured has breached the terms of his policy by failing to give notice of an accident or of the beginning of an action against the insured.” [CPC]
-“It may deny liability because although the person and the vehicle are covered by the policy the circumstances of the accident bring a policy exclusion into play” (exclusion = WO)

-“it may deny liability because it made no contract of insurance with the person and for the vehicle involved in the accident in question or because there was such a policy at one time, it had, prior to the accident, been canceled by the insurer or terminated by the act of the insured. [WI]
-the grant can be specific, it can limit it self as long as it is limited with in the grant and not the exclusion – there is no coverage because of lack of inclusion 

-how do we tell what is out?  There is a separate section that is called exclusions – there is no coverage because of exclusion 

-“In the first instance, the policy covers the driver, the vehicle and the accident and the carrier will be liable unless it disclaims liability because the insured’s breach.”


-so if there is non [CPC] then the burden is on the insurance company to determine what policy condition has been breached and deny coverage by taking the steps under §3420
-“In the second, the policy covers the driver and the vehicle and the accident would be covered except for the specific policy exclusion and the carrier must deny coverage on the basis of the exclusion if it is not to mislead the insured and the injured person to their detriment.”


-[WO] the burden is again on the insurer to identify the policy exclusion and notify the insured, 

*When the insurance company gives notice of denial of coverage they need to specifically cite what condition has been breached or what exclusion applies – the reason for their denial.


-they can’t just say “we don’t insure you because of a policy exclusion 

-“In the third, though the carrier may have some other relationship with the owner or driver of the vehicle, it has no contract with that person with respect to the vehicle involved and, there being no contractual relationship with respect to the vehicle, is not required to deny coverage or otherwise respond to a claim arising from an accident involving that vehicle except as statute mandates or courtesy suggests.”

-how do you tell what’s in and what’s out?  Look to the grant of coverage 


 -If I don’t cover you because it’s not “in coverage” (WI) I don’t have to disclaim coverage except where statute mandates or courtesy suggest 

-WI is called the grant of coverage, it generally starts out with “we insure…”  That is the important part.



-there are limitations in the grant and merely because it says it’s a limitation doesn’t make it an exclusion. 



The grant can be specific.  It doesn’t have to be a total grant of coverage, it can limit itself as long as it is within the grant.  If it is part of the grant it is not an exclusion. 

How do we tell if it is an exclusion? There is an exclusions section. 

-An exclusion is where there is no coverage by reason of exclusion [WO].
-There is no coverage by lack of inclusion [WI] (it will say in the policy “we cover…” and what ever they don’t include there is not covered and that’s not part of the grant and that can’t be limited. The what’s out portion will be found in a separate section. 

-The court held there is no policy of the Benz – why because it says in the grant we do not cover any other vehicles owned by you

Reasoning:

1) It created a risk for which they did not collect a premium, it was not a contracted risk they intended to take. 
2) A contrary rule would impose an intolerable burden on carriers – if they had to deny every meritless claim with in the proscribed time period, it would create havoc and a burden to respond to every correspondence regardless of how ridiculous it was.  For that reason it placed a burden on them that they had to timely deny coverage, in a case where they never offered coverage to begin with otherwise face the prospect of insuring some vehicle or individual.
-The dissent looked at what it considered to be the literal reading of the statute, that if you are going to deny coverage, then you better deny coverage and if the legislature had meant something else then they would have said something else 

-Bottom line is that if you never contracted for the coverage the courts are not going to bootstrap coverage 

· A reserve rights letter is a letter from the insurance company that says we are looking into it – we are not sure if you are insured or covered by us so we reserve our right to disclaim coverage.

· A reservation of rights letter is not legally significant document –  it does very little if anything and does not constitute a disclaimer, so if you see a reservation of rights letter you cheer.  They are starting to screw up.  This is a good thing if you are representing the insured.

· C=(WI – WO) + CPC [WI = what’s in (what is covered), WO = What’s out(the exclusions), CPC= Compliance with coverage policy conditions (condition of coverage is breached)]

Hypo: 

-After Jacob runs over his mother and does the death dance, he goes home. 

-2-3 months go by and he decides her better write to the insurance company and notify them of the “accident,” but he has forgotten who his insurer is 

-so he opens up the phone book and takes down the names and addresses of all the insurance companies and writes them all

-he writes and says dear insurance company 6 months ago I had an accident where I killed my mother, please cover me.

-he wrote to 50 insurance companies. 40 look at the letter and throw it out, 5 of them read it and wait 5 months and write a letter back saying sorry we don’t insure you and we deny coverage, the other 5 in 20 days say we deny coverage because you didn’t notify us of the accident.

-Let’s assume that one of the ones that waited 5 months is actually his insurer, and Jacob has read §3420 of the insurance law and he says “my God I have 45 insurance companies insuring me – 40 didn’t deny coverage and 5 denied it but too late.” 
-thinking as a normal person – this isn’t right 

Hartford v. Nassau (ct of app. 1979)

-there was an accident in February of 1973 and 45 months later the insured notified the insurer 
-insurer sends out reservation of rights letter saying they would defend the insured and look into it but they reserve their right to deny coverage (bad idea)
-2 months and 1 day after being notified they filled a declaratory judgment suit disclaiming coverage because of failure to notify – this is CPC and 3420 applies so timely notice of denial is required by the insurer.  3420 applies to WO and CPC but not WI. 

-Insurer did not try to explain the 2 month delay, and the court found that was not compliant with 3420 and therefore, the insurer waived its right of disclaimer 


-Some defenses to notice requirement are: it didn’t know there was an injury arising out of an accident in which it was involved, that they had a good faith belief that there would be no liability.

-However, Hartford did not offer any explanation and one could suspect that they thought they had preserved their right to disclaim coverage by its reservation of rights letter – but it did not and this shows you how insignificant a reservation of rights letter is.

-the court found that the reservation of rights letter had no significance whatsoever, except in one minor area and that would be if the insured had raised the issue of “your defending me constituted a waiver of your rights to disclaim.” 


-the court also held that their could have been an explanation offered but there hadn’t been 

-the insurer could have explained the 2 months delay, they should have immediately denied coverage but agreed to defend as a courtesy (the duty to defend is broader then duty to indemnify) 

-you can always withdraw your defense 

-the dissent says that the notice of the accident came on the eve of trial

-do not balance the failures – once the insured gives notice to the insurer, regardless of any issues with the notice by the insured, the duty of the insurer to disclaim coverage is absolute, has to be done immediately
-48 days is the new reasonable time for an insurance company to disclaim
-the proper way to handle this type of situation is that once there is an arguable basis for disclaiming coverage – do it, issue the disclaimer because you can always revoke it but you cannot resurrect it.

 
-as long as it is made in good faith you are going to be alright 

Hypo:

Jacob has two cars – a Rolls Royce and a Hugo- he has two automobile policies, he has a RR policy (2 gazillion worth of coverage) with the hot shot insurance company and the Hugo (25k worth of coverage) is with the never pay insurance company. 


-Jacob was driving 60 miles per hour in the Hugo and ran over and killed his mother so now Jacob decides to tell his insurance company about the accident 6 months after the fact and he writes letters to both of them and says cover me. 


-J’s mother made 3 million a year. 


-Hot Shot doesn’t do a thing –from Zappone we know that they don’t have to cover it. 


-assume he drives the RR 2k miles a year and the Hugo 200k miles a year. 



-Hot Shot is rating the coverage based upon what they are told




-thus they didn’t contract for this risk and can’t be bootstrapped with it.

4. Excess Liability and Bad Faith
-Bad faith within insurance law has been a contentious point within NY

-NY is a more conservative when it comes to the rules for bad faith 

Gordon v. Nationwide (Ct of App. 1972)

-Porter had one asset, his car (concurrence)
-he financed his insurance premium through Premier credit (majority)
-he designated primer, by virtue of a premium finance agreement, as his agent. (majority)
-Porter failed to pay premium (Majority & concurrence)
-Premium sent notice to Nationwide of nonpayment 

-Premier sent notice of cancellation to nationwide and Porter 
-the notice of cancellation was sent to Porter by Premier on November 10, 1961 with an effective date of November 23. 
-on November 28, 1961 Mr. Porter gets in an accident (rear-ends and kills the plaintiffs)

-Mr. Porter notified Nationwide 6 days after the accident but claimed it was not his fault 
-Nationwide defended Porter till Nov 1963 when it notified him of his policy cancellation and moved to withdraw

-Notwithstanding arguments from the P’s attorney that the cancellation was ineffective. 

-Porter did not oppose the withdrawal, and then he disappears  
-the P’s attorney made overtures that he would settle this case for the policy limits 

-P gets a judgment for 250k, this was a huge judgment in the 1960s

-the judgment creditors apply to the court and become receivers of Porter’s assets of which he has none. 

 Except for the prospect of obtaining the proceeds of porter’s insurance policy or proving the insurer acted in bad faith
-P then sues under §167 (3420) in the form of a direct action – 

-Nationwide finally realizes (or admits) the cancellation is wrong and agrees to pay the limits of the policy 

-the receivers say the policy limits are not good enough because Nation wide acted in bad faith.

-the cancellation was screwed up because there is a statute in McKinney’s general construction laws, which says that when ever you have to count you start with the day after the triggering act (which is why the SL for a tort case expires on the third anniversary of the accident.
-and that what Premier didn’t do, they counted the day of the triggering act as the first day

-factors that prove Nationwide did not act in bad faith: 

1) no gross disregard for Mr. Porter as an insured by Nationwide

-there was only an arguable case that Porter was covered
2) they found that Premier was the one that screwed up, they were Porter’s agent, they sent the cancellation notice to nationwide 

-“if as it now appears porter’s finance company was a day short in the notice of cancellation it sent for Porter’s breach of contract, the normal consequence would be that that policy remained in effect, uncancelled and nationwide continued liable for 20k.”

3) the court also determined that the law was not settled

4) Nationwide relied on the advice of their counsel which was a correct reliance 
5) Nationwide also relied upon the cancellation notice by Premier 
6) Porter didn’t make a request that the claims be settled within the policy limits.  “Such a request, or an expressed desire by an insured is a significant factor in some of the cases where the insurer’s liability has been permitted to exceed the amount of coverage.”

7) Porter didn’t pay either

-an insurer has an implied obligation of good faith – the majority found that there was no gross disregard for porter’s interest, there was reliance on legal theory. 

-In the end Nationwide was held to pay the policy limit of 20k and if Porter had not disappeared they would have had to pay additional defense costs. 

In the dissent, says that because they were aware of the defect in the cancellation
-the dissent wanted to hold nationwide responsible 

-look through McKinney’s general construction laws

Class 10/6/05
· Bad faith  - a  claim that an insurance company’s conduct reached such a low point that the insurance company should be held liable for something other than contractual damages (other than that which the policy provides)
· In many jurisdiction bad faith is much easier to prove than in NY 

· A right to recover damages outside of the contract – not easy to prove in NY

· Gordon is the flagship case for bad faith in NY 

· What you learn from Gordon is that a mistake by a liability insurance company is not enough to establish its responsibility for damages that are in excess of the policy damages.  Bad faith. 
· Think about this- one could easily argue to the contrary – 
· You are the insured, you are sued, there are claims against you for bodily injury and property damage, and you turn the suit papers over to your insurance company.
· Your insurance company has a duty to defend you, they have the right to choose the council they want to defend you, they select an attorney that you don’t particularly care for, but you have no choice- unless there is some reason you are able to select your own representation.

· The case is moving along (the insured is initially outraged that they are being sued –they don’t want the insurance co to pay anything, but eventually says “get rid of this- settle within the policy limits.” The get fearful that the P will win and they may have to pay anything in excess of the policy limits.)
· Now if the case goes away by settlement or verdict within the policy limits then the insured is happy because they haven’t had to pay anything other than the premium 
· But the insured says to the insurer or the defense council, “why haven’t you settled the case?” The defense council says “well, the insurance company doesn’t think the case is worth that much.” (ex: a broken leg – you have 100k in insurance and the P’s lawyer says to the defense lawyer we’ll settle for the policy limit. And the defense council says to the insurance co. here is a demand letter from the Plaintiff – by the way good faith requires that the defense council notify his client (the insured) about the status of settlement- 

· The client calls the lawyer and asks so is the insurance company going to pay the money? And the lawyer says, “well cases like this are generally worth only about 60k.”  The client then says “are you sure it will come in at 60k and not more?”  And of course you can’t be sure. 
· So the verdict comes in at 110k and the client has to pay the 10k over the policy limit of 100k 

· So the insured is now angry and wants to hold the attorney and the insurer liable for the 10k over the policy because they refused to settle within the policy limits

· But what you learn from Gordon v. Nationwide is that a mere mistake in judgment by an insurance company on valuing a case (on how the verdict will turn out) is not enough to impose liability on that insurance company for an amount that may be outside the policy limits.  (Get a judgment of bad faith and damages outside the policy.)

· How bad does the conduct have to be on the part of the insurance company? 
· The Language in Gordon says “gross disregard”, “disingenuous”, “and dishonest” – these were very strong words – a very high level of culpability before the insurance carries is liable for the amount of damages over and above the policy limits.
· So now you come to Pavia and there are several years between these two cases.  
Pavia v. State Farm (1993)

-Pavia was in the car of a 16 year old girl and she only had her learner’s permit 

-Pavia was injured in an accident and sued Rosato 

-the insurer initially said that Rosato was 100% liable but then it was determined that their may have been witnesses to the accident who could corroborated that the car was moving and the accident wasn’t Rosato’s fault

-the P offered to settle for 100k but placed a 30 day time limit on the offer

-it turns out after further investigation there were no witnesses

-SF initially didn’t respond to the offer

-eventually the people who had the authority to grant the settlement of the policy limit met and decided to offer the policy limits

-they offered 100k and the P said no sorry the 30 days has run out

-went to trial and jury awarded 6 million dollars, the judge reduced to 3.8 million

-Rosato and Pavia then file suit against SF claiming that they exercised bad faith in rejecting the settlement offer 

-“alleging that SF acted in bad faith by failing to accept [P’s] policy limit settlement offer within a reasonable time despite the clear liability and obvious damages exceeding the policy limits.”
-At trial level jury was charged with the question: “did SF act in gross disregard of interests of Rosato, in that there was a deliberate or reckless decision to disregard the interest of their insured?”

-the jury found in favor of the P

-the case is appealed and SF argues that under Gordon the P needed to show a “sinister motive”

-the court holds that no “sinister motive” is needed, and instead that in order to establish a prima facie case of bad faith, the P must establish that the insurer’s conduct constituted a “gross disregard” of the insured’s interests – that is, a deliberate or reckless failure to place on equal footing the interests of its insured with its own interests when considering a settlement offer.”
-“A bad faith plaintiff must establish that the defendant insurer engaged in a patter of behavior evincing a conscious or knowing indifference to the probability that an insured would be held personally accountable for a large judgment if a settlement offer within the policy limits were not accepted.”

-Naturally, proof that a demand for settlement was made is a prerequisite to a bad-faith action for failure to settle.  However, evidence that a settlement offer was made by the injured and not accepted by the insurer is not dispositive of the insurer’s bad faith.

-An insurer can not be compelled to concede liability and settle a questionable claim.
-The P in a bad-faith action must show that “the insured lost an actual opportunity to settle the claim at a time when all serious doubts about the insured’s liability were removed.”
-Bad-faith is established only where liability is clear and the potential recovery far exceeds the insurance coverage.
-It does not follow that when ever an injury is severe and the policy limits are significantly lower than a potential recovery the insurer is obliged to accept a settlement offer. 

-The bad-faith equation must include consideration of all the facts and circumstances relating to whether the insurer’s investigatory efforts prevented it from making an informed evaluation of the risks of refusing settlement. 


-in making the determination the court must assess the P’s likely hood of success on the liability issue, the potential magnitude of damages and the financial burden each party may be exposed to as a result of a refusal to settle.



-additional considerations include the insurer’s failure to properly investigate the claims and defenses, information available to the insurer at the time the demand for settlement is made and any other evidence that may be useful.

-The court made it clear that the insurance company is permitted and in fact required to conduct an investigation to evaluate its claims or defenses and until it completes this process which it has to do in a regular way, it isn’t obligated to make a settlement offer but it can’t simply blind itself to the reality of the litigation (it can’t say I’m not going to conduct and investigation, I’m going to hide my head in the sand and take a verdict)

-But the level of culpability is still pretty high, you have to show that the insurance company has failed to take into account the reality of the litigation – Not simply that it has made a mistake but that it has failed to take into account the reality and that the chance of a verdict is high and that the quantum of damages could exceed the policy limits and there is no issue of responsibility  then the carrier can be held liable for bad faith if there is a showing of behavior evincing a conscious or knowing indifference to the probability that the insured can be held personally liable. 

B. Insured’s Responsibilities / Obligations


1. Notice
-Up until this point we have talked about the insurance company’s responsibilities: defend, indemnify, assign counsel, to make settlement offers, to act in good faith to the insured, to notify all parties, to disclaim in a timely fashion
-We are moving to the insured’s responsibility at this point- 

Allstate v. Moon (1982)

-Allstate’s motion for declaratory judgment against all claimants

-Moon and Abott were allegedly racing (on Mapple road) 

-The Abbott car struck a vehicle killing 3 old ladies and the Moon car just kept driving 
-Moon wasn’t physically involved in the crash but both were convicted of criminally negligent homicide.

-Moon said he was just a witness, not involved in any accident or race.

-Moon didn’t notify his insurance company when the accident happened (claimed he didn’t need to)

-The deceased’s estate gave notice to Moon’s insurance company (by representatives of the estate - of the dead ladies) and Abbott’s attorneys also gave notice

-§3420 says that notice can be given not only by the insured but by the injured party or any other claimant.
-here the claimants gave notice and the insurance company said, “too late, should have given notice much sooner after the accident”

-The claimants argued they didn’t know who this guy was so we couldn’t give notice but once we were able to identify him and his insurance company we gave prompt notice
-Also the claimants argued that once they gave notice to the insurance company the insurance company didn’t disclaim coverage – in a timely manner (2 month delay)

-Allstate received notice on June 23rd and disclaimed coverage on August 12th 

-Allstate argued that they had to investigate and Moon wouldn’t cooperate with them, he wouldn’t talk to them.

-the court held that there were factual issues that could not be determined in a motion for declaratory judgment 

-lessons: 1) under the policy the insured has the obligation to give prompt notice of the accident and lawsuit – if it is not possible to give notice and it becomes possible you have to give notice as soon as reasonably possible.  If you have no excuse for not giving notice you have breached the policy. If you have an excuse then it must be reasonable.

-also the claimants can give notice, and is held to be notice from the insured

-A claimant is permitted to give notice (under §3420), but must act reasonably as well. (reasonableness is a question of fact)
-Need to document that you have tried to give notice – ask for insured’s insurer 
-Moon and Lauritano represent that the insurance law permits the claimant to give notice (you won’t find that in a policy) but a claimant must act reasonably as well and can’t just sit back and expect the insured to give notice to their insurance company.

-so if I represent a claimant or cross claimant, I have an obligation to go out and look for coverage and then give notice to the insurance company that insures the potential defendant- it is not enough to simply write to the defendant and say hey defendant notify your insurance company – Claimant has the duty to try to identify the insurance company 


-the right to give notice is also an obligation (duty) to give notice 


-is our file documented with proof that we have tried to contact the insurance company (ex: the DMV has the name of the insurer on file) 

-Reminder: once an insurance company is given notice of an accident it must conduct a prompt investigation and quickly – as soon as practicable- set out its coverage position with specificity (it has to identify why it is taking an adverse coverage position) and notify the insured and the injured party of any coverage position it has or run the risk of losing its right to disclaim coverage based on policy exclusions or policy conditions.
-What you often see insurance companies doing to their detriment, is when notice comes from someone other than the insured, such as the injured party, the insurance company sends out disclaimer letters, and they disclaim coverage based on late notice from the insured even though notice didn’t come from the insured it came from the claimant (the injured party)


-If the insurance company doesn’t specify that the basis of their disclaimer is notice by the claimant as compared to notice by the insured then the insurer waives its right to disclaim 
Lauritano v. American Fidelity Fire Insurance (1957)
-this case reminds us that notice of an accident or lawsuit can come from the claimant 
-In some states if the insured fails to give notice the insurance company then the insured breaks his contract and looses coverage.  Of course, if the insured looses coverage then the person suing the insured looses coverage. 

-In many jurisdictions, not NY, if an insured breaches its policy obligation of giving prompt notice the insurance company will only be able to deny coverage based upon that breach if they can show prejudice from not being able to investigate or respond promptly.

-NY doesn’t have that rule.  NY is a no prejudice state – so if an insured breaches its policy with the insurance company, the insurance company need not show it was prejudiced by the inability to investigate, it merely has to show that the insured breached its policy and that the liability carrier disclaimed promptly.

-but to protect the injured parties, the insurance law gives the injured parties the right to give notice itself which if timely shall be deemed notice to the insured.  

-right to give notice is also an obligation on the part of the injured party to make a effort to give notice and this is to be judged independently from the effort of the insured’s duty to give notice – the injured party may not know who the insurer is or who even caused the accident (hit and run – how can you give notice if you don’t know who hit you) 
· What excuses justify the failure to give notice: 

· if you are the insured and you don’t know you have been in an accident or that one has occurred on your property, you can’t be obligated to give notice until you have been given notice yourself 

· If there is a trivial accident without any reason to believe that you cause someone damage the courts have held there is no obligation to give notice (at a red light someone taps you from behind)

· If you are in an accident and there is a likelihood or a chance that someone will make a claim against you then you better give notice (your rates won’t go up unless there is a claim against you)

· If there is ever a close question in your mind you better give notice 

· Always give written notice. 

Class 10/11/05

· If it is impossible to give notice or if you can’t give notice, that when you can give notice, you must give notice as soon as reasonably possible. 

· What would qualify as an excuse for failure to give notice?

· Hypo: there is a home invasion where the son of the home owner stabs and kills one of the invaders. You are the insurance company, what do you do?
· Take a position, let the insured and injured party know what the policy covers or doesn’t cover in this situation. And you have to do it quickly because you are now put on notice and have an obligation as an insurance company under §3420 to provide notice of your insurance coverage position.

· What is the insurance company’s insurance coverage position? 

· The first question you need to ask as you go through the policy in this situation is, “is this an occurrence?” (is it in the policy at all?)
· Occurrence as defined as an accident – including a continuous, repeated exposure to conditions which results in bodily injury or property damage neither expected or intended from the stand point of the insured. 

· It may depend upon whether a stabbing was done by intent or by accident. We don’t know but at least you have to advise the insured that it may not be an occurrence. 

· The next question is, is it excluded – is it taken out by something? Some policies have an exclusion for intentional conduct, some have an exclusion for intentional results.

· You have to look to the policy and see if there is any exclusion that applies and advise the insured, the injured, and any other possible claimant – possibly the girl friend of the son who was visiting.  But what about the other intruders?  Do they have a right to notification?

· If there is a claim against the insured for assault by the estate of the dead intruder it could be that the homeowner, or son, might bring cross-claims against the other intruders who might end up interposing cross-claims against him for contribution or perhaps the estate is going to bring a claim against the other intruders and they may make a cross-claim against the insured for contribution for the injury.

· Either way there is a potential for a cross claim by these intruders against the insured so the 37-cent-stamp is probably worth it to put the intruders on notice 
Security Mutual Ins. Co. v. Acker-Fitzsimons Corp. (ct of app. NY, 1972) 
-Issue is if the insured complied with a liability insurance policy provision requiring notice to the insurer “as soon as practicable” after the “occurrence.”

-Security issued policy to Fernley Realty corp. for its operations of buildings. 

-the policy also covered the president of Fernley, and Acker-Fitzsimmons the managing agents of the property 
-On 5/23/65 a major fire occurred on the insured premises and three days later the NYC dept of buildings lodged certain structural violations against them 

-there was a second fire on 10/4/65 during which 3 firemen (defendant’s Adams, Harrington, and Manning were allegedly injured. 


-the buildings were subsequently demolished

-The president of Fernley (Norman Levy) learned of the second fire but not the personal injuries on the afternoon of its occurrence.
-On 11/9/65 Levy heard rumors that firemen has been injured in the 10/4 fire

-Levy called his insurance broker and followed this call up with a letter instructing him to notify the insurance co. of the claimed injuries.

-the broker was of the view that until a more concrete claim was made there was no obligation to report the incident.
-Suit was filed and Levy was served on 6/23/67

-“Required notice is a condition to the insurer’s liability. Absent a valid excuse, a failure to satisfy the notice requirement vitiates the policy and the insurer need not prejudice before it can assert the defense of noncompliance.”

-“There may be circumstances that will explain or excuse delay in giving notice and show it to be reasonable.  But the insured has the burden of proof thereon.”  

-“Moreover, he must exercise reasonable care and diligence to keep himself informed of accidents out of which claims for damages may arise.”
-“Then, too, a good-faith belief of nonliability may excuse or explain a seeming failure to give timely notice.”


-“But the insured’s belief must be reasonable under all the circumstances, and it may be relevant on the issue of reasonableness, whether and to what extent, the insured has inquired into circumstances of the accident or occurrence.”

-“Finally, a provision that notice be given, “as soon as practicable” after an accident or occurrence, merely requires that notice be given within a reasonable time under all the circumstances.”
Mighty Midgets v. Centennial Ins. Co. (ct of app. of NY, 1979) “peewee football case”

-A peewee football team, there was a guy that all the peewee football teams dealt with, he was their insurance guy.

-He would go get insurance for all these teams and get insurance. They knew him as the guy who would sell policies for the company and work with the teams. 

-There was an incident at a little league game where someone got burned with boiling water, and they were going to sue the mighty midgets football team. 

-The president of the organization notified the “insurance guy” pretty quickly after the occurrence. 

-The insurance guy sent notice to the wrong insurance company and when the right insurance company eventually gets notice they say too late you didn’t notify us, this football “insurance guy” isn’t our agent, he is the insured’s agent. 

-the court said here the manager contacted his agent and relied upon the advice of his agent – the court found that there was a close relationship between the agent and the insurance company such that when the peewee manager called the agent he believed he was talking to someone who could speak on the insurance companies behalf. 
-here you had an insured who attempted to do everything he thought he had to do. He wasn’t simply sitting on the information it had, and notified the company it believed it had to notify

-This case and the Acker-Fitzsimons case are difficult to square. They appear to be inconsistent but here it seems the court looked and said the insured really tried to give notice

-Peewee president thought he was giving notice, what else would you expect him to do. 

Putting Mighty Midgets aside, the obligations of the insured haven’t changed, the oblicagtion of the insured is to give notice to the insurance company or its agent

-Equal Shares (55 mins) Only when the policy actually says that the 
Great Canal Realty Corp (respondent) v. Seneca Ins. Co. (appellant) (2005)
-the policy required the insured to give notice of an occurrence as soon as practicable.


-that meant that the notice to the insurer was to be given within a reasonable period of time.

-Since the insured failed to satisfy that notice requirement, the insured failed to comply with a condition precedent; that failure vitiated the contract such that the insurer was not required to show prejudice from the delay before it gave notice of the disclaimer to the insured.
-However, the rule was that if the insured had a reasonable “good-faith belief of nonliability,” then the failure to give timely notice could be excused, but that  reasonable belief had to be reasonable under all the circumstances. 


-Therefore, if a reasonable person could envision some liability, that person had the duty to inquire and had the burden to prove that he did inquire.
-NY doesn’t require an insurer to show that they were prejudiced by lack of notice – NY is the only state that doesn’t require a showing of prejudice 

-this case involved the issue of notice by the insured

-“where a policy of liability insurance requires that notice of an occurrence as soon as practicable, notice must be recorded with in a reasonable period of time.”

-Most jurisdictions require an insurance company to show that it has been prejudiced by a breach of the insurance contract’s requirement to give notice but NY does not.

-This case was one where some thought the Ct of appeals may take a step away from the no prejudice rule but they did not. 

-remember the purpose of giving notice is so the insurance company can conduct an investigation to protect the interest of the insured 
-it could be that notice given late can still allow the insurance company to conduct their investigation if there was no prejudice why should the insured loose their right under the policy.

Hypo: there is an accident on January 1st 2004, the insured knows about it and doesn’t believe they are responsible for the accident, they get a letter on March 1st 2004 from the injured party saying “I’m going to sue you because you are responsible for my accident.” 

-The insured still doesn’t think they are responsible for the accident, so they don’t notify the insurance company.

-Three months later, June 1st 2004, the insured gets sued. He still doesn’t think he is responsible but he notifies the insurance company.

- the Insurance company gets notice, conducts the investigation, learns that on January 1st the insured knew about the accident and on March 1st the insured had reason to believe he was going to be sued for the accident because he got the letter.  

-the insurance company either accepts the insured didn’t think he was responsible, and defends him, or they say “your notice was late and you should have given us notice on January 1st and at the very least on March 1st so we are not going to defend you or indemnify you.” 
-One option is that the insured can bring a declaratory judgment action against the insurer seeking a determination that its notice was timely under the circumstances 


-in the meantime the lawsuit (between the insured and the injured) will go forward and the insured will either hire a lawyer or he won’t (Doyal v. Allstate – the kennel case)


-he hires a lawyer and defends, doesn’t hire a lawyer and defaults – these are the two possible scenarios) 
-if the injured gets a judgment he can submit that judgment to the insured and the insurer.  If the judgment is not paid after 30 days then he can institute a direct action against the insurance company. 

- the insurance company can also bring a declaratory judgment against the insured to determine if they are obligated to defend 
Lang v. Hanover Insurance Co. (ct of app. 2004) “paintball case”

-was the insurance company’s disclaimer appropriate

-a paintball was shot and hit the P in the eye, a year after the incident the P filed this suit 

-after the action was filed the D declares bankruptcy

-While the personal injury action was pending the injured party (P) brought an action for declaratory relief against the insurance company
-There was no judgment yet, only a disclaimer against the insurance company

-can the injured party commence a declaratory judgment action against the insurance company before they have a judgment?

-there was a split for a time amongst the appellate departments in NY – the second department held in a previous case that the P should be able to test a disclaimer by commencing a declaratory judgment action – but the other 3 departments held that the P could not because they were not in privity with the insurance company and therefore they do not have standing to commence a declaratory judgment action 

-the court of appeals resolves the issue in this case holding that §3420 granted the injured party a right to sue the defendant’s insurance company but only under limited circumstances (what are they? That he had a judgment against the tortfeasor, served notice of the judgment upon the insurance company, and awaited payment for 30 days) 
-Because the P had not obtained a judgment against the defendant they could not proceed in the direct action against the insurance company

-Now the P had a problem because the D had declared bankruptcy so how could P get a judgment.  The court dealt with this by saying that §3420 does not relieve the insurance company of its obligation to pay damages for injuries or losses covered under existing policies. 

-where there has been a discharge in bankruptcy federal courts have held that the permanent injunction that followed does not bar a P in a personal injury action from obtaining a judgment against a bankrupt defendant for the limited purpose of pursuing payment to the defendant’s insurance company.
-even if we were to assume that the potential personal liability judgment was listed in the defendant’s bankruptcy petition the discharge would not prevent the P from obtaining a judgment against the D thereby satisfying the §3420 precedent for suit against the insurance company. 

-so what the court is saying that P can still get a judgment against a D who has filed for bankruptcy protection, but only for the purpose of bringing a direct action against the D’s insurance company. 

-the court is saying in the last paragraph that the insurance company is not permitted to re-litigate the validity of the judgment or the amount of any judgment against the insured – they are bound by that judgment if they have disclaimed coverage and did not defend the D.
2. Cooperate / Act in Good Faith
Class 10/18/05 

1) The Insured has an obligation to cooperate and if they don’t how will the insurance company be able to defend the insured 

a) this is a broad obligation
i) it includes the obligation to give a statement, take part depositions, to be a witness at trial

b) Often the insured has to be encouraged to cooperate – they don’t want to be bothered by a lawsuit. 

2) §3420 – if an insurance company disclaims coverage for failure to cooperate, and a direct action is commenced then the court places the burden of proof in the insurance company to prove the insured has not cooperated.
a) How do you prove someone has not cooperated? 

Thrasher (appellant) v. US Liability Ins. Co (respondent) (ct of app. 1967) (pg 229)
-D insured Kelley, he loaned his car to Morgan, Morgan was driving and Thrasher was a passenger in the car at the time of the accident.
-in Dec 1962 one of the Defendant’s investigators contacted insured (Kelley) 

-Kelley signed a statement admitting that he loaned his car to Morgan and executed a nonwaiver agreement 

-April 24, 1963 thereafter notified by lawyers that they had been retained to defend him, and to notify them of any address changes 

-In April 1963 Morgan filed suit against Kelley claiming Kelley loaned him a car with defective breaks and failed to notify him of the same. 

-No one could locate Kelley, after a trial where Kelley was absent and judgment was rendered for the Ps, the insurer disclaimed coverage due to the insured’s failure to cooperate 

-the judgment creditors (Morgan and Thrasher) now filed a direct action against the Insurance company. 
-the direct actions were limited to 10k per person (even though Thrasher had obtained a judgment of 40k) because you can only sue for the policy limits in a direct action (plus interest or costs) 

-the trial court held that the insurer’s attempts to locate Kelley were superficial and therefore disclaimer was not valid

-The appellate court reversed, holding that the D’s efforts to effect his cooperation were sufficient to sustain its disclaimer. 

-the Appellate division 


-In addition, the appellate division reversed the judgments on the ground that the Ps failed to serve notice of entry upon the defendant as required by §167 of insurance law


-Appellate division was of the opinion that the service of notice upon the attorney’s or the insurer did not constitute service on the defendant and therefore the defendant’s complaint was jurisdictionally defective.
-“The statute requires service upon the insurer in order to give it notice that a judgment has been rendered against its insured for which the insurer may ultimately be liable if it remains unsatisfied for a period of 30 days.” 

-“Since the stature does not specifically provide a method for giving such notice, any method of service which is reasonably calculated to do so ought to be sufficient to comply with the statutory requirement.”
-“While service upon an officer of the insurance company may be preferable to service upon an attorney retained by the insurance company, it may cannot be said that the service upon the attorney is not reasonably calculated to give notice.”

-Therefore, service upon the attorneys fulfills the requirements.
-“The Burden of proving lack of co-operation of the insured is placed upon the insurer.”

-“the courts have consistently held that the burden of proving the lack of co-operation is a heavy one indeed.  
· This is known as the Thrasher test and is still the rule today. (pg 233)
· Thus, the insurer must demonstrate 
· (1) that it acted diligently in seeking to bring about the insured’s cooperation; 
· (2) that the efforts employed by the insurer were reasonably calculated to obtain the insurer’s cooperation; and 
· (3) that the attitude of the insured, after his co-operation was sought was one of “willful and avowed obstruction.” 
· Test has been applied to not only automobile cases but to any other cases involving liability insurance even when there isn’t a policy of the state that requires insurance (homeowners, general liability cases, etc.)
· The more recent cases have reaffirmed this test.
· Aside: In NY there is a provision in the vehicle and traffic law that allows an automobile victim to serve the commissioner of motor vehicles as agent of the owner of the vehicle.
· Non-waiver agreement: An agreement made with your insurer in which you agree they will provide you with a defense without waiving their right to raise insurance issues latter on. 
· Sometimes the insured will sign such an agreement in order to negotiate such a defense if there is some coverage issue that the insurer might raise.  


C. Conflicts of Interest / Insured’s Right to Select Counsel 
· Public Service Mutual v. Goldfarb (1981)
· Dentist Convicted of sexual Abuse 3rd degree
· Victim filed a civil suit against her dentist
· the insurer filed this declaratory judgment action asking the court to determine if the policy provided coverage for the civil claim seeking compensatory and punitive damages 
· Special Term held no coverage was provided by the dentist’s professional liability insurance 
· Appellate Division reversed because the policy specifically provided coverage for assault and undue familiarity as well as for dental malpractice 
· This court holds that as a purely contractual matter absent any consideration of public policy, a claim within the stated coverage has been made and the insurer is obligated to defend the suit.
· The mere fact that an act may have penal consequences does not necessarily mean that insurance coverage for civil liability arising from the same act is precluded by public policy.
· Whether such coverage is permissible depends upon whether the insured, in committing his criminal act, intended to cause injury.
· One who intentionally injures another may not be indemnified for any civil liability thus incurred. 
· However, one whose intentional act causes an unintended injury may be so indemnified.
· If the injuries were unintentionally caused the insured may seek indemnification by the insurer for compensatory damages only.
· Under no circumstances, however, can the insurer be compelled to indemnify the insured for punitive damages.  Such damages are, as the name implies, a punishment for intentional wrong doing. 
· to allow insurance coverage for such damages “is totally to defeat the purpose of punitive damages.”
· An agreement between two private parties, no matter how explicit, cannot change the public policy of this state. 
· If the injuries were intentionally caused the insured may not seek indemnification for either compensatory or punitive damages. 
· the insured also had a concern about counsel and wanted to choose his own attorney because he felt there was a conflict of interest. 
· D was worried that the counsel provided would try to steer this case into an area of non-coverage 
· Ct of appeals held that in situation where the insurance company is refusing to indemnify on certain grounds but agreeing to indemnify on others, in that situation the insured can select its own counsel whose reasonable fees are to be paid by the insurance company.
· Why? 

· b/c perhaps that counsel that was selected by the insurer may be unethical and may try to steer the case into a non covered area. (they don’t actually say this but they come pretty close to saying it. 

· FN* “Independent counsel is only necessary in cases where the defense attorney’s duty to the insured would require that he defeat liability on any ground and his duty to the insurer would require that he defeat liability only upon the grounds which would render the insurer liable.”
· there is a push and pull between the defense counsel and insurance company. 
· the insured wants the case to go away, they don’t want to have to pay anything.
· it is the defense counsels obligation to protect the interest of the insured.  They do not have to do everything the insured wants done but it does mean the insurance companies selected attorney has to keep the insured’s interest in the forefront of his mind, and do nothing adverse to the insured interest.
· the primary obligation of an insurance companies selected counsel is to represent the interest of the insured – and do nothing to compromise that insured’s relationship with the insurer.

· sometimes the attorney representing the insured will learn something in the course of that case that if know by the insurance company would cause the insurer to deny coverage 

· that wouldn’t be good for the insured 

· example: there is a bar fight and the plaintiff gets hit in the face by the bar glass. P then sues the insured for negligence and the insured gives a statement to the insurance company in the beginning and says, “it was an accident, that all of a sudden he turned around and the P was there.” 
· During the course of the deposition the insured says the same thing but after the deposition says to the lawyer, “by the way I made this up, I did it on purpose.  I’d do it again given the opportunity.” 

· What does the defense counsel do then? He can not communicate this information to the insurance. 
D. “Other Insurance” Clauses

11 NYCRR Part 150
Class 10/20/05
· Excess insurance -  

State Farm v. LiMauro (1985)

-the defendants were in a car in which the deceased was a passenger
-an accident occurred between the defendants and another vehicle 

-the estate of the deceased filed a wrongful death action against both drivers 


-additionally a personal injury action was filed separately against the defendant by the deceased’s estate

-LiMauro’s have insurance from State farm Mutual for a max of 300K, Navarro has insurance through Aetna with a limit of 300K

-LiMauro’s have an additional policy from State Farm Fire with a limit of 1 million
-This action was started by SF Fire, asks for a declaration that it is not required to contribute until Aetna’s policy limits are exhausted

-Aetna argues that its policy is excess over Fire’s or alternately, is concurrent with it.

-Special term held that both policies covered the injuries for which recovery was sought and should contribute in proportion to their limits.

-The appellate division reversed, concluding that the policies “did not, in fact, cover the same insurable risk” and that the Aetna policy had to be exhausted before SF Fire was obligated by its policy to pay.
1) Kinney Rental = owner / John Fagan = operator 
· If you own a car and have insurance on it, that insurance goes with the car regardless of who is driving (i.e., I let my friend barrow the car, or my brother drives it to work) 

· There is one exception to this and it is traditionally found in the rental car business.

· Rental companies own lots of cars and they are required by law to provide minimum coverage on their cars. 

· But this is a fairly large risk if they want to be competitive on the rates so they are allowed to obtain a policy that says “we have primary insurance on this car except if there is other insurance that would apply to satisfy the financial requirements of the vehicle and traffic law.

· This clause is “traditionally” known as the no liability clause.
· When you see the words “no liability clause” it means that it is a policy that would apply if there is no other valid or collectable insurance available to the person who is driving the car.

· Which means to Kinney Rental, if the D has coverage then we walk away, our policy doesn’t apply at all. 

· Many policies, and in this case Fagan’s policy, said that if you are driving a non-owned automobile we’re excess to all other valid and collectable insurance. 

· That is “traditional coverage” in non-owned auto cases.

· So now we have two policies that say, “We are not going to be primary.” 

· The Kinney auto policy says “we don’t apply if there is any other insurance” and 

· Fagan’s policy says, “we’re excess to any insurance that would apply.”

· What happens in this situation? 

· They cancel each other out.  The court said, “But as the confrontation between the Driver’s non-owned excess clause (Fagan’s) as to all of its coverage and the no liability clause, both have contracted to cover the same risk on the same level.”

· They cancel each other out and contribute Pro Rata (pay in proportion to their share) as opposed to in equal shares. 

· If the policies are silent they will pay pro rata 

· Both agreed they wouldn’t be primary.  Kinney’s policy is written a little differently, it calls itself a “no liability” clause and only applies if there is no other valid and collectable insurance.  It is an attempt, by Kinney to escape any liability at all if there were other coverage. 
· You would think this “no-liability” clause is never going to do Kinney any good because the operator of the vehicle is never going to be the owner and will have a clause in their own policy that say they are excess insurance. 

· The answer to this is not always.  Not all people that drive this rental car are driving this car as a non-owned automobile.  

· There are times when policies (like the one Fagan has) won’t have the excess policy applicable to this vehicle. Primarily because it is a temporary substitute automobile.
· Temporary substitute automobile – suppose your car breaks down and is in the shop for a week. The car you get then is  temporary substitute automobile. It is different from a non-owned automobile. 

· A non-owned auto is when you still have your car available but you have chosen to drive someone else’s.

· So there are situations where this policy will be primary and won’t contain the excess clause and that is why the rental companies have this type of policy. 

· But there is another car in the accident: the Lumberman’s case.
· You have Allstate as the primary, everyone agrees.  Then you have excess 1 which is Allstate and excess 2 which is Lumberman’s (issued to the father by his company).
· Everybody knew that Allstate was going to be the primary, but the question is what becomes of the other two?

· Aside: By the way, when you begin to analyze these, especially once you get beyond the non-owned automobile situation, you have to read the terms of the excess coverage. 

· The court analyzes all of these cases based upon the individual contracts between the insurance company and those people that it has insured. It uses nothing else.  It is a series of insular evaluations – it evaluates that relationship and then compares that relationship to the other relationships that exist between the other insurance companies and their clients 

· The Allstate policy said – is excess not contributory to all other collectable insurance.  The Lumberman’s policy contained even stronger language as to what insurance was going to be required.  It said that it would be excess to any other valid and collectable insurance available to the insured whether such other insurance is stated to be primary, contributing, contingent, or excess. 
· The argument that Allstate made was that these two should share but in this case the court said no. That the language in the Lumberman’s policy clearly indicated that all other insurance including all other excess insurance beneath it has to be exhausted before it came in to play. 
· Aside: these policies are generally called aggregate policies and have a limit of say 10 million dollars.  During that policy period they will pay a total of 10 million dollars in claims – when that 10 million dollars is gone the policy is used up – this is called an aggregate policy) What happens in the commercial setting is, assume a company like GM has insurance, they’ll have a claim and pay the claim and then they’ll get reimbursed later in the excess, they’ll exhaust that, then they’ll exhaust the second layer of excess, and then they’ll exhaust the third layer of excess.
· What you will find from time to time is the attorneys keep changing and that is because when you drop from one company to the next, this one company that now has the risk has different panel counsel so they have moved over to their own attorney, which they feel is important enough to do to protect their own interests. 

· The court then discussed the public service mutual case.  Public service stands for the policy that where the policies don’t specifically create a pecking order there is going to be contribution pro rata.
· The reason that happened and the reason they weren’t able to take advantage of Lumberman situation is they didn’t contain the specific language

· You can’t do this quickly, you need to read the policy language in order for you to make the determinations. 

· Because the policies did not contain the specific exclusion for excess insurance so that it would drop down below the excess coverage and because it was silent about how the payments would be made if the two policies came into play together, they paid pro rata. 
· Now go back and look at LiMauro – you have an owner, the personal auto policy, outside of the exception for rental cars is the primary policy.  You have the operator’s policy which says were excess to all valid and collectable insurance and you have the success protector policy. How do you allocate these last two policies?
· the answer is 3 because this excess language was never intended to deal with an excess policy – it dealt with a primary policy. 

· This policy is a personal auto policy issued to someone who owns a car and it says, “we insure your car, and we insure you when you are driving any other car. However, if you are driving a non-owned car, like someone else’s vehicle, then we are going to be excess to the other valid and collectible insurance.”  That other valid and collectable insurance is the other primary policy.  

· There is an underlying theme that policies that are designed to be excess are considered excess. 

· So that means that this policy was designed to be excess only to the primary policy on a car.  It applied only in a non owned situation. 
· The State Farm policy that was issued to LiMauro was always designed to be excess, it was always written to be excess and the language that it contained besides insuring someone other than the named insurer who is operating the vehicle with the named insurers permission and consent.  Contained language that said we are going to be excess to the other insurance that applies. 
· The court found that this excess policy contemplated the situation where you have an operator of a non owned automobile and for that reason it’s going to be excess to everything.
· If you are going to write a policy that is designed to be excess then it will be excess to anything that will otherwise be a primary insurance policy. 

· If there were no insurance on Muvaro at all and he is driving LiMauro’s car, he would still be insured.  The same is not necessarily true of the excess. If there were no underlying insurance then the excess may never come into play. 
· The concept is called Drop down – they wouldn’t hit drop down if there were no underlying insurance. They contemplate the existence of underlying policy. 

· Muvaro’s policy will insure him no matter what car he is driving as long as he has the owner’s consent. He will always be insured.  The same is not true with the excess policy. 

· Now excess coverage is designed to be insurance in excess of all other valid and collectable insurance – so you think it would come at the end right?

· Excess coverage means exactly what it says it means.  Hypo: You have a Coal company who loads the coal on a truck.  You have the hauling company who drives the truck, you have the driver of the hauling company who’s working for the hauling company, and you have the excess policy for the hauling company.

· No in this case the Insurance companies agreed on what there status was.  The Hauling company had 100k and was primary, the driver’s own policy was second, the hauling company’s excess policy was third and the hauling company would have been fourth. 
· This truck ran into the back of a car, and killed the driver (dan’s ex wife) 
· The case went to trial and the verdict was 250K there is interest on these cases from the date of the death (at the time of this case the interest was 3%) so the total verdict was 256k

· So the Hauling Co’s insurance paid  100k, the drivers insurance co paid 100k, and the excess policy contained a retained limit of 250k which said their coverage doesn’t kick in till 250 k has been paid. 
· So the excess coverage company only paid 6k

· Now the loading company’s insurer had to pay 50k as the fourth layer.

Pro Rata v. Equal Shares

· When do equal shares happen?  When is there equal sharing amongst insurance policies / companies?  

· If you read your own insurance policy on your car, it will talk about your policy being excess to any other valid and collectible insurance.  And if is and there is another excess clause then there is an agreement to share and generally it says that agreement share is in equal shares.  
· Only when the policy actually says that the sharing of concurrent coverage is in equal shares, is it in equal shares. (the trigger is that the policies say it equal shares)
· Only one policy has to say it but if one does then it is in equal shares. 
· If the policies are silent then it is pro rata. 

· What is the practical effect? 

· Well, we have a judgment for 2 million dollars – primary’s limit is 500k so the 2 excess polices have to cover the remaining 1.5 million
· and assume that there are two excess policies and at the end of the day they are going owe 1.5 million. If they share pro rata of 1.5 million excess 1 will pay 500k, and excess 2 will pay 1 million. 

· If they pay in equal shares then they both pay 750k 

· The point is that this payment structure becomes very important to the insurance companies.

· The trigger is that equal shares language is in the policy, but if it is not in the policy then they share pro rata. 

· Always look for the method of sharing in the policies – 

· The general rule is that if one party says equal shares then it is going to have equal shares. 
Unit IV- Insurance of the Person: Life, Health & Accident

1. Insurable Interest: 

· Cestui Que Vie (CQV) is the person whose life is insured – the life with which we are concerned 
· A person is considered to have an unlimited insurable interest in his own life and may name anyone he wishes as beneficiary 
· A life policy is not an indemnity contract since it provides for the payment of a specified sum at the insured’s death

· If the insured is better off dead to you then you don’t have an insurable interest. 

· You can’t buy insurance on some one who would be better dead to you than alive

· 2 different kinds of life policies:

· Term – lasts for a term of years and you pay for your risk, they build up no cash value, can’t barrow against them – your risk is evaluated by the insurance company and they determine what your premium is going to be and they say for the next ten years we will give you X amount of coverage if you pay the annual premium of Y. Term policies merely insure the risk
· Whole Life – applies to your whole life, has a premium that generally stays the same for your whole life.  Usually starts with a knock at the door and they want to sell you insurance, you go through a similar routine –they give you a physical and then pay the premium.
· The Premium does two things – 1) it insures the risk and 2) builds up cash value. 

· So as time goes on the investment side of the policy begins to generate cash value.  The theory being that in the end the cash value of the policy will be an asset of yours.  And under current terms you can barrow against it, if you purchase a policy from a mutual company because of your investment you may get a dividend, it generates interest – it is an investment like a 401k.

· What you are doing when you buy any insurance – you are betting you are going to loose- 
· You start out with an application and a physical. 
· There is a period of two years where after if you have lied on your policy it no longer matters – the incontestability period – the insurance company can no longer contest the policy  

· It has to be delivered, it is not enough for a company to make the decision to underwrite it – it actually has to be delivered to the insured for it to take effect. 

· What is an insurable interest?

· Grigsby v. Russell (SC, 1911)

· Out come: The Assignee got the proceeds 
· This case stands for the proposition that the insurable interest is identified at the inception of the policy. 

· P couldn’t pay for an operation that he needed but he had this policy and assigned it to the doctor and the doctor performed the surgery. 
· The insurance company interplead the parties who claimed an interest, they didn’t raise the interest issue

· The fight was between the estate of the deceased and the doctor 

· The court held that if there is an insurable interest at the inception of the policy then you can assign the rights 

· b/c he bought the policy for himself and he was better off to himself alive – it passed the test- they assume you are making a bet you want to loose

· To deny the right to sell except to persons with such an interest is to diminish appreciably the value of the contract in the owner’s hands. 

· A valid policy is not avoided by the cessation of the insurable interest, even as against the insurer, unless so provided by the policy itself

· Who can raise the question of who has an insurable interest 

· Secor v. Pioneer (MI ct of App., 1969)

· Only the insurer has standing to raise a question about the company’s insurable interest

· The time for testing an insurable interest is the time of insuring. 

· A “key man” in the business context is a person whose loss will cause harm to the business, thus “key man” insurance. 

· The Key man retired and died shortly after the payment of the final payment 

· The key man’s widow sued claiming the proceeds of the policy were hers

· Key man was better off alive to the company than dead so they had an insurable interest at the time the policy was issued
· You can buy insurance on the life of someone which whom you don’t have an interest only if the named beneficiary has an interest in the life of the CQV (insured).
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· One can only acquire a policy of Life insurance on some one else’s life is at the time the policy is acquired, the person or party purchasing the policy has an interest in that person’s life. 

· Can be a family interest, a business interest 

· So the statute focuses on the interest at the time the policy is acquired, but interest is important at the time of the occurrence in regards to property insurance. (ex: buy a house and get insurance on it. But then you sell the house and the house burns down. You didn’t have an interest in the house at the time of the occurrence)

· Life insurance is gambling – you are betting you will die before you pay too much on the premium, the insurance company is betting you will live a long time so you can pay a lot of the premium 

· So §3205 defines the interest as related to life insurance 
· Traditional relationships – spouse, children, employee – consent isn’t necessary, but for other you need consent 

· There are limits on the amount of insurance you can acquire on a child (typically burial costs)

2. Beneficiary’s interest 
· Herman v. Provident Mutual Ins. Co. of Philadelphia (1989)
· Head partner has insurance policy on him naming the partnership as the beneficiary
· Partner passes away, shortly after the partnership dissolved

· Daughters want the policy, they argue the partnership no longer has interest in the policy 

· The lower court agreed with them, but the ct of appeals holds that the interest is determined at the time of inception of the contract

· The partners actually had an interest in the partner at the time the policy was created and therefore they were legitimate beneficiaries
· What happens if you have no interest in the life of the person you get the policy on (ex: girlfriend) and then you acquire an interest in the person (you get married)? 

· The policy would be void because you had no interest at the time of inception.  To solve this you should just have the policy reissued prior to the person’s death but after you acquire the interest.
· Material Misrepresentations► often times people will make misrepresentations to the insurance company. 

· §3105 deals  with “Representations by the insured” 

· If a misrepresentation comes to light and the insurance company would have not issued the policy had they known the truth at the time of the policies issuance.  This is a material misrepresentation 
· However, if the insurance company would have issued the policy if they had known the truth then the policy remains intact.

· Thus no contract for insurance will be voided unless such misrepresentation was material.   
· People make misrepresentations to insurance companies because they may not know of the condition.  § 3105(d) was enacted to deal with this type of situation.
· If an insured was not aware of the information then they are not held to have made a misrepresentation to the insurance policy. 

· There is a 2 year window in which the insurance company is allowed to void the coverage based on a material misrepresentation but if that 2 year period is up and the insurance company does not find out about it then they can not deny coverage based upon that misrepresentation  

3. Conditional Prepayment receipts 

· Cavallo v. Metropolitan 
4. Conditions, Warranties & Representation 

· Insurance Law §3105, 3106
· Funchess v. The US Life Ins. (1980)

· The Insured misrepresented his age of 47 as 37 and the insurance company said that this was a material misrepresentation because at 37 there is no physical examination but at 47 there is. 

· The court said the decedent was killed by a gun and had nothing to do with the decedent’s age.  Furthermore, the Insurance Company failed to show that they would not have issued the policy had they known the truth. 
· VanderVeer II v. Continental Casualty co. (1974)

· Guy applies for a life insurance policy and affirms that to the best of his knowledge he is in good health that and free from any physical impairment or disorder. 

· He listed 5 separate occasions on which he had received treatment for various disorders referred to in the question 

· P was injured in a golf cart accident and had chosen the policy which paid 1k per month but the ins only paid him500 per month

· P sued for the full 1k per month
· The Insured demonstrated that they would not have approved some one in similar circumstances for the 1k per month plan.  

· The insurance company would have approved some one in the same or similar circumstances for the 500 plan and therefore the P is only entitled to the 500 per month because they made a material misrepresentation to the insurance company
· North Atlantic Life Insurance Co. v. Rothman (1989)
· Decedent made a misrepresentation about their smoking history 
· The Decedent then dies, and the insurance company finds out that 6 months prior to the application the decedent was characterized in a medical report as a heavy smoker

· The Decedent’s wife (P) made counterclaim for reformation of the policy that would have been issued had the insurer know the truth at the time of issuance
· The Court holds this was a material misrepresentation and the policy could not be reformed
· §3203 Individual Life insurance policies; standard provisions as to contractual rights and responsibilities of policy holders and insurers

· §3216 Individual accident and health insurance policy provisions

· The policy is incontestable after two years of issuance, except in the case of fraud. 
· Where unscrupulous agents suggest to unsuspecting clients that they cash in some policies to buy new ones is called “Churning”

· The most knowledgeable client ay not know all the ramifications of cashing in and purchasing new policy. 

· Thus there are regulations that the insurance company must provide detailed information about new policies (i.e., that there is a 2 year period of contestability on the new policies

· Trainor v. Hancock (1981)

· Wife (P) trying to recover under LI policy for Husband 

· Husband Lied when applying for the policy, did not disclose his prior hospitalization for alcoholic hepatitis and cirrhosis of the liver. 

· If the information had been revealed the policy would not have been issued

· Trainor’s allowed their previous policies to lapse due to non payment of premiums

· The agent for the insurance company met with the Trainor’s to discuss reinstating the policies
· Instead because he had been laid off from his job, a plan was formulated to cash in the old policies and write a new policy

· New policy had a comparable premium but provide superior benefits

· In the course of formulating and executing this plan the agent did not comply with Insurance Department Regulations 

· Those regulations require the agent to obtain a statement listing existing policies and whether or not the new policy is intended to replace any of the existing policies 

· If the agent believes that the new policy is intended as a replacement policy, he must submit the proposal he presented to the insured along with certain disclosure statements to the company.

· The intent of the regulations is that “by reducing the opportunity for misrepresentation and incomplete comparison in replacement situations, and by precluding unfair methods of competition and unfair practices” that each insured will be able to make an informed decision in his own best interest.

· The particular effect of this agent’s failure to comply with the regulations was that Mr. Trainor was not properly warned that the new policy would be contestable for a two-year period. 

· The effect was also that it was more difficult for the company to determine that the new policy was a replacement policy and that because the policy was being written for one of the Insurer’s current customer’s so no credit check was done.
· The Trial court found the determinative question to be “whether the insured’s alleged misrepresentations so outweighed the Hancock’s violations that P should be barred from recovering despite those violations.

· The court held that although the decedent’s misrepresentation would normally bar recovery under the new policy, Hancock could not disclaim its obligations because they had sought and accepted the benefits of the replacement contract.

· The appellate division affirmed 

· This court (ct of appeals) reverses and dismisses – they tried to put the parties in the same position they were in prior to the new policy. 
· New England Mutual Life Insurance Co. v. Caruso (1989)

· The Court balanced the need to avoid gambling on someone’s life where you don’t have an interest with the two year incontestability clause. 

· Court held that the two year incontestability clause was the greater interest. 

· Thus, the insurance company had the obligation to investigate and since the 2 year incontestability period had passed they had no recourse unless the was an inducement by fraud 

· §3232 Pre-existing Condition Provisions in Health Policies

· Should pay attention to

· When you move to a group insurance policy from another group policy then they are pretty good about paying for preexisting conditions

· The statute provides that if you have not had any treatment or recommended treatment within the last six-months then there is no pre-existing condition
· And even if you have had treatment with the last six-months then the pre-existing condition is only excluded for a maximum of 12 months

· Health Insurance Association of America v. Corcoran superintendent of Insurance (1990)

· The Superintendent passed a regulation saying that AIDS testing is not going to be a requirement for issuing insurance but the insurance carriers sued the superintendent to get the regulation voided

· The court held the regulation void.

· The CPCU Handbook of Insurance Policies 

· The first thing you need to do when dealing with an insurance question is to look at the policy
· Remember Insurance Policies are Contracts 

· An insurance contract is the sum of that which is provided to the insured reduced by that which is removed from the policy by exclusion and also compliance with the policy conditions 

· C=(WI – WO) + CPC [WI = what’s in (what is covered), WO = What’s out(the exclusions), CPC= Compliance with coverage policy conditions (condition of coverage is breached)]

· First with any policy you have, you are going to find the declarations page 

· Then definitions – every policy has a definitions 

· Once you get past the definitions then you get into the meat of the policy which is broken up into sections. 

· Liability, Medical, Property, Etc.,  

Class 11/01/05

Property Insurance 
· Most of what we dealt with are first party insurance contracts
· The difference b/t first party and third party situation is that a first party action is basically an action on a contract which is a policy of insurance. 
· Generally a dispute between two parties to a contract as opposed to a third party (an outsider) who is seeking to obtain a benefit from a policy because of the action of one party or another to the contract.
· There are some standard policy provisions- 
· generally speaking parties can pretty much agree to anything within certain boundaries, the exception being agreements that are against public policy are voided.
· Policies of insurance are no exception but do have some further restrictions – they are very highly regulated (w/in NY state especially) 
· In first party insurance geneally disputes between the insured and the insurer are resolved through declaratory judgment actions.

· Basically what they are doing is asking the court to determine, not a question of damages but a question of right.

· Therefore the question becomes what is the enforcement mechanism?

· It is either contempt for violation of a judgment that comes out of a declaratory judgment action, or you can begin a separate action. 

· Often times you’ll find a request for DJ standing on its own

·  There are only 2 sections that deal with declaratory judgments CPLR 3001, and 3017(b)

· One of the basic requirements for any insurance contract of property is an insurable interest. 

· There must be an insurable interest at the time the contract is entered into and at the time a claim of loss arises – this is different from life insurance b/c in life insurance there only needs to be an insurable interest at the time the policy is issued.
· the theory is that you are wagering, you are betting on the outcome of something in which you have no insurable interest. 

· The basis for determination of an insurable interest is whether you have a property interest, either legal or equitable, and whether the insured will sustain damages as a result of the loss. 
· And insurable interest can also be determined by the existence of contract rights – like if your creditor has an interest in the outcome of a risk they therefore have an insurable interest. 

· The possibility of legal liability also gives rise to an insurable interest as well as the factual expectation of damage.

· Under §3401 Insurable interest shall include any lawful and substantial economic interest in the safety or preservation of property from loss, destruction or pecuniary damage.

· Fire insurance in the State of NY is highly regulated and is really a predetermined contract – there really is no opportunity for negotiation b/c the risk is so very high.  

· It really covers some very interesting concepts beginning with the insurable interest- you have to have an insurable interest in order to obtain a fire insurance policy; either the owner or the mortgagee. Mortgagee are automatically included in the provisions of fire policies.  

· Policies include the duty to secure a property after a loss and to mitigate any damages.  Failure to do that can void a policy of insurance.  Ex: the homes in the Gulf States – they were damaged by the flooding but there is an obligation to mitigate your damages by securing the premises against mold or looters. 
· Examinations under oath: a tool that insurance companies write into contracts for insurance. 

· This is really a tool for insurer to get discovery from an insured when a loss has occurred

· It is generally conducted like a deposition, it takes place under oath, a party may be represented by counsel but they are not required to bring counsel. If they do bring counsel, the counsel may only participate as an observer and may not actively participate (no objections)
· Generally in NY you can’t be required to produce certain documents that relate to the claim. There are others that if relevant can be required 

· By statute an insured has to wait 30 days after an examination under oath is conducted before they can pursue a lawsuit. 

· Theory being, public policy – try to resolve these disputes, but if it is not resolved by the insurer and the insured within that time then a lawsuit may follow

· And an insured has no right to object to a deposition even if every question is identical 

· While a mortgagee is automatically a named insured on a policy they may not be required to submit to an examination under oath 
· Etterle v. Excelsior Insurance Co. (1980)

· The lack of insurable interest in the property insured renders the property insurance void and unenforceable 

· §3401 of the insurance law requires an insurable interest in the covered property which is deemed to include any lawful and substantial economic interest in the safety or preservation of property from loss, destruction or pecuniary damage.

· Any right which may be enforced against the property, and which is so connected with it that its injury or destruction will cause loss is an insurable interest.

· “The test of insurable interest is whether an injury to the property or its destruction by the peril insured against would involve the assured in pecuniary loss.”
· §3404 Fire insurance contracts; standard policy provisions; permissible variations. 
· Brownell v. Board of Education (1925)

· Buyer (even after paying deposit) has no insurable interest in the property 

· Therefore, the only one who can obtain insurance on the property is the seller. 

· After the fire the seller wants to keep the proceeds of the policy 

· But the buyer institutes this action for specific performance to compel the insurer to sell to him – except if the building is burned down he it can’t be sold 
· Under those circumstances the seller is entitle to void the contract, keep the insurance proceeds and refund the down payment that was made b/c it is impossible for the purchaser to purchase what they originally contracted for. 

· So in these circumstances, the seller (during that interim period after the contract is signed, but before the closing) is really holding the property in an equitable trust for the benefit of the purchaser

· All of the legal rights and responsibilities have not transferred, the seller still has the obligation to maintain the property
· So really the seller is holding the property in a constructive trust for the buyer – the seller continues to have obligations (including the obligation to maintain insurance on the property in the event of a loss and the buyer promises to buy the property and pays the down payment 

· The benefit of the vendor’s policy belonged to the vendor, and the vendee had no claim on the insurance money.

· Insurance is a mere personal contract to pay a sum of money by way of indemnity to protect the interest of the insured. 
· Insurance runs to the individual insured and not with the land.
· Reed v. Federal Ins. Co. (1988)

· This case determined that an innocent insured can recover to the extent of their ownership interest. 
· Property was held by father was transferred to eighteen-year-old daughter (to avoid his creditors taking the property) and they were both listed as insured 

· The father, the named coinsured independently caused the fire. 

· She was able to collect on the insurance policy

· The main point of this case is that insurable interests stand on their own. 

· If you have an insurable interest, your right can not be impacted by another person with an insurable interest in that property

· Even though her father caused the loss, she was entitled to the full proceeds of the insurance policy.

· In other words, you can’t impute the bad acts of the father to the daughter

· The insurer, by determining that they were not going to pay the loss discharging the mortgage – paid off the outstanding amount, foreclosed on the house, and sold it, they wiped out any subrogation rights that they had. 

· Therefore when they make payment to the daughter they couldn’t even off-set what they had paid for the mortgage

· Had they done it a different way they would have paid out less b/c they would have gotten a credit for the mortgage but P got a windfall b/c she was able to recover the amount free and clear that was owed to the mortgage company.
· Lane v. Security Mutual Ins. Co. (2001)

· Lane tried to fix this loophole made by Reed by saying that if any insured engages in bad acts that caused the loss then we don’t have to pay on the policy
· The court said no, and “any policy that insures against the peril of fire must incorporate “terms and provisions no less favorable to the insured than those contained in the standard policy”

· And “’conditions suspending or restricting insurance,’ states that damages will be disclaimed “for loss occurring while the hazard is increased by any means within the control or knowledge of the insured.”
· The main point is that any policy of fire insurance needs to provide at least the minimum amount of coverage as that in the standard policy.
· Fireman’s Insurance v. Wheeler (1991)

· A closely held corporation with a fire loss 
· The president and principal shareholder were looked to by the insurance company for subrogation
· The executive officers were listed as additional insures but b/c subrogation is an equitable principal this was not submitted to the firm b/c subrogation is intended to be used to provide recourse against third parties – not against your own insured 
· The law assumes there will be negligence by your insured.  That generally brings about their loss.  When insurance companies write these policies and calculate the premiums they are going to except that’s one of the factors they take into account – the potential negligence of their own insured in determining how great a risk they are willing to accept and what amount of $ they are going to accept for writing that. 
· The issue of valuation is something that is struggled with on a daily basis. 
· Elberon Bathing v. Ambassador Insurance Co. (1978)

· Primary coverage of 25k, excess coverage of 125k 
· there is a loss well in excess of 25k so the primary carrier pays the 25k
· the question now becomes how do you determine what the excess carrier is liable for, what is the amount they should be required to pay?
· The D claims that replacement cost has to include a deduction for depreciation
· Without that the insured would receive a windfall – they would be recovering a lot more that the risk that was underwritten
· The policy said that to the extent of the actual cash value of the property at the time of the loss -that’s what the recovery was to be, but without exceeding the amount it would cost to replace or repair the property of materials of like kind or quality. 
· So the way it essentially came down is that there are competing methods of valuation – which one should apply?
· 1) Do you accept market value as the determination of damages (the price a willing buyer would pay a willing seller at a fair and bona fide sale by private contract- neither being under any compulsion – in other words an arms length transaction b/t strangers – what is someone willing to pay and what is someone willing to accept?) 
· 2) Or replacement cost plus depreciation – this often results in an excessive payment to an insured – it is inflexible; it doesn’t take into consideration other factors such as appreciation or depreciation of land values, rental values, location (neighborhoods can change). 
· Now NY has adopted the broad evidence rule which basically says that you have to take into consideration all the relevant factors when considering value and unless the contract stipulates otherwise the insurance company is only required to pay the lesser amount of value 
· The situation in this case is that the building was very expensive to build originally but the neighborhood has changed, etc. The building is destroyed by fire and the question becomes – do you have to pay the replacement vale or the market value. 
· Even though the insured will come forward with all the replacement costs will be and claims that is the appropriate measure of damages; it is sufficient for the insurance company to come forward with proof of market value and say this is really what it is worth and this is what we are obligated to pay.
· This is especially true in situations where you have a noninsured who is looking for the recovery.
· In this instance someone drove a truck into it and started it on fire – so you have a stranger to the insurance policy, the property owner had insurance, paid the claim against him through his own insurance company but that insurance was insufficient to compensate for the loss so the person looks to the insurance company of the truck driver who drove the truck into the building. What is the appropriate measure of damages?
· Property insurance policies have appraisal provisions- generally what happens is the insurance company, when a claim is made, can invoke the provision prior to lawsuit, and the insured hires an appraiser and gets an appraisal of the measure of damages evaluation put on the loss. Then the insurance company hires an appraiser and they do an evaluation, then the two submit their evaluations of damages submit their measure of damages to a third appraiser and they make a determination on that basis. 
· This is a lot like an arbitration proceeding, and can either be binding or non binding but it is often away to avoid litigation. 
· There are some policies that spell out the method to be used in determining the value of the loss but that is generally not the case
· It is to the advantage of both the insured and the insurer to leave open the method of valuation to account for the loss.
· The parties in Elberon used this process for valuation, but the D’s appraiser refused to sign off so P sought a judgment. 

· The court determined that you have to take into consideration depreciation of the actual cash value. 

· If a policy is written for a certain amount of coverage 
· §5-1311 Uniform Vendor and Purchaser risk act:

· Talking about transfer of risk and insurability of property by a potential purchaser
· This is codified in NY, and specifically provides that any contract for the purchase and sale or exchange of reality shall be interpreted unless the contract provides otherwise, as including an agreement that the parties shall have the following rights or duties:
· When neither the legal title or the subject matter of the contract has been transferred to the purchaser, if all or materially part thereof is destroyed with the fault of the purchaser or is taken by eminent domain the vendor cannot enforce the contract the purchaser is entitle to recover any portion of the price he has paid, but nothing herein shall be deemed to deprive the vendor of any right to recover damages against the purchaser for breach of contract by the purchaser prior to the destruction or taking. 
· If an immaterial part thereof is destroyed without the fault of the purchaser or is taken by eminent domain neither the vendor or purchaser is deprived of the right to enforce the contract, but there shall be to the extent of the destruction or taking an abatement of the purchase price. 
· Broad Evidence Rule- adopted by NY (see above)
· This is also significant in disputes b/t an insured and a third party. 
· Arbitration:

· There may be provisions for arbitration, it is more common now then in the past, generally they come with the appraisal provision

· The insurance company has the ability to insist on appraisal procedures but can not mandate arbitration by insured, the insured has a right to bring a lawsuit in the event there is a dispute that can not be resolved

· An insured can request arbitration but an insurance company cannot mandate it

· Appraisal provision:

· Are required to be in the contract

· Partial Loss insurance 

· Not much said on this in class other then you can sometimes have a smaller loss that is more significant that a larger loss ( part of your kitchen gets damaged in a fire vs. the roof blows off your garage. The kitchen is more significant b/c you use it for a different function. 

· Replacement value insurance
· Not really that common anymore
· Value policies
· The agreed value of a subject matter insured – ex: you go to the post office and insure a package, you are agreeing to the value of the subject matter upfront 

· The value of the item could go up or down ( ex: a painting, could go up or down in value but you have “locked in the value”) 

· Tend to be very short term
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· US Fidelity & Guaranty Company v. Annunziata (1986)
· as@hurwitzfine.com 
· Coinsurance (page 119)
· This is one of the areas where there is a little math
· A policy indemnifying an insured against a loss or damage to property can limit the amount of exposure for the insurer to a percentage of the total loss that corresponds to the ratio of the insured sum to a specified percentage of the value of the property 
· We talked about in the last class that what you find most often are partial losses in the property area and so once again it becomes an art rather than a science to talk about what the extent of the liability or exposure that the insurer is underwriting at the outset.
· b/c remember you have two different contracts to think about is and talk about it in the property area
· The first is what is the risk at the time of contracting (the time the policy is issued) and secondly, what is the risk of loss at the time of the loss.
· Coinsurance gives an insurer greater control over the risk that they are under writing b/c by limiting it to a percentage of the total loss they in essence build-in a protection for themselves 
· Not only do they say this is the maximum amount of insurance that is available to you but we are only prepared to underwrite and reimburse you for a percentage of the total loss
· The way that those are calculated becomes very hotly contested in fact in the appraisal process is a science and in a sense it is almost like accounting where it is really a theoretical approach to putting a valuation on something and you can have very two highly qualified appraisers who differ very dramatically in their estimations of value of the loss. 
· But the effect of coinsurance is that it prevents someone who’s insured for a small part of the actual value of the property, and they therefore pay a small premium, but it would be inequitable and really unfair, if they would recover as much as they would if they had insured for a higher amount and therefore paid a higher premium. 
· So again, the idea is to take insurance out of the area of wagering and put it in the area of value for value, so that the amount of the premium that is paid has a rational relationship to the amount someone can expect to recover in the event there is a loss.
· What you will see often is properties that are difficult to assess in value 
· B/c of this formula that is used to calculate loss in the coinsurance area there is an incentive for the policy holder to assign a lesser value to the property and for the insurance company to assign a higher value to the property.
· For instance the materials talk about the Gervant case (pg 119)
· The building was insured for 6k, the policy provided that the insurer should not be liable for a greater proportion of any loss than the amount insured or 80% of the actual cash value. 
· So first you have the question what is the actual cash value, and then you have to apply the formula to it.
· So what they said was that coinsurance was a feature of the policy if in adjusting a loss under it a ratio between the loss and the sound value must be worked out – and that is where that comes in. 
· So that Mrs. Gervant’s says the property is worth 15k, much less than the 15k that was said to be the damage to it
· Her appraiser testified that the land and the building together were not worth more than 7k and even in the event of a total loss the insured still has the use and value of the actual land.
· What you are talking about adjusting is the improvements and the structures on that land so right there you have a discount b/c that 7k is not the total amount of loss – there is something in there that she retains for value 
· The insurance company said it was worth more – the reason being the coinsurance evaluation 
· So in essence the insured has every incentive to say it is worth less b/c the less the property is worth the better the ratio works in their favor and the higher the actual amount of recovery they get. 
· One comment as far as the bailment b/c insurance policies are contracts for insurance as a matter of law someone who is holding the property of another person – say for example you have your car in the shop for repairs, it is there over night and is damaged while in the property and possession of the service station.  They are liable as a matter of law, as a bailee (as holder of your property) for any damage to it, but that doesn’t mean their insurance will cover it, it just means they are liable for it.  With respect to bailment, as with anything else, you have to read the policy language to determine whether the insurance anticipated bailment, and if that’s what they signed onto, and whether they accepted at the outset.
· Question from kid in class: Why does the insurance company say that the property value is higher and why does the insurer want the property value to be lower? 
· If you have a lower amount – she insures for 80% of the amount of the loss, so if the amount of the loss is lower then her actual recovery becomes higher b/c it 
· A low rate of the value and a higher rate of depreciation puts this into 
· Ex: In the case of Mrs. Gervants, the building was insured for 6k, the policy provided that the insurer should not be liable for a greater proportion of any loss than the amount insured bore to 80% of the actual cash value.
· So 80% of the loss and then that is applied toward the amount of the damages themselves.  So it is a question of the amount of the damages first v. the 80% shut off. 

· It comes down to the appraisal of the loss v. the value of the property
· These are the explanations she gave in class and they make no sense but they are verbatim * need to look this up*
· A policy indemnifying an insured against loss of or damage to property may limit the part of the loss to be borne by the insurer to a percentage of the total loss that  corresponds to the ratios of the insured sum to a specified percentage of the value of the insured property. (pg 119)

· Coinsurance has the effect of preventing one who has insured for a small part of the actual value, and who has paid a correspondingly small premium for collecting as much, in the event of loss, as one who is insured for large a premium.
· Bosun’s Locker Ltd. v. Fireman’s fund Insurance Co. (1989)
· Retail store selling boats purchases boats but b/f the store opens there was a fire that destroyed the building and its contents 
· The dispute here was over its policy terms and specifically the actual cash value 
· The P says the actual cash value should mean the retail market value
· The basis and foundation of all insurance policies is to “indemnify the assured, that is, save him harmless or put him in as good a condition, so far as practicable, as he would have been in had no fire occurred.”
· If the insured got the retail price for each boat it would be putting him in a better position then he was in before the fire.
· Gumbs v. NY property insurance underwriting association (1985)

· The P made several attempts to prove the value of the damages that they had sustained, they put on an expert appraiser, but the testimony was deficient.
· The expert testified that the extent of the damage being 39,508. He explained this was the cost to repair the damage from the fire.
· This is not correct b/c the measure is not the cost of repair – if the building is really old then essentially the P is getting a windfall. 
· They are to be put back as near the positions as they were prior to the fire 
· “In a case, which involves a partial fire loss, it is well established that the liability of the insurer will be the difference b/t the actual cash value of the property just proceeding the fire and the market value immediately after the fire.”

· Making Claims

· §2601 Unfair claim settlement practices; penalties (Insurance Law)
· Details unfair claim practices that are prohibited such as misrepresentations, slow response to claims, not investigating promptly, failure to act in good faith in settling a claim.
· §2601 (a)(1) knowing misrepresentation- an insurance company cannot tell someone that a provision in their policy means something it doesn’t mean 

· §2601(a)(2) failing to acknowledge with reasonable promptness pertinent communications as to claims arising under its policies – b/c big companies get a lot of mail and phone calls
· §2601(a)(3) filing to adopt and implement reasonable standards for the prompt investigation of claims arising under its policies 

· This brings up the concept of Spoliation of evidence 
· where evidence pertinent to a claim is destroyed by a party through negligence or intentionally (usually seen as an intentional act but it can be done negligently) 
· some jurisdictions allow separate claims for spoliation but at this point in time NY is not one of them. 

· For now spoliation is an affirmative defense, it can result in the dismissal of a complaint depending on how egregious circumstances are, but it is really kind of an equitable principal. 

· It makes sense that there may not be an opportunity for someone to claim damages without being able to prove it. 

· Basically if you take possession or have possession of evidence of a claim – you have a duty to preserve it. 

· Insurance regulation §216 (Unfair claims settlement) (regulation promulgated by the insurance department by authority delegated by the legislature – deal even more specifically with fair / unfair claims handling practices)
· Failure 

· General Business Law §349 (Deceptive acts and practices unlawful
· Permits the Attorney General or a citizen to step into the shoes of the injured party to bring an action that is based on, not only harm to them but to the general public as well.  What it requires is proof of a pattern of bad acts is admissible. 
· A successful action under §349 of the general business law provides for attorney’s fees. 

· So what you find is people who will take these cases on b/c if they are successful their fees are re-compensated to them

· Igbara Realty v. NYPIUA (1983)

· When the insurer asks for proof of loss they are asking for a sworn statement of 

· The issue was, is failure to file a written claim of loss an affirmative defense 

· The answer is yes

· “When an insured gives its insured written notice of its desire that proof of loss under a policy of fire insurance be furnished and provides a suitable form for such proof, failure to file proof of loss within 60 days after receipt of such notice, or within any longer period specified in the notice, is an absolute defense to an action on the policy, absent waiver of the requirement by the insurer or conduct on its part estopping its assertion of the defense. 

· Azeem v. Colonial Assurance Company (1983)
· An individual may not refuse to be examined on fifth amendment grounds without voiding his fire insurance 

· P’s failure to comply with the terms of the policy provision requiring submission to an examination under oath constitutes a material of the insurance contract and is an absolute defense to suit on the policy 

· An unconditional dismissal is a dismissal with prejudice on the merits; it doesn’t matter if they’re within the statute of limitations, they cannot revive these claims – this is a judicial determination that these claims have no merit. That is what an unconditional dismissal means. It is the complete end to the case. 
· A conditional dismissal on the other hand is a dismissal of the complaint with leave to renew. So if the P is within the SOL they can commence a new action
· But here it was an unconditional dismissal
· 1303 Webster Ave realty corp. v. Great American Surplus Lines Insurance Co. (1984)

· The appellate division was correct in holding that that where a policy of fire insurance provides for a shorter period of limitations than permitted by the standard fire insurance policy contained in subdivision 5 of section 168 the policy is enforceable as if it conformed with the statutory standard 

· The inclusion of an express period of limitations, even though erroneous, precludes a determination that the insurer intended to waive any but the general statutory six-year period with respect to actions upon a contractual obligation.
· If however, an insurance company issues a policy of fire insurance without any Statute of Limitations provision it is not entitled to the benefit of the two-year period of section 168, and the general Statute of Limitations of six years for an action on contract applies.

· The insurance policy can contain the shorter period of limitations for actions but if an insurance policy is silent on the Statute of Limitations the six year breach of contract will apply – even though the 2 years is standard in the industry. 

· Thus the insurance co. will not get the benefit of that language unless they specifically include it in the contract.

· The theory behind this being that you have to put the party on notice to what they are agreeing to. 

· Landmark v. Beau Rivage (1986) (discovery of expert’s reports)

· The burden of showing that specific material is conditionally immune from discovery under CPLR 3101(d) because it was prepared solely in anticipation of litigation, is upon the party asserting the immunity
· The D submitted a written proof of loss and the proof of loss is really the formal demand for payment. 
· That is why when calculating pre-verdict interest it is the date that the proof of lost is submitted plus 30 days

· That’s the date that pre-verdict interest would accrue.
· Proof of loss = give me my money

· An examination under oath was conducted, financial records requested and inspected
· The D requested a copy of P’s file and P moved for protective order saying this is material prepared in anticipation of litigation, it is subject to a privilege and we don’t have to give it to you.

· At the time the investigation was being conducted and at the time the documents were being prepared by the arson investigator and the adjuster, they were performing services in support of the insurance companies business – the business of determining to accept or reject this claim.  
· So these were business records and not subject to the privilege and not protected from disclosure 

· Again it is all about the timing – at the point they determined they were going to deny the claim – at that point the character of the documentation that was being prepared for them by their experts changed and was no longer investigation of the claim, no longer in support of their business decision to accept or reject the claim but it became material prepared directed toward litigation – at that point in time it became protected by the privilege and not subject to disclosure 

· It is difficult to determine exactly when that determination was made, for purposes of disclosure and non disclosure, generally speaking a court will hold a hearing on that point to determine when the insurance company made that firm decision. 
· Not when they had suspicion; not when they were thinking about it, but when it became firm- that is when the privilege would attach.

· “It is noteworthy that the date an insurer makes a firm decision to reject the claim is not necessarily the date it issues a disclaimer b/c the an insurer has no obligation to inform the insured of its decision until after the receipt of a formal demand for payment, i.e., the filing by an insured of proof of loss. 
· Under those circumstances, the date an insurer made a firm decision to reject a claim can be established by a bona fide showing that on the date at issue it had reasonable grounds for disclaiming and so employed an expert in preparation for expected litigation. 
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· Review of Coinsurance 
· If you have a policy of insurance that only covers a fraction of your property and you sustain a partial loss which if paid in full would still fall within the limits of your coverage you are really getting a windfall b/c you did not pay premiums that were equivalent to coverage for the complete load. 
· You would have been paying a lot more had the value of the property you were insuring been fully valued.

· The requirements of these contracts is generally that the property be insured for 80% of its value, but if you have insurance on the property for only 40% of the value or 50% of the value but the property loss still falls within its limits then you have been given a bonus really

· You are being put in the same position as someone who insured at that 80% who paid the full premium to insure against the risk to a more valuable property. 

· So the reason that the insured wants to have a lower value on the property is to reduce that coinsurance penalty 
· in other words an appraisal value is put on what the entire property was and the calculation of the reimbursement of the loss is based on that initial formula 

· ex: you have property that is objectively worth 100k, you insure it for less than 100k and you sustain a loss of 50k.  The insurance company is going to say, “well you are entitled to an adjustment on that loss of the entire value of the property, we are going to penalize you for being under insured and we are going to calculate the recovery you can make under that formula.” 
· Think about this in terms of spreading the risk and penalty for being under insured that kind of puts it into context

· For instance the concept of reinsurance is another way of spreading risk and that’s where an insurance company under writes a known risk and then they look to spread that risk around further by selling part of it, in essence repurchasing another policy on that same risk so in the event of a loss they have some other recourse as well. 
· So you are only going to get 80% of that 50k as a penalty for being under insured 

Amount of Insurance  
=
 Award (amount collected)
Value of property 
  
Damages

· Defenses

· Affirmative defense – 

· Hutt v. Lumbermans (1983) Arson
· Preponderance of the evidence = 51%, clear and convincing evidence = heightened level of proof in between “preponderance of evidence” and “beyond a reasonable doubt”
· in an action to recover the proceeds of a fire insurance policy it is the insurer’s burden to establish an affirmative defense of arson. 
· We think because arson is “but one form of fraud in making a claim under a policy”  and an inference of arson must be strong and almost inevitable the more contemporary measure of persuasion is that of clear and convincing evidence.

· It must be emphasized that the clear and convincing standard relates to the quality and not quantum of proof. 
· Proof may be required to be clear and convincing without transcending the rule of preponderance. 

· Thus the proper jury instruction is that to make out a preponderance of evidence, the evidence should be clear and convincing.

· Lighton v. Madison-Onondaga Mutual (1984) Concealment 
· Concealment is the designed and intentional withholding of any fact material to the risk which the insured in honesty and good faith ought to communicate to the insurer. 

· Fraudulent concealment may void an insurance policy, even if the fact concealed was not one inquired into by the insurer. 

· If an appellant is aware of the existence of circumstances which he knows would influence the insurer in acting on the application, he is required to disclose that circumstance to the insurer, though unasked.

· Even if unasked the insured must communicate the information 
· “Superior knowledge doctrine” – if one party has greater knowledge than the other

· What kind of information would an insurance company find relevant and an insured should convey even if not asked? Any that might influence the insurer.
· Ace Wire and Cable v. Aetna (1982) policy exclusions
· To show that something is covered under an exclusion in the policy is only a preponderance of the evidence rather that proving fraud (which appears to be what the insurer is alleging) by clear and convincing evidence. 
· Other defenses that are more standardized: 
· Statute of Limitations: did it fall within the sol? 

· SOL can be shortened by agreement.  The statute holds 2 years is ok. 
· If there is no provision in the k then the standard is 6 years.

· Concept of Laches: if the party sits on their rights and takes no action and there is a corresponding injury 
· Late Notice: Untimely notice, you have a duty to notify your insurance company so they can investigate 

· Fraud: 
· Lack of cooperation: 

· Failure to submit proper forms: 

· Spoliation:  

· Failure to mitigate damages: 
· Insurance company must identify with specificity why they are denying coverage and they are generally bound by the reasons in the denial letter and are limited to those as affirmative defenses
· Article 4 §403(c) codifies concealment, fraud and criminalizes it

· Article 4 §404 provides that the insurance department has broad authority to investigate

· Not just within NY- it can go beyond those boarders if it deems necessary to add in the enforcement of this chapter or to determine whether any person has violated or is about to violate any such division of the penal law.

· Generally speaking investigation of criminal activity is narrowly delegated to the DA or AG, but it is clear from this § that the superintendent has broad powers to investigate criminal activity and insurance fraud.

· It goes on – a person having materials located out side the state and requested by the superintendent may make it available to the Superintendent or his representative to be examined at the place where it was located. 
· Article 4 §405 provides reporting obligations - must report any suspected fraud to the Superintendent

· Article 4 §406 provides for immunity – no person shall be liable for civil cause of action against anyone who reports suspected fraud 
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· Riordan v. Nationwide (1992) (Pg 169)
· P suing for breach of k, b/c submitted claim after fire destroyed downstairs and contents but Insurer 
· P filed notice of claim insurer, retained a private adjuster and complied as they were supposed to under their policy 

· The insured got sick of waiting (over six months) for the insurer and had their stuff cleaned and repaired.  The insurer did not approve this action and thus denied the cliam 
· The insured maintains that the insurer acted in bad faith. 

· The insurer was informed of the plan to have the property repaired and cleaned but did not send an adjuster as they were entitled to. 

· In addition to having the contractual damages available to the P there are attorney’s fees also available under General Business Law §349(a) 

· GBL §349(a) declares unlawful “deceptive acts or practices in the conduct of any business, trade of commerce or in the furnishing of any services.”

· The statute provides both for enforcement by the attorney general and a private right of action to any person injured by the deceptive acts or practices committed by a business.  

· Pursuant to GBL §349(h) a “court may award reasonable attorney’s fees to a prevailing Plaintiff.”
· There was no authority on the issue of whether Punitive damages were available so the court certified the question to the NY court of Appeals 
· Rocanova v. Equitable life insurance (1994)(pg 178) Punitive Damages
· P purchased disability insurance from the D and then developed “dry eye” syndrome 
· P sought punitive damages 

· Punitive damages are not recoverable for an ordinary breach of contract as their purpose is not to remedy private wrongs but to vindicate public rights. 

· Where the breach of contract also involves a fraud evincing a “high degree of moral turpitude” and demonstrating such “wanton dishonesty as to imply a criminal indifference to civil obligations”, punitive damages are available where the conduct constituting, accompanying, or associated with the breach of contract is first actionable as an independent tort for which compensatory damages are ordinarily available, and is sufficiently egregious under the Walker standard to warrant the additional imposition of exemplary damages.
· Thus a private party seeking to recover punitive damages must not only demonstrate egregious tortuous conduct by which he or she was aggrevied, but also that such conduct was part of a pattern of similar conduct directed at the public generally. 
· The complaint must first state a claim of egregious tortuous conduct directed at the insured claimant.  Only then does as alleged pattern of bad faith conduct attain legal significance insofar as it demonstrates that a public wrong would be vindicated by the award of punitive damages. 

· So there is a four part test for punitive damages: 1) D’s conduct must be actionable as an independent tort; 2) the tortuous conduct must be egregious; 3) the egregious conduct must be directed at the P; and 4) it must be a pattern of conduct directed at the public generally.

· NYU v. Continental Insurance (1995) Punitive Damages
· Here there were two certified questions: 1) whether the complaint stated a cause of action for punitive damages under the standard set fourth in Rocanova; and 2) whether the P stated a cause of action under General Business Law §349?
· The court said no as to both
· In Rocanova v. Equitable life insurance we reiterated the principal that damages arising from the breach of a contract will ordinarily be limited to the contract damages necessary to redress the private wrong, but that punitive damages may be recoverable if necessary to vindicate a public right 
· Punitive damages are available only in those limited circumstances where it is necessary to deter defendant and others like it from engaging in conduct that may be characterized as “gross” and “morally reprehensible,” and of “such wanton dishonesty as to imply criminal indifference to civil obligations.”
· The pleading elements to required to state a claim for punitive damages as an additional and exemplary remedy when the claim arises from a breach of contract.
· They are: (1) defendant’s conduct must be actionable as an independent tort; (2) the tortuous conduct must be of the egregious nature set forth in Walker;  (3) the egregious conduct must be directed to plaintiff; and (4) It must be part of a pattern directed at the public generally.
· The threshold task for a court considering defendant’s motion to dismiss a cause of action for punitive damages is to identify a tort independent of the contract.
· A defendant may be liable in tort when it has breached a duty of reasonable care distinct from its contractual obligations, or where it has engaged in tortuous conduct separate and apart from its failure to fulfill its contractual obligations. 
· How do you get past this?  
· If you can actually establish fraud, a fraud would be an independent tort that would be sufficient, but the difficulty comes in finding that fraud and then being able to prove it. 
· Where a party has fraudulently induced a P to enter into a contract may give rise to a tort, 
· Where a party engages in conduct outside of the contract intended to defeat it that may provide a basis for punitive damages as an independent tort,
· but where a party is merely seeking to enforce a bargain a tort claim will not lie. 
· If it is strictly a breach of contract a party at the initial outset agreed what their potential damages would be.
· Good faith and fair dealing is implicit in every contract; and 
· The provisions of insurance law are properly viewed as measures regulating the insurers performance of contractual obligation, 
· but you can’t look to the insurance law fraud section to give you that independent tort 
· if the statute does not permit a private right of action in favor of the insured then it can not be construed to impose a tort duty of care flowing to the insured separate and apart from the insurance contract – everything keeps coming back to the contract and 
· in a way the conditions of good faith and fair dealing implicit in every contract really stymie the insured in this situation b/c almost everything you can think of is encompassed in that good faith and fair dealing statute or standard and therefore not constituting an independent tort. 
· The essential elements for a cause of action for fraud: 1) misrepresentation of a material existing fact, falsity, scienter, deception and injury  
· So the general allegation that the defendant entered into a contract lacking the intent to perform it are insufficient to support a claim. 
· Nor is a fraud claim supported by a P’s conclusory allegations that Ds were engaged in a scheme to receive premium payment with out giving any benefit in return 
· Plus there is a requirement in the CPLR that fraud must be pleaded with particularity – instead of just having conclusory allegations in your complaint if you are alleging fraud you have to be very, very specific or that cause of action is subject to dismissal (what it was, when it occurred, who was the actor)
· Angelo Acquista v. NY Life Insurance (2001) 
· The language rejected by the defendant insurer on the grounds that P can still perform some of the material duties of his regular job or jobs and therefore he is not totally disabled. 
· The court reinstated several of the causes of actions 
· The case hinges upon the language of the insurance policies which stated the insured will be considered totally disabled if he cannot perform “the substantial and material duties” of his regular job or jobs” 
· He had three insurance policies and one of the them defined totally disabled as being unable to perform “any” of the substantial and material duties of his regular job or jobs.
· If the dispute is over whether or not coverage would apply then the limitation is the contractual damages, but if the conduct of the insurance co. was so egregious or was under taken in bad faith and the P can prove it at that point there is the potential for recovery of additional damages.
· With respect to the unfair practices and bad faith the court says “we are unwilling to adopt the widely accepted tort cause of action for “bad faith” in the context of a first-party claim, b/c we recognize that to do so would constitute an extreme change in the law of this State.
· “Essentially, we adopt the more conservative approach adopted by the minority of jurisdictions that ‘that the duties and obligations of the parties [to an insurance policy] are contractual rather than fiduciary”
· “However, an insured should have an adequate remedy to redress an insurer’s bad faith refusal of benefits under its policy.”
· Brown v. Paul Revere Life Insurance (2001)
· Here there is situation where coverage was granted and benefits were paid for a number of years but denied three years later
· There is a continuing obligation of the insured under a disability policy to provide updates as to their activities and condition to the insurance company. 
· Initially those forms are submitted monthly and then after payment is being made on a claim, usually after the first 5 years it goes down to quarterly, etc.
· Question: what if you have this disability and after a few years there is this medical breakthrough and there is a procedure that will cure your disability- can the insurer force you to do it? 
· No.
· So if for instance you have someone who has been receiving benefits for total disability b/c of deafness, say they were an audio engineer who became deaf.  But now they can have a implant that would repair their disability and they would no longer be disabled. The insurance company can not make them under go a medical procedure. 
Class 11/15/05
· Auto
· Start out with set of definitions, usually either italicized or in quotations

· Then there is the formulaic provision of coverage: the grant of coverage, followed by the reduction of coverage through exclusion and then a series of conditions of coverage, the sum total of which make up the policy coverage provided to the insured 

· Auto Policy (in policy kit) – Part A: liability coverage 
Specific Types – Liability Insurance 

A. Auto 
· Utica Mutual Ins co. v. Prudential (1984) 
· Mrs. Call bought some wood paneling from Conklin & Strong in NY and store employees loaded it into her station wagon.
· As she was driving home the paneling shifted and hit her in the head causing her injury

· She then sued the store for negligence and the store’s insurer (UM) sued her automobile insurer (pru) for a declaration that the automobile carrier (Pru) had the duty to defend the store and pay any judgment 

· UM argued that the store was covered under the prudential auto policy b/c it defined “insured” as any person using such automobile with the permission of named insured” and defined “use” to include “loading and unloading.”
· The court held that the store was using it with the permission of the named insured and that “loading and unloading” qualifies as using.  (so does activities such as changing a tire or other such activities)
· Aetna Casualty v. Liberty Mutual (1983)
· Dynamite company rents a truck to deliver the dynamite to rock quarry, it is only a 2 ton truck and it was loaded with 8 tons of dynamite and blasting caps

· The tires rubbed against the wheel wells and caused the truck to explode 

·  The question was which insurance company was responsible to pay for the damage? The rental co’s insurance(LM) or the dynamite co’s insurance (Aetna) 
· The court eventually held that this accident arose out of the loading and unloading of the truck and it arose out of the use and operation of a motor vehicle. 

· Thus the truck rental co.’s insurance had to pay

· Allstate v. Traveler’s Ins. (1975) skipped
· Motor vehicle accident v. Continental National American (1974) skipped
· Graphic Arts Mutual Ins. v. Bakers Mutual Ins (1978) skipped
· Samuel Yankelevitz v. Royal Globe Ins. (1983) 

· You can sue your spouse in NY 

· Sued by his wife, policy didn’t have a policy exclusion

· Ct of appeals said that everyone in NY must be familiar with the insurance law and the insurance law prohibits insurance coverage in direct lawsuits by one spouse against another unless the policy specifically provides it and Mr. Yankelevitz has no constitutional right to coverage 
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· Cases from last class we didn’t go over 

· 25k (injury per person) / 50k (total limit for all injuries combined) / 10k (for property damage is above and beyond the physical injuries) split limit policies 

· So if two people have minor injuries and each is worth 5k but a third has one that it worth 100k,  and you have a verdict against you the most they will pay out for 100k injury is 25k and they will pay the 5k for each injured. 

· 25k is the bodily injury per person, 50k is the max total for all injuries, and the 10k is for property damage above and beyond the 50k 
· If you kill someone in an accident, your policy provides 50k for an individual and 100k for more than one.
Homeowners 

1) Generally

· HO-3, Policy kit (Liability Coverage §II)

2) Exclusions 


a) auto-negligent entrustment 

· Heritage Mutual v. Hunter (1978)

b) Intentional Conduct v. Intentional Result

· Mugavaro v. Allstate (1992)
· Mt. Vernon Fire Insurance co. v. Create Housing, LTD (1996)

· Salimbene v. Merchants Mutual (1995)

· Agoado Realty Corp. v. United International Ins. (2000)

· Smith v. NY Central Mutual Fire Ins. Co. (2004)

c) Intrafamily exclusion 

· Suba v. State Farm (1986)

· There is another way to buy coverage besides a split limit policy: a single limit policy – ex: 100k

· The limit for the total of claims on 

· Homeowners 3 policy on Pg 27 of policy kit 

· Doesn’t just have to happen in the home

· People buy these to cover their personal risks.

· No requirement that you have one in NY but banks often require them to protect their interest on mortgages 

· People don’t often think about the liability portion when buying the policy, they think more about the fire aspect

· Policy starts out with definitions (similar to the auto policy)
Class 11/22/05

CGL (Comprehensive Commercial General Liability)

1. “Occurrence”

· Two types of general liability policies: (note- there are more than 2 types of policies) 
· Occurrence made policy - If you have a 1995 accident and you run down a 10 year old that kid can sue you up until 2006 b/c there is a minority clause (has until he reaches the age of majority (18) + three years.  Policy that is in play is the policy that was in place at the time of the occurrence.

· Claims made policy - comes into play when a claim is first made against the insured – the policy that is in play now rather than the policy that was in play at the time of the occurrence. 
· Insurance companies prefer the claims made policies b/c they generally have a cut-off date say you buy a claims made policy in 2005 that only goes back two years and there is a claim made based upon an occurrence in 2001 then the policy doesn’t cover it b/c it is outside the two years. 

· See CGL policy on p 390

· CGL policies are to business owners what Homeowners policies are to home owners
· Champion v. Continental (1976) (pg 313) define occurrence
· How do you count an occurrence? 
· Insurance company wanted there to be 1400 occurrences b/c each claim was under 5k in damages but had a 5k deductible.
· Manufacturer / seller of vinyl had a defective batch that was defective – some 1400 vehicles by 26 different customers companies 

· Issue was whether there was one occurrence which proximately resulted in damage to many vehicles or whether the damage suffered by each vehicle was a separate occurrence 
· TC held in favor of P – that the language in the policy was ambiguous and therefore P’s interpretation was a reasonable one, and that that is all the P is required to prove. 

· Occurrence = All property damage arising out of continuous or repeated exposure to substantially the same general conditions…shall be considered as arising out of one occurrence. 
· The court held there was only one injury 
2. Triggering Coverage 

· American Home Products v. Liberty (1984) (pg 324) “Injury in fact” test
· A showing of actual injury, sickness, or disease occurring during the policy period based upon facts proved in each particular case.  
· The question is when is when does the “occurrence” occur?
· If you have an occurrence policy you have to know so you can know what insurance company is liable
· The occurrence doesn’t take place when you take the drug but rather when the “injury in fact” happens. 
· You have to establish by scientific evidence when the injury occurred. But whenever in fact the injury occurred is when the occurrence takes place even if you didn’t know it till years later.
· The issue is not when it could have been diagnosable by a physician but when the injury actually occurred. 
· This is a landmark case and is the standard.
3. Additional insureds

· Nuzzo v. Griffin Technology Corporation (1996)

4. Exclusions


a. Auto


b. Workers’ Compensation / Subrogation Against One’s Own Insured

· North Star Reinsurance v. Continental Ins. (1993) (pg 334)
· Construction worker injured on a job sued the state as the owner of the job site who then filed a 3rd party claim against the construction company (the injured workers employer) for indemnification. 

· Construction co. argues that it is not liable b/c they purchased insurance for the site owner prior to the start of the job and thus preindemnified the state. 

·  An insurer that has paid a claim on behalf of an insured who is only vicariously liable for the loss is entitled to recover the amount paid by way of indemnity of the wrong doer. 

· Court holds that the common law rule of indemnification applies and declines to adopt the preindemnification doctrine

· The court rejects only the conclusion that the owner’s right to common-law indemnification is waived by reason of contractors obligation to procure insurance. 

· Subrogation, an equitable doctrine, entitles an insurer to “stand in the shoes” of its insured to seek indemnification from third parties whose wrongdoing has caused a loss for which the insurer is bound to reimburse. 

· Subrogation allocates responsibility for the loss to the person who in equity and good conscience ought to pay it, in the interest of avoiding absolution of a wrongdoer from liability simply b/c the insured had the foresight to procure insurance coverage.

· An insurer, however, has no right of subrogation against its own insured for a claim arising from the very risk for which the insured was covered.  
c. Insured’s own products
· Sturges v. Utica Mutual (1975)

d. Products and completed operations hazards (letter 1)

e. Pollution

· Technicon Electronics v. American Home (1989) (pg353)
· If the discharge is not both sudden and accidental, the exception is inapplicable, and therefore, the pollution exclusion from coverage provision is operative. 
Professional Liability – Errors and Omissions 

· Schiff v. Flack (from unit II)

· No fault: every one who is involved in a car accident in NY who is in a car that has insurance in place, or is a pedestrian hit by a car, is entitled to receive no fault benefits.

· Why? 

· b/c the legislature wanted to find a way to compensate those who were hurt and to do it easily and effectively. 

· The policies are required to provide for first party benefits. 

· Which is defined as “Basic Economic Loss” less the offsets 
· 20% of lost earnings (the tax offset)
· Amounts recovered under SS, workers comp., disability, Medicare, 

· Amounts “deductible” under the insurance policy

· Those victims, whether they are passengers, drivers, pedestrians get the benefits whether they are at fault or not at fault. 

· Absolute entitlement- doesn’t matter if it is a little injury, or a big injury; a serious injury, or a non serious injury.
· It doesn’t matter - If they are hurt in a car, or by a car in NY then they are entitled to receive no fault benefits.

· Every one hurt in an auto accident is entitle to no fault benefits
New York State’s “No Fault” Law

1) Attached outline – DDK
a. No fault was designed to afford accident victims rapid payment of benefits without regard to fault and without the necessity of a claimant retaining counsel.

b. The cornerstone of the act is that it restricts an injured person from recovering for pain and suffering unless the person has sustained a serious injury, as defined, or the person who caused the injury did not have insurance coverage.  

c. To satisfy the minimum requirements of Article 51, every automobile insurance policy must provide for 50k in no-fault insurance 

2) Article 51 and Regulations 

· NO-FAULT Insurance Law

· BEL ( Entitled

· First Party Benefits (what you get) = (BEL) – (offsets)

· Background:

· It used to be that the only way to recover from lost wages, medical expenses, etc., would be to go to civil court and bring a law suit against the person you felt was responsible for your injuries, and in which you would have to prove negligence

· Contributory negligence – traditional approach was if Π was at all responsible for the accident, then the Π could not recover anything

· Adopted comparative negligence to allow a Π at fault to recover for injuries sustained, less the fault of the Π

· The courts were clogged w/ lawsuits concerning automobile accidents b/c the only way to recover was to go to court

· No-fault was designed to allow the injured party to recover basic economic losses w/out incurring serious legal costs and also lightening the court system’s load of such auto cases

· No-fault allows recovery for pain and suffering only if the injured party has a “serious injury”

· In other words, no one can recover for non-economic loss unless they are really hurt

· Hiring lawyers and proving fault is avoided through no-fault, but no-fault is limited to basic economic losses, unless non-economic losses (i.e. pain and suffering) constitute (or can be linked to?) a serious injury

· In 1974, Article 51 of the Insurance Law: “Comprehensive Motor Vehicle Insurance Reparations Act”

· Purpose:

· Enacted to provide for the recovery of medical bills and wages and household expenses, quickly, efficiently, economically (w/out having to hire a lawyer), and to remove from the courts the “little, non-serious” cases that were crowding the courts.

· Limitations

· § 5102: Definitions
· (a) Basic Economic Loss

· Up to $50,000 per person of the combined items listed (also somewhat limited by § 5108)
· See statute for class diagram
· (1) Necessary expenses
· Medical expenses are unlimited in time SO LONG AS w/in one year after the date of the accident causing the injury it is ascertainable that further expenses may be incurred as a result of the injury.
· Limited by § 5108, meaning, the same schedule used in workers comp is applied here
· Explanation: doctors who accept a workers comp patient can only charge such patient so much (at a scheduled rate) 
· (2) “Lost wage” category
· Amount of money lost in wages
· 3 Limitations w/in this subsection: $2,000/mo, 3 years, and 3 years run from date of accident
· (3) Household Expenses (professor says rather meaningless) 
· $25/day for not more than one year
· The COMBINATION of the above 3 subdivisions cannot exceed $50,000
· (4) Excludes death 
· (5) OBEL (optional basic economic loss)
· Can be used to recover wages or rehabilitation expenses
· Kohane says there are better ways to recover such expenses
· (b) First party benefits
· Payments for basic economic loss offset by (1) 20% of lost earnings, (2) any other recovery under state/federal law, and (3) any deductibles under the insurance policy.
· 1st party benefits = (BEL) – (offsets)
· The injured party can use up some of the $50,000 w/out receiving the money (i.e. consider a salary that is over $2,000/mo. but that after the 20% reduction is lower than $2,000: such party can only receive the amount after the 20% reduction, but the $50,000 is reduced by the entire $2,000)
· Essentially, the amount recoverable BEFORE the 20% reduction is the amount that reduces the $50,000
· Even if the 20% reduced wages is again reduced by workers comp/social security/disability, the initial wage recoverable (max of $2,000) is the amount that reduces the $50,000
· (c) Non-economic Loss: pain and suffering
· (d) Serious Injury
· Most litigated
· Includes death; dismemberment; significant disfigurement (need not be permanent, but to the average person would make you look worse); a fracture (expert proof required); loss of fetus; permanent loss of use of a body organ, body member, body function, or body system,; permanent consequential limitation of use of a body function or system; significant limitation of use of a body function; or a medically determined injury or impairment preventing the injured person from performing substantially all the material acts constituting use and customary daily activities…(“90 day disability,” or 90/180).  
· (j) Covered Person
· Owner, passenger, pedestrian injured in an accident
· A covered person is NOT someone who is not of the above (i.e. a bar)
· § 5103: Entitlement to 1st party benefits; additional financial security required
· (a) Every policy issued in accordance w/ NY law must provide 1st party benefits to anyone in the insured’s car and to any pedestrian hit
· (1) Exception as to buses and its occupants
· (3) No-fault benefits paid for accidents outside of NY as well
· (4) Death benefit of $2,000 (plus the $50,000)
· (b) Exclusions
· (1) Intentional cause of injury
· (2) Injured as a result of operating a motor vehicle while intoxicated, or impaired by drugs according to the relevant statute, committing a felony, race or speed test, stolen car

· (c) (i) Insurance offered without deductible, and 
· (ii) with a family deductible of up to 200 (which shall apply to only to the loss of the named insured and members of his household)
· (d) All no fault policies use the same forms 
· (e) If you drive into any other state or Canadian Providence then you have the minimum amount of coverage allowed in that state or providence.  If the minimum coverage is lower in the other state or providence then in NY, you retain the NY minimum. Your Policy can go up, but not down.
· (f) every motorcycle operator shall be liable for the payment of first party benefits to persons, other than the occupants of such motorcycle.

· (g) not important 

· (h) every auto policy in NY must contain these privileges

· §5104 Causes of action for personal injury

· (a) (Covered person) Notwithstanding any other law, in any action by or on behalf of a covered person against another covered person for personal injuries arising out of negligence in the use of operation of a motor vehicle in this state, there shall be no right of recovery for non-economic loss (pain and suffering), except in the in the case of a serious injury, or for basic economic loss. (can’t get pain and suffering unless you have a serious injury) 
· This statute doesn’t apply to Ontario, if you drive across the peace bridge and get into and accident the “victim” of the accident can sue you for pain and suffering even if they don’t have a serious injury. 
· The victim cannot recover basic economic loss, regardless of serious injury – you cannot recover basic economic loss in an action by a covered person v. a covered person 
· BUT you can recover anything beyond “basic economic loss” (any thing beyond 2k per month is economic loss (under 2k is basic economic loss) (ex: make 5k per month, you can sue for the 3k b/c the 2k is BEL)
· Anything over 50k is not BEL – salary is 2k per month, you recover 30k in medical bills, that leaves 20k for salary 2k per month for 10months (if you are out of work for a year) thus you have 2 months that are in excess of the 50k, so you can sue for 4k (the last 2 months)
· (b)  (Noncovered person) If a covered party is successful in a suit against a noncovered party for damages for personal injuries arising out of use or operation of a motor vehicle or a motorcycle may be recovered , an insurer which paid or is liable for first party benefits on account of such injuries has a lien against any recovery to the extent of benefits paid or payable by it to the covered person
· §5105 Settlement between insurers 

· (a) an insurer who has paid non fault benefits can recover back 
· (b) the sole remedy available is arbitration – the insurance company has to pay 

· §5106 Fair Claims Settlement

· (a) late payments 

· (b) arbitration 

· §5107 Coverage for non-resident motorists 
· (a) basically says that any car that comes in to NY has provisions 
· §5108 Limit on charges by providers of health services 

· (a) no more than the amount agreed upon under workers comp law can be charged

· ELRAC v. Ward (2001) No fault 
· We hold that ELRAC may not seek indemnification where the damage falls below the minimum insurance that the rental company is required to provide under § 370(1) of the vehicle and Traffic Law. 
· Under § 370(1) passenger cars not seating more than 7 people, the minimum liability insurance by the statute is 25k for bodily injury and 50k for death

· Furthermore, the policy must “inure to the benefit” of any permissive user of the vehicle.

· A renter is of course, a permissive user.  Thus §370(1) clearly requires the rental company to provide a renter with the minimum level of coverage. 

· Subrogation is an equitable doctrine that “entitles an insurer to ‘stand in the shoes’ of its insured to seek indemnification from third parties whose wrong doing has caused a loss for which the insurer is bound to reimburse. 

· There is, however, an exception to the right of subrogation, termed the anti subrogation rule.  Under that rule, an “insurer has no right of subrogation against its own insured for a claim arising from the very risk of which the insured was covered…even where the insured has expressly agreed to indemnify the party from whom the insurer’s rights are derived.”  
· In other words, an insurer may not step into the shoes of its insured to sue a third-party tortfeasor -- if that third party also qualifies as an insured under the same policy – for damages arising from the same risk covered in the policy. 

· For amounts above the statutory minimums, however, ELRAC may enforce the indemnification clause in its rental agreements.  ELRAC is not statutorily bound to provide additional coverage.

· Similarly, since § 370 specifies no minimum insurance requirement for property damage, ELRAC may seek indemnification from its renters for property damage awards to the extent otherwise legally permissible. 

· In sum, Vehicle and Traffic Law §370 requires rental car companies to provide primary insurance to their renters up to the minimum liability limits provided by the statute. 
· Uninsured and supplemental uninsured motorist coverage
· Attached outline - DDK

·  11 NYCRR §60.2 

· There is a requirement in the automobile field that you have liability insurance to cover injuries to other people and now there is also the no fault insurance to cover injuries to people in your car

· The legislature tried to figure out what to do if you are injured by someone who doesn’t have any insurance 

· For example: Assume you are at a red light and get hit by an automobile but the driver is uninsured (hit and run, stolen car, insurance just cancelled, etc)

· Now since 1974 we know people in your car will have your medical bills and wages taken care of under your own “No fault” insurance. 
· But what about your pain and suffering?  You can bring an action against the other driver but chances are they have no assets and that leaves the person who is injured at the hands of the uninsured driver without the protection that the legislature must provide 

· The legislature has said that every driver must have minimum liability insurance that provides 25 per person /50 per incident /10 property, but what if the other driver doesn’t have this?
· The legislature decided that we still want the P to have access to at least 25k, other wise the innocent P is left without recourse

· We know the P can get no fault coverage from the carrier of the car of which he is driving, we know that if she has a serious injury she can sue the driver of the other car for pain and suffering under non economic loss §5104(a) but now the P is reaching into an empty pocket – The legislature wanted to avoid this situation. 

· To avoid this situation the legislature decided to enact 3420(f)(1) which will require that every insurance policy will provide (as a mandatory component) for UM coverage 

· Which will provide for bodily injury liability coverage if the insured has an accident with an uninsured motorist (fills the empty pocket with 25/50/10 minimum)

· You will have coverage under your own MV insurance incase you are injured by an uninsured motorist 

· The liability carrier for the insured basically becomes the substitute carrier for the uninsured motorist

· They require that the “insurer agrees that it will pay to the insured…all sums, not exceeding a maximum amount of 25/50 for bodily injury (25 per person, 50 per accident) and 50/100 for death (50 per person, 100 per accident) which the insured shall be entitled to recover as damages from an owner or operator of an uninsured motor vehicle.
· The statute does not call for higher limits but they are available for purchase

· So you are guaranteed there will be coverage available for any accident with an uninsured motorist

· If you are a driver you automobile insurer will be standing behind you

· If you are a pedestrian struck by an uninsured motorist your automobile insurer will be standing behind you

· The legislature went so far to created a special corporation under article 56 of the insurance law, called the motor vehicle accident indemnification corporation to provide protection even for the pedestrian who was injured by an uninsured motorist
· So anyone who is injured by an insured vehicle or an uninsured motor vehicle has access to that 25/50 liability insurance for pain and suffering claims - either from the driver, or owner of the other car.

· Or if that vehicle is uninsured because of the provisions of §3420(f)(1) from your own carrier 

· This coverage is only available for bodily injury or wrongful death, NOT for property damage – anything you can recover in a lawsuit (lost wages, etc.) (anything a liability policy would cover. 
· If you don’t have collision coverage there is only one way to get the money back for the damage to your car and that is to commence an action against the uninsured motorist personally.

· However, this is like trying to get blood from a stone.

· 25k may be enough UM coverage for you individually but may not be enough for your passengers.

· To protect yourself ►You can purchase more UM coverage so that if you and your passengers are injured you will have enough UM to cover them.

· If you learned anything this semester call your insurance person and call and ask your insurer how much it would cost to raise your UM limit

· Excess policy will not help you to collect UM coverage b/c excess policies or umbrella policies only protect you from claims by others – any liability you may have, but UM coverage is first party coverage and therefore protects you and the people in your car.
· There is no intra-family exclusion in your auto policy, only your homeowners – the only difference is in the spouse claim – if your spouse sues you they can recover against you but there is only coverage if it is there (if it is purchased).  If it isn’t purchased then there isn’t coverage under the policy.  

· Inter-spousal suits are not covered under the homeowner’s policy either – this doesn’t stop the suit but it does stop the insurance coverage.  

Under insured coverage
· Maybe the person who struck you had low insurance – they may have had insurance but the limits were low (ex: the minimum 25/50/10) 
· If you have an injury that is caused by another driver –what do you do?

· Your carrier would cover your no fault benefits, then you could sue the driver for non-economic damages (P&S, but only if you have a serious injury) and say for example the jury awards 60k in damages
· The driver only has 25k limit – what happens to the 35k that will go unsatisfied? 

· You can sue the driver personally if they have money or assets 
· but when that is not the case the legislature enacted §3420(f)(2) which gives the holder of a policy the OPTION to purchase SUM coverage (supplemental uninsured motorist coverage – aka UIM ► underinsured motorist coverage)
· This is optional – all the legislature was concerned that the innocent P have 25 minimum insurance.

*So bottom line is ► raise your UM coverage, your SUM coverage, all beyond the minimum 25K limit. 

· However, the legislature held we want the consuming public to be able to purchase coverage to protect themselves but if they are going to protect themselves they need to be at least that good to the public at large.

· That is we are not going to allow you to buy coverage to protect those people in your car if you are not that kind to the rest of the world. 

· Thus, you cannot have more SUM coverage than liability insurance 

· This is the “trigger” 

· Ex: you are at a red light and struck by a car that has 25k in coverage (minimum requirements) and I have 50k in liability coverage to protect yourself from claims, you could then buy SUM coverage.

· Let’s say you purchased 50k of SUM coverage 

· If you have 50K in SUM coverage and 50k in liability coverage but the driver of the other car only had 25k minimum then if you get a judgment of 60k against the other driver then their insurance will pay the 25k minimum but you can get more from your SUM coverage – there is an offset.

· However, you can only get up to the amount of liability coverage you have (you have 50k in liability so you can get another 25k – you can’t get the 35k b/c you didn’t give the public 60k in protection (liability insurance)) so the maximum in SUM coverage you can get is the difference b/t the maximum liability insurance you have and the amount you received from their insurance)
· You should have at least 100k in liability insurance, 100k in UM, and 100k in SUM coverage. 

· So know we know about: Liability, No Fault, Uninsured Motorist, Supplemental uninsured motorist (under insured motorist), Collision, and comprehensive coverage 

Exam approach

· When taking an exam ► start out with the relationship (tort) among the parties.  
· Torts: who did what to whom? Who is P, D1, D2, D3, etc.?

· Insurance: do it person by person 

· P v. D1; (D1 ( i. CGL, ii. Umbrella policy)

· P v. D2; (D2 ( i. CGL, ii. Umbrella policy)

· P v. D3; (D3 ( i. CGL)
· C = (WI – WO) + CPC 

· 3 and ½ hours – open book, 3 major questions (one may be short answer) 

· One free question► we can call and ask him one free question in the future 
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