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Insurance policies are K, they have words they have meaning.  

One 3½ hour exam.  Format is the same every year.  Practice exams are in the lib. 

Two essays and a short answer…

Open book exam.  

Class participation is graded.  

No attendance.  

Get New York state insurance law statutes on line.  

Insurance protects people against the fortuity of a loss.  And if there was a loss, to spread the risk of that loss to others so that compensation can be achieved.  People can rebuild their lives.  So we spread the risk (payments for that loss) across a wide group of people so that there are assets available.  

so that compensation can be achieved.  

Kinds of insurance:

(  First party insurance:  Property, fire, no fault, collision, comprehensive, health insurance, life insurance, relationships where the only people involved are you and the insurance co.

(  Insurance between the policyholder, the insured, and the insurance co.  where a claim is made directly to an insurance co. for compensation.  (The insurance co. pays you directly).  Relationships where only you and the insurance co are involved.  Here a claim is made, an injury is suffered, and the insurance co pays you directly.  

i.e.  Comprehensive Auto Insurance:  covers vandalism of your car.  So if someone has keyed your car the insurance co just pays you for damages directly, minus a possible deductible.  (you choose to pay a deductible so you accept part of the risk).  

i.e.  Homeowners Insurance:  (some types, like fire, flood, windstorm, lightening, car runs into it) because home insurance is a comprehensive package that takes different types of insurance.  If you own a home, so you have an insurable interest in that property.  Insurance co can have an insurable interest in a property too.  You can’t just insure every house it has to be yours, you have to have an interest in it.  (everyone in your home is covered).  

i.e.  Fire Insurance (home):  you are the owner, so you have an “Insurable interest” in the property.  So you cant get insurance for every building on the street.  When there is a fire, you get paid out directly by the insurance co.  No one else is involved in the transaction.  You and the insurance co. agree to the amount of damages, if you can’t agree, you go to a mediator or court will decide what you get back based on insurance policy which is a contract.  

i.e.  Health Insurance:  if you get sick, the insurance co. pays for doc visits, hospital, or medication.  The insurance co. pays you and you decide to use that money to pay the docs.  The insurance co really pays you but you assign that money to the hospital or doctor.  If you have a co-pay then its like a deductible.  You decide this.  So you spread the risk to others including yourself.  So you become a self-insurer for a certain amount of $.

i.e.  Life Insurance:  you die, your insurance co. pays your estate or beneficiary or whoever you told them to.  You have to prove that you died and that you complied with the policy terms, like that you paid.  

i.e.  Collision Insurance:  covers damages to your car involved in collision.  You decide how much risk you are going to take on your own, the more risk you take the higher your deductible is.  So you become a self-insured for that amount.  

i.e.  No Fault Insurance:  a system created by the NYS legislature in 1984 to provide for compensation for victims of automobile accidents irrespective of fault.  It covers loss wages, medical expenses, household expenses on a first party basis.  It does not cover damages to your vehicle.  If you are a victim of accident whether it was your fault or not, you will be paid by the insurance co for those expenses without the necessity of getting other people involved.  

(  Third party insurance:  when we get other people involved.  There is a stranger who is injured and makes a claim against you.  A stranger to the insurance K.   

i.e.  Liability Insurance:  Insurance you purchase that protects you from claims by other people who may have some reason to sue you for any reason.  They may sue you b/c u committed malpractice, or someone fell on your icy steps, or you made a defective product, etc.  

(  You may have a construction accident and if someone falls off a scaffold, then you have to understand the tort relationship, so who has a duty, this has nothing to do with insurance law this deals w/ tort law.  Whether there is money out there to pay deals with insurance.  So even if there is a multi-million dollar case, but there is no money then who cares.  

Liability insurance:  protects the professional or whoever, that is sued by third parties.  Sometimes called litigation insurance.  You all have liability insurance on your car, this is mandated by NYS to protect the party you injured so that they have somewhere to go to, to get some compensation.  Public policy says you have to in NYS.  The jury determines how much money should be awarded.  

If you have liability insurance, you have 3 things: 

1.  Investigation:  Insurance co provides for an investigation.  (People take statements from witnesses, or experts).  So investigation costs are paid by insurance co.

2.  Defense:  The insurance co. has a duty to defend you.  They pay for your attorney.  The insurance co. hires an attorney for you.  You give up the right to pick your own lawyer.  The lawyer they assign to you has the primary purpose of protecting you not your insurance co.  You give up the right to pick your own lawyer, the insurance co picks.  Whether you did it or not, whether the lawsuit is groundless or well grounded, whether the claims against you are fraudulent or not does NOT matter in terms of getting you a defense on your policy.  So long as you comply with the policy conditions.  

3.  Indemnity:  They will pay the judgment against you if there is one.  They will pay what you bought and no more.  If you have a deductible then you decided to be a self insured for the rest of it.  So you decided to pay more.  

Limits of Insurance Coverage in NY:  25K per person 50K per accident 10K for property damage.  These are the main limits in NY.  So that is at least 25K of coverage per person, only 50K for the accident and 10K for your property damages.  So if you are self-insured for part of it, you pay the rest.  

So if you have an 80K judgment against you your insurance co will pay that minimum coverage which is 25K.  The difference is not paid to the P by the insurance co so now you are liable personally b/c you decided to get little coverage so you are self insured for 55K.  A judgment is good for 10 or 20 years but you can keep renewing it forever so the P can wait to collect till u make money.  A judgment is renewable for the rest of your life.  

i.e. if you are a law student and you get an E&O policy, and you buy little coverage then you will be liable when you finally make money.  

Errors and Omissions Coverage:  any type of professional can get it.  Your family members become insured under your homeowners policy.  You play softball and you hit someone in the head and he sues you.  

The answer to a good insurance question:  C = (WI) – (WO) + CPC.  

C = insurance coverage:  Its what’s in the K.  It can be mathematically determined. 

WI = what’s in?  Grant of coverage.  What is provided in your coverage?  Are u entitled to protection under your policy?  This determines whether the insurance co does owe you a certain type of protection.  Grant of coverage, covers you for fortuity for an accident.  The policy will state what coverage you have for what activities, which geographical area, and what time period, this is the grant of coverage.  If its not in the policy, then there’s nothing to discuss, there’s nothing to discuss.

WO =  What’s out.  Exclusions, things that are taken out.  

CPC =  Compliance with policy condition.  Every policy has conditions.  Prompt notice of an accident, requires prompt notice of suit, cooperation of client, but if you breach your policy by not complying with policy condition then the K might be off so they may owe you nothing.  

Statute of limitations for negligence in NY is 3 years unless you are under 21 or 18? 

_______________________________________________________________________

Thursday Class 9/6

(  Unpredictability:  How do we prepare to deal w/ unpredictability?  We spread the risk throughout so parties would get together and pool their losses to ameliorate their risk.  So to spread the loss among a larger group of people of like interest.   

(  If people cant afford insurance the gov steps in to help.  So there is an interest that the gov has to make sure that someone, other than the gov, who is there and present so that they can pay for losses.  Society has an interest to cover for a loss.  

(  Before people used to pool money and the last one to live would get to keep it.  The gov did not want to encourage people from killing others off.  So a regulatory scheme emerged in order to prevent people from fortuitous events.


(1).  A system to spread the risk of loss caused by fortuity/accident.  

(2).  To make certain that the risk of loss was spread, it was spread by making sure that the business or entity would be financially stable, would be around to pay for the loss.  So the person you pay the premium to must be there when the occurrence happens.  


(  With insurance the gov makes sure that the co is financially stable to be

there should there be a loss.  

(  So if the co is guaranteed by the gov then there is much more certainty that the co will still be there to pay and that they are financially stable.

(  So the gov makes sure that a co is financially stable enough to be there at the time of damage.  

(  No one has enough money to cover these things, so insurance co buy insurance just like themselves.  i.e. world trade center situation.  

(  So insurance co pay a premium to Re-Insurance co so that they take on some of that loss.  And so on, Re-Insurance co’s may also spread the risk to someone else so they may pay premiums to someone else.  

(  Insurance co pays re-insurance co a premium to pick up a percentage of the risk, i.e. 20% to one, 30% to another, etc. 

(  We create a stable system that can insure a reliable system of government.  
(  Why is it the state gov that handles the insuring that insurance co’s will be able to pay?  

· b/c a case held that way.  It’s a state regulated system.  

· MCaren Furguson Act:  Federal legislation enacted in the mid 1940 holds that the business of insurance is left w/ the states to regulate.  That’s why every time you cross the boarder you are hit w/ a new regulatory scheme.  Insurance is a state regulated system.  So maybe when you leave your state and travel to Ontario you should think about whether you have enough insurance to cover to cover the other state’s minimum. 

· Your policy changes to meet the minimum requirements of other states’ laws.  

When you leave the state, there are new rules that apply.  To determine if the accident occurred here or in Ontario you look to the deepest part of the navigable water.  (who cares).

FORTUITY:  
(  1101 NYS Insurance Law:  discusses what is the business of insurance law and what isn’t.  This is important b/c if it isn’t then its not subject to the regulatory scheme b/c the co is in the business of insurance. 

(a)  Defines what an insurance K is.  

(1).  Insurance Contract:  This is an agreement whereby one party, the insurer, is obligated to confer benefit of pecuniary value upon another party, the “insured” or “beneficiary,” dependent upon the happening of a fortuitous event in which the insured or beneficiary has, or is expected to have at the time of such happening, a material interest which will be adversely affected by the happening of such event. 

(  So insurance law requires to have a co, the insurer, to make a promise to the insured or the beneficiary and that person has an interest in the outcome/loss and there is a fortuitous event.  And there is a fortuitous event. 

(2) Fortuitous Event:  An occurrence or failure to occur which is, or is assumed by the parties to be, to a substantial extent beyond the control of either party.  Something beyond the control of either party.  

(  Insurance is designed to cover event that the parties don’t control.  So if you purchase a policy for the life of your son and one day you decide to kill him you cant then expect the insurance co to pay you for the value of his life.  If you burn down your house, its not a fortuitous event.  The person who buys insurance must have a material interest in the outcome.  This means that you cant go out and decide who you think is going to die or what property is going to burn and buy insurance for that b/c the state doesn’t want to encourage bad things to happen.  You are less likely to have your house burn but not someone else’s.  So you can buy insurance policy on someone’s life, but you have to have an interest in their life.  This is so, so that you don’t have kill someone in order to collect.  So you must have an interest in people’s survival at the time you enter into the K.  

With property insurance you must haven an interest in the property at the time of the loss.  So if you sell the property but you continue to pay premiums on the policy, you have no insurable interest in the property. So it has to confer a benefit of value in which the beneficiary has or is expected to have.  So you have to have an interest in the risk and the risk is a fortuitous event not an intended event, beyond the control of either party.

(3) Contract of Warranty, guaranty or suretyship:  Insurance law differentiates between things that look like insurance but aren’t.  Warranty sounds like an insurance policy and it could be, (i.e. you buy a watch w/ a warranty for repair, if this promise is made by a person who is in the business of insurance then it will be an insurance policy, if it is an insurance policy then the co that issued it is subject to the entire regulatory scheme of insurance law.  So it has to follow certain rules and regulations that pertain to the proper handling of the claims.  But if the warranty is issued by someone else who is not in the business of insurance, then there is no regulatory scheme under insurance law.  So the warranty to fix your watch expires when the store shuts down.  Too bad for you.  If an insurance co goes belly up then the insurance dept steps in and takes over the handling of the policy.  There’s a special bureau that takes care of this.  The liquidation bureau steps in and tries to work insurance out of its troubles.  The insurance co goes through a rehabilitation process, if they make it out of debt then its fine if not then they are liquidated.  

(  there is no regulatory scheme under insurance law, so if Joe’s co. goes out of business, its too bad.

(b):  

(1).  Anyone who is in the state and in the insurance business need to get a license from the state of N.Y.

(  1102 Insurer’s License Required; issuance:

Requires that every co that is in the insurance business, has to have a license and it must be governed by the regulatory scheme of insurance law.  Some other states are not as protective of insurance laws.  There are certain kinds of insurance policies that cannot be purchased in NY b/c the regulatory scheme makes it difficult to have them in N.Y.  So people have to go offshore to get these policies b/c then they are not subject to regulatory scheme.  These are called surplus lines.  Companies that issue policies that are so expensive, they cant be issued in N.Y.  N.Y. recognized that there are times when people have to go offshore to these policies.  These are policies w/ higher kinds of risks.  Bermuda issues these, London has a great market for this.  Loyds of London is not an insurance co but instead is a market place where people buy and sell risk.  So where no one in NYS will sell you insurance for something that is very expensive, you go to London and it’s a room full of tables where each person buys a percentage of the risk.  so when the item they insure is damaged they pay out and the insurers get to keep the item.  i.e. satellite in space.  The risk of a fortuity that the satellite wouldn’t work or was destroyed is a billion dollar risk.  You cant go to your local insurance broker to get them to insure your satellite.  So you go to places like Loyds of London, offshore.  Loyds of London is a bunch of people who pick up % that they will insure.  So the underwriters own the satellite after they pay for the fortuitous event that occurred.  The underwriters figured out that they could pay the govt to go in space and fix the satellite for 400Mil.  

(  1113 Kinds of insurance authorized:

(a)  Discusses the kinds of insurance that the state govt has authorized insurance co w/in the state to sell.  

(1).  Life Insurance; (2) Annuities; (3) Accident and Health Insurance; (4) Fire Insurance; (5) Miscellaneous Property Insurance; (6) Water Damage; (7)  Burglary and Theft;  (8) Glass;  (9) Boiler and Machinery Insurance;  (10).  Elevator Insurance;  (11) Animal Insurance;  (12) Collision Insurance;  (13) Personal Injury Liability Insurance;  (14) Property Damage Liability Insurance;  (15) Workers’ compensation and employees liability insurance:  NYS requires every employer to have insurance that covers injuries to employees that arise in the course of employment irrespective of fault.  The exchange for that is that you can’t sue your employer.  You can sue anyone else but not your employer.  (16) Fidelity and surety insurance:  So you can buy insurance to ensure the fidelity of your employees.  Fidelity = honesty.  

Surety, i.e.. the contractor may require you to get a surety bond that assures the completion of a promise or a that you finish your work on time.  If you don’t they can throw you off the job.  It assures the completion of a promise.  (17) Credit Insurance;  (18) Title Insurance:  insurance which guarantees good title on property.  (19) Motor Vehicle and Aircraft Physical Damage Insurance:  covers the structure of the vehicles.  (20) Marine and Inland Marine Insurance.  (21)  Marine Protection and Indemnity Insurance;  (22) Residual Value Insurance;  (23) Mortgage Guaranty Insurance;  (24) Credit Unemployment Insurance;  (25) Financial Guaranty Insurance; (26) Gap Insurance; (27) Prize indemnification insurance:  The chance of getting a hole in one is not easy so they issue policies, [sports-related events].  (28) Service Contract Reimbursement Insurance;  (29) Legal Services Insurance;  (30) Involuntary Unemployment Insurance;  (31) Salary Protection Insurance;  (32) Substantially Similar Kind of Insurance, catchall provision.  If its not listed then you can apply for it.  

(  So it has to be a kind of insurance to be covered under NYS insurance law.  

(  Katrina hipo:  the companies wouldn’t sell flood insurance b/c it was so risky.  So the gov set up a system that sold flood insurance from the gov.  (the national flood insurance program).  so people bought property insurance from regular insurance co’s and bought flood insurance from the gov and then Katrina happened.  The levies broke and water floods occurred.  So was it a windstorm damage or a flood damage?  This has been the litigation.  This is the windstorm litigation.  The fight goes on.

(  The law doesn’t require you to pay for insurance, but your mortgage does, the bank.

David Danzeisen Realty Corp. v. Continental Insurance Co.  pg. 59.

They had a building and got an “All Risk Policy Insurance.”  Property/fire Insurance. (broader b/c it covers all risk).  Even an all risk policy that covers everything has exceptions.  The roof of the building was sliding off.  So the homeowner puts in a claim.  The insurance co said no.  b/c two years before there was a fire which damaged the roof, so they said that it wasn’t repaired properly.  The insurance co said its not a fortuitous loss, so the homeowner was negligent in not having the property repaired.  The ct said that the property owner wasn’t an expert in roof repair and that he hired someone to fix it.  And even if he was negligent in not getting it fixed, it was still fortuitous.  So even if you can prevent the damage and you didn’t mean or cause the damage then its still fortuitous.  The negligence of the policyholder is always taken into account.  Unless the damage is caused by an intentional act by the policyholder the insurance should cover.  This was a fortuitous event b/c the homeowner didn’t plan or cause the roof to fall.  Even if the homeowner could have prevented the damage if he was very careful, he didn’t intend for the loss to occur so its still a fortuitous event.  The reason the policy is there is b/c its expected that there will be a mistake made.  

(  Negligence on the part of the insured does not equal an intended result.  The act is still fortuitous unless its intentional.  

State of N.Y. v. Blue Crest Plans Inc.  pg. 60 

Whether this co that was selling a promise to provide legal services was in the business of selling insurance?  If they were then they are subject to the regulatory scheme.  The court held that they were in the business of selling insurance b/c they were selling a product that was spreading the cost among a large group of people.  So they were selling coverage against a fortuity of loss.  They were selling legal services.  So this was held to be an insurance business.  They had all the elements of an insurance co.  So this co is subject to the regulatory scheme.  

_______________________________________________________________________

Class 3

(  Solvent insurance system which is the goal of a regulatory scheme.  It makes certain that when there are losses you have in place a scheme, a guarantee, you have the risk spread through payment of premiums and through reinsurance.  So that companies can spread the risk among others so that there is a solvent system in place.  So someone can guarantee the loss of risk.  There is a spread of risk by payment of premiums.  

(  Congress allowed the states to regulate insurance co.  There’s a long tradition of doing so.  Then exempt insurance co from the antitrust provisions.  It made sense to allow insurance co to share data and info, to discuss prices.  Congress determined that the business of insurance would be left to the individual states.  Insurance co would be exempt from anti-trust regulation.  This doesn’t mean that they are free to do whatever they want.  But for 60 years McCaren Furguson has been the guide post. 

McCaren is the standard for a long time.  There has been a push to subject insurance co to federal regulations rather than state regulation and to remove the antitrust exemption.  Some insurance co want that, they want to be able to get fed charter not state charter.  Insurance co must apply state by state to the insurance dept for a license.  And for states like NY that requires policies to be reviewed and approved.  No other contract is required to be submitted before the gov for its approval unless the form is approved by the insurance dept.  This is to make sure that k follows regulations so that they don’t violate public policy.  For instance NY prohibits punitive insurance.  NY courts wont even enforce foreign state’s policies.  There are various policies in NYS like cost of defense policy: you buy a liability insurance policy which covers the duty to indemnify, defend, the duty to investigate.  Some other states have policies where the costs of defense reduces the amount of indemnity available.  In NYS it does not, cost of defense is separate.  

Insurance co would like to have a federal charter, so that they would not have to go from state to state to get approved.  There’s a push to repeal McCaren Ferguson to allow the feds to regulate.  

(  If insurance co is not acting in its capacity as an insured then you can make an argument that the federal regulations still apply and not those of the particular states.  i.e. if the insurance co gives mutual funds.  

(  The fact that insurance companies are subject to state regulation does not mean that they can violate federal law.  

Norris Case:  (page 89)

(  Employment situation.  People worked for an agency.  Their retirement plan had an annuity plan.  

(  The insurance companies calculated that men and women had different life spans and therefore if women were going to live longer so they would receive more payments from the annuity plan so to make it even they should make female payments lower.  (logically this makes sense).  Here it was lower pay-outs for women, but there have been cases in which there were lower pay-ins for men.  

(  The court held that “Title Seven” prohibits using gender as a determining factor in virtually anything.  The ct did not like that the co were using only one factor to determine pay-ins or pay-outs.  The supreme ct here said it violates title seven civil rights act.  Some argued that we have a McCaren and Ferguson problem here.  Why should the feds step in if insurance applies to the states?  Insurance companies are not prohibited from considering, as a factor, gender.  Insurance are not permitted to violate fed laws even though the state should regulate.  

(  Despite the restriction on the federal gov, insurance co are not permitted to violate federal discrimination laws.  

(  McCaren Furguson precludes the regulation of insurance companies in the business of insurance unless there was a specific fed statute.  

These were condition of employment so ARISSA came into play therefore we had a fed statute that required non-discrimination.  Some argued that while Arissa prohibited discrimination of employees it wasn’t a specific indemnity to the business of insurance.  

(  The ct found that the fed gov could step in.  

Union  Labor Life Insurance v. NYS Chiropractic  pg. 107

(  Health insurance co, in order to determine whether they would pay they put together a panel of chiropractors who would determine whether or not it was necessary to have the care.  People get hooked on chiropractors, this insurance co believe that there was a lot of unnecessary chiropractic services.  So they put together a peer-reviewed panel who would determine if it was necessary.  Some chiropractors didn’t like it, they thought it would be “price-fixing” in violation of the Sherman Antitrust Act.  If this was part of the business of insurance, it would not be subject to the Sherman anti-trust act b/c that’s what the statute said.  The exempted insurance co from anti trust if the conduct/practice that was being challenged was part the business of insurance.  

(  Factors to determine whether it was part of the business of insurance:

(1).  Does this conduct have something to do w/ spreading of the risk of a loss among other people. 

(2).  The practice has to have something to do between the policy-holder and insurance co. b/c that is what the business of insurance is about.  

(3).  Is it something that insurance co do as part of the insurance pre-factor.  If this is the business of insurance then the insurance co are exempt from the anti trust prohibition in the statute.

The ct applied the factors and held that the practice of having a peer-review process, even though it was being done by an insurance co. it had no part in spreading the risk.

This had more to do with the relationship between the insurer and the insured.  The insured is only concerned w/ whether they are going to pay the coverage or what, but why and they said that it had more to do w/ the relationship w/ the chiropractors.  As to the third factor they said that it has to do with the relationship of the third party, so the party that is not entitled to insurance.  This was not the business of insurance.  


NOTE:  insurance co’s often use peer-reviewed practices.  

Reason for reading this case: just to show what it means to be in the business of insurance.  

Hartford Case:  pg. 120

(  This case was a battle between reinsured and insurers.  Reinsureds are part of the spread of the risk.  Insurance co spread the risk between and among other insurers, otherwise they couldn’t make it.  Part of the solvency is to spread the risk among others.  

About 25 years ago the courts were filled with environmental claims.  Insurance co were being called upon to pay.  i.e. love canal.  

i.e. oil co while delivering spills and oil makes it to neighbors basement. Then it seeps to the sewer system and it carries out to the lake.  Damages so insurance of oil co should pay.  Who should they pay?  They should pay property owner and clean the lake.  

i.e. co buries landfills, the chemicals spill out, damages in property, school, river, water supply.  The landfill co didn’t use state of the art technique to bury.  The courts have generally held that even a willful intentional act, like putting a flower pot on your windowsill is still considered accidental b/c we look at the expectation of the result not the expectation of the act.  When you talk about intentional acts, you are talking about the expectation of the result, not the act itself.  Under insurance law whether something is intentional or accidental is determined by the quality of the result not the act.  Cardozo’s flower pot from Messer Smith case shows us how he didn’t intend for it to fall.  So its not intentional or excludable conduct for insurance co.  So to bury chemicals with the expectation that would not leach out, would only be covered is they were sudden and intentional.  So these insurance co would get off by claiming that they didn’t intend to do what they did and that it was not sudden.  

(  Here we have re-insurers who were being hit with the losses that the insurance co were being charged with.  Normally what we call an occurrence based policy (an accident which contains continuous exposure to conditions).  Courts and insurance co realized that accidents could happen over a period of time not suddenly.  

(  So if you have a policy in effect for 2001, then one for 2002 and so on, and you are a polluter who has been polluting all those years then who is responsible?  They all are.  If you have an occurrence based policy then they all are.  But how do you find these policies when they are so old?  Its tough.  Now we have an insurance co who is being called on to respond to a claim from 1987.  And the reinsurers are being called upon to reimburse their insurance co for the loss.  This is what happens under an occurrence based policy.  

(  Then we have a “Claims Made Policy” this applies not when the accident or occurrence took place but when the claim was first made against the insured.  So in this case it wouldn’t be the policy that was in effect in Dec 2003 when the accident took place but it would, the policy would be in effect when the claim was first made against the insurer 32 years later.  This gives you a limit so its better for the insurance policies.  

(  The insurance co has a greater opportunity to control the risk w/ a claims made policy b/c while they cant re-write a 30 year old policy they can write a policy today that excludes that risk.  

(  With this claims made policy they can control their risk “Retroactively” as well so that they can say “even though we cover you from 2001 to 2002 we will cover you for damage that took place before 2001 but as long as it took place up to only 5 years before 2001.”  So the insurance co can take on new clients and reduce the time their coverage retroactively applies.  So they can control their risk that way too by cutting back the number of years that they will cover for.  

(  The reinsurers want to insure only co that had an easily definable risk.  Here you would have reinsurers throughout Europe who went to the insurance industry and told that they are needed b/c they provide them with the ability to spread the risk.  So they asked for a change in business.  

(1).  They said they don’t want to respond to 30 year old claims so they don’t want occurrence based policies so they wont reinsure those policies.  So for commercial claims policy to sell only claims made policy.  

(2).  And with those claims made policies you must include a retroactive date for a stated period of time.  

(3).  You no longer reinsure policies that have a sudden accidental exception for pollution and now all pollution coverage, so instead to have a absolute pollution exclusion so they don’t cover for pollution.  

4. Defense costs w/in limits policies.  The real cost in litigation was the cost of litigation.  When someone brought suit against polluters the insurance co’s liability policy would have to provide them for lawyers.  So they asked that the defense costs should be reduce by the amount of indemnity coverage.  So if you have a policy that covers 1Mil and attorney costs are 250,000 then the 250 should come out of the 1Mil.  Or a Mil less 250?

So insurance companies wanted to comply b/c if not they would not get re-insured.  And the state wants solvency someone to pay the costs.  They want someone other than the state to pay the costs.  So in this case, the P were 19 different states, and they said that the re-injurers were boycotting them.  the court eventually dealt with it by holding that the Sherman act would apply to foreign insurers who worked w/ US insurers.  It held that foreign insurers were subject to Sherman jurisdiction.  And that the McCaren exception for boycott applied here.  So they refused to dismiss the complaint and allowed the matter to go forward.  Eventually compromises were made.  

Most policies now contain an absolute pollution exclusion.  

Now they don’t cover anything.  

Now we have a new phase of this environmental thing.  Led paint, asbestos.  The courts are taking an interesting look at these pollution claims.  Is this pollution?  The courts have held it not to be pollution.  It doesn’t fall w/in the pollution exclusion.

End of the Regulatory Scheme.  

_________________________________________________________________
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How to interpret an insurance policy:


(  Just like a contract.  

Contrapreferendum:  construe the ambiguity against the drafter.  Not every term but only ambiguous terms.  Terms w/ ordinary meanings are given their ordinary meaning.

Contract of adhesion:  take it or leave it contract.  You have no choice in the matter.  Some states look at contracts as contracts of adhesion.  NY doesn’t follow this rule.  Other states have a reasonable expectations theory.  NY doesn’t follow this.  In Cali the insured gets what the insurer reasonably expected to get even if the language isn’t there.  Although in Michaels v. City of Buffalo the ct looked at a term and tried to figure out how a particular person would interpret it.


(  this is why we try to use simple terms.  


(  insurance co must provide definitions to understand what these terms mean.  

Wafering fool:  even a fool should be able to understand this policy.  This is how the contract should be written to avoid ambiguity.  NY doesn’t follow this case.  

Michaels v. City of Buffalo 

Ambulance case.  Guy had a heart attach.  The ambulance wouldn’t start.  A back up ambulance comes but he dies on the way.  And his estate sued.  

The estate of Mr. Michaels sues the city of Buffalo who run the dispatch system and the ambulance co.  This is the world of tort, (negligence).  


(  Who might provide memorial with insurance coverage?



(  Professional liability



(  Automobile insurance:  in this case it was this one (Lumbermans).



(  General liability coverage.  

(  The automobile insurance co argues that this does not fall within the meaning of accident.  

(  Lower court found that it was an accident b/c it was unexpected.  The higher court found that it a reasonable person would expect to get this coverage from an insurance contract.  

(  “The average person purchasing automobile insurance for a business vehicle for injuries or property damage casued by an accident would not presume that damages arising from mechanical failure and delay would be insured against.”  

Holding:  accident must be more than unexpected b/c everything is unexpected.  There must be some trauma.  Terms that are undefined must be given their ordinary meaning. If the contract is between professionals, we look at how an ordinary professional would interpret the policy.  

Gaunt v. John Hancock Mut. Life Ins. Co.  

The mother of Gaunt was suing for the death of her son.  She wanted money from her son’s life insurance policy which would be due to her as a result of his death.  

Mr. Gaunt was shot in the head.  This was intentionally done and was not self-inflicted based on circumstantial evidence .  Not accidental.  His family is making a claim for first party coverage—which involves the beneficiary and the co.  so the mother and the insurance co.  

(  Kelman gives his a form, an health exam which he passed, and has decedent pay the premium on the policy.  

(  The co. claims that they never approved the policy.  But coverage cannot be conditioned upon the insurance co. performance only.  

(  The insurance co gives 6 possible meanings for the phrase “ the insurance will be in force” but the court rejects all of them arguing:  

(  People are presumed to have read their insurance policy and are penalized if they don’t.  but insurers cant expect that ordinary people will understand all terms.  So ambiguous terms will be given their ordinary meaning.  In this case he understood the policy to mean that he was covered immediately and not upon their approval.  A reasonable person would assume they were getting immediate coverage for their money.  

Lavanant v. General Accident Insurance Co of America (p. 167).  

Under tort theory this was negligence.  Infliction of emotional distress.  

Tenants, Bellini and Rizika, went after Mr. Lovenant claiming emotional distress even though they weren’t physically harmed.  

The court looked at policy terms and:

(  Held that “bodily injury” was ambiguous.  If they wanted to limit its meaning, then they should have stated so in the insurance agreement.  

(  The court found that bodily injury included mental distress.  This is not the general rule, but if the insurance co wants it to mean something else then they must include that into the k.  

(  Because the insurance co added the words “sickness and disease” this expanded the definition of bodily injury to encompass mental illness.  

Schiff v. Flack p. 172 (Most important case!!!***)

(  Mr. Backman came up with an idea of selling a special kind of insurance policy.  Schiff stole the idea from Mr. Backman and started selling it under another name.  

(  Mr. Backman brought suit for maliciously stealing a trade secret.  So Backman sues Schiff for stealing intellectual property.  He wanted both $ and an injunction.  

(  Mr. Schiff notified insurance company so that they would protect him:


(  Investigate


(  Provide counsel


(  Provide $ to indemnify.  

(  Policy of professional liability insurance.  So he asks Lloyd’s insurance co. to protect him.  

(  The first question is whether the insurance co has an obligation to protect him on this claim?  

_________________________________________________
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Schiff v. Flack  (continued)

(  Insurance agency being sued by a competitor for infringing on the competitor’s idea.  

(  Co. was suing for money and injunctive relief, this is under the world of tort.  The D (insurance agency) gets the papers and turns the papers over to liability insurance co seeking a defense.  They wanted the 3 things that liability insurance should provide them with if there is a judgment against them: to defend them, investigate, and indemnify.  The insurance co said in response “we only cover professional errors and omissions” not willful conduct.  This is the kind of coverage they provide doctors and lawyers.  They refused to provide coverage for the claim b/c they don’t cover willful conduct but only professional negligence which this is not.  So the other party sued asking the ct to, in a declaratory judgment, to make them cover.  The lower court said that the allegations to defend an insured are broad and here they were broad enough to implicate the duty to defend.  So they appealed.  The appellate division was divided, the majority reversed the trial court by saying that there was a willful act that its not negligent act error or omission in the form of professional service.  The court said that the insurance document has grants of coverage which is the (what’s in) and exclusions (what’s out), so the policy covers a limited amount of things, it covers professional negligence.  So whether or not this claim is intentional does not matter b/c the claim was not one of professional negligence.  Then it went to the ct of appeals who agreed.  The court outlines the mathematical approach to insurance coverage and goes on to say that we cant give more than the contract did b/c the ct cant re-write the K.  They say that they purchased a limited policy its a limited policy covering professional negligence.  It is not a broad policy so it doesn’t cover this claim.  

(  The court discusses Waiver and Estoppel:  

1.  WAIVER:  Intentional relinquishment of a right.  The forfeiture of a right.  (Here the argument was that an insurance carrier wasn’t clear on why it was denying coverage, that they didn’t raise all of the reasons that coverage should be denied.  The ct said that an insurance carrier couldn’t create coverage just by doing nothing.  So you cant forfeit a right unless you do it consciously.  The ct says that an insurance carrier that provides coverage where the claim is w/in the grant of coverage has certain rights and doesn’t exercise those rights it may lose those rights, it may forfeit those rights as compared to an insurance co that doesn’t provide protection at all if the claim is within the 4 corners of the policy you cant by inaction create coverage.  (i.e. if you are in a car accident 2 years ago and you forgot who covered you then.  But you know it was one of ten.  So you write to all ten co.’s.  6 co’s write back and say “not us.”  Two don’t respond.  Here since those 2 never created coverage in the first place, the fact that they didn’t respond does not mean that they waived their right to deny coverage b/c they never were the insurers for that co so their inaction did not mean that they were waiving.  One co did not respond but they did insure this guy, so they waived their right to raise that defense b/c they were in the risk.  Insurance carriers have defenses under policies and, under 3420, if they don’t raise those defenses they lose them.   

(  So the co that does provide coverage to an insured can waive a defense by inaction.  But a co that never provided coverage cant waive by inaction.   

2.  ESTOPPEL: The last company of the 10 who is notified about needed coverage then defends but don’t realize that they never really covered him.  Now since they have been helping him, defending him, the insured reasonably relied on their coverage.  So now the insurers, by their conduct, (not inaction but action) have undertaken the duty and cant walk away from coverage even though they never issued a policy in the first place.  They are estopped from walking away from those responsibilities under equitable principles.  This usually happens when a co doesn’t realize that the policy expired etc.  

(  Look at what the insurance co has done to make the pseudo client rely on their defending them?  What they did to create a false sense of security for the insured?

-  The ct looks for detrimental reliance to see whether the insurance co or insured has lost something else as a result.  i.e. if its too late to notify the right co. then its detrimental reliance b/c they lost their chance to get coverage by relying on the other co.  
(  Insurance co can buy coverage to cover their negligent acts, like taking on a client who is not really their client at all.  (who cares!)

(  The ct found that this was neither waiver nor estoppel.  Once it discounts waiver or estopple, they said that while a contract is to be construed in favor of the insured b/c of the unequal bargaining position but when the words are clear and unambiguous, you enforce them as they are.  So if there is no ambiguity and the policy doesn’t cover the risk, then the policy doesn’t cover the risk.  We don’t want to alter the party’s intentions.

(  They can’t waive themselves b/c the claim wasn’t ever in the policy so they don’t fit into that window.  The insurance co did not waive their right to not defend by not raising exclusionary language for intentional acts b/c the coverage was only for limited reasons.  It wasn’t a question of the applicability of exclusions but only what the grant of coverage was.  This case and Zappone case look at mathematical approach to coverage.  

Loblaw Inc. v. Employers’ Liability Assurance Corp., Ltd.  (p. 177)

(  This unit is about policy construction.  In most instances insurance policies are drawn unilaterally by the insurer.  In K individual doubts or ambiguities are to be resolved against the party who prepared it.  This is the doctrine of contrapreferendum.  But if its clear language then it must be read as such.  

(  Now we understand the rules into construction.  

(  Clear and unambiguous ( enforce them.  

(  If not ( apply the doctrine of contrapreferendum.  

(  What we have discussed so far is about rules and reasons that apply to all insurance policies.  Any contract has conditions, things that are covered and exclusions.  These apply to everything we will do in this class.  (like K law). 

SPECIFIC TYPES OF POLICIES/COVERAGE

UNIT 3:   

LIABILITY INSURANCE

( This is the type of insurance that we will most likely encounter.  

(  If you are involved in litigation the plaintiff wants money, there’s a lawyer that is going to want money, the defendants always have two positions:  (a) It wasn’t me, and (b) If it was me, someone else should pay the bill. This is about trying to find a way to pass on the risk of conduct.  

Section 3420 (It used to be called 167).

(a):  

(  Sets out the ground rules for all liability insurance.  

(  Liability policy applies to both property damage and bodily injury.  

(  Must be issued in NYS.  This applies to NYS policies or policies issued for NYS.  This policy must be at least provide this much or more of a benefit to an insured and judgment creditors who are those who have a judgment against the insured.   

(  This provides us with the minimum requirements that all policies must have.  So even if the insurance policy doesn’t have these provisions included in policy, they are automatically included in the policy anyway.  

(1).  You run over a pedestrian and break their legs, they sue you for a million dollars.  Your policy provides for 25,000 per injury.  You have a huge judgment against you and so you file bankruptcy.  So the ct declares that you are insolvent and discharges your debts.  So the insurance co says that if the insured is discharged from debts, so is the insurance co.  But this provision hold that the insolvency of the insured does not release the insurance co.  But only for the amount of insurance coverage.  The amount that is more than what the insurance co covers, that amount is discharged.  So even if the D comes into money, if its discharged then they cant go after the D but only the insurance co.  

(2).  Direct Action Statute:  while driving, some other car hits you and causes 1,000 damage to fix car.  Now you can go after the person who hit you.  You can also make a claim to your own insurance co if you have collision coverage.  The insurance co will pay you money, they will give you 1,000 minus your deductible.  So if you have a $500 deductible then they will give you 1000 minus $500 so they will send u a $500 check.  The other 500 you pay out of your own pocket.  In the world of tort the plaintiff is you and the defendant is the guy who hit you.  (the insurance co is not a party to this litigation under tort so you sue the D not the insurance co).  If you have a judgment in your favor you, the Plaintiff, become a judgment creditor and the D becomes a judgment debtor.  The D owes you 1000 not his insurance co.  In the world of tort there is no insurance, and if you discuss insurance its grounds for mistrial.  Then the D goes through his insurance co to get the $ he owes.  If the guy did it right he would have had the insurance co defend him in the tort suit but he didn’t in this hipo.  So here state farm doesn’t want to cover b/c they didn’t give notice so they breached their part of the K.  So you have a default by the insured b/c not giving notice to insurance co, plus you have an insolvent defendant.  What do you do?  If you have a judgment against an insured/D, and you as the P tell them to pay you and they don’t w/in 30 days, you have the right to bring a direct action against the insurance co to enforce the judgment.  So then its P v. State farm.  This gives the injured person/P the opportunity to challenge the denial of insurance coverage.  (this is the only way an injured party can do this).  Because an injured party/P cannot bring a claim against an insurance co to challenge a claim for denial of coverage until it has a judgment against the insured.  So they P can only sue the insurance co once they have a judgment.  So if you represent the P, you can file a motion under 3420 (a).

STEPS under subsection 2:   


(1).  P, the injured party, sues the insured; 

(2).  That lawsuit proceeds until it concludes in a judgment favorable to the P – by trial, summary judgment or default.  

(3).  The P, now a judgment creditor of the insured, serves notice of entry of that judgment upon the insured’s attorney or upon the insured and upon the insurer; 

(4).  30 days go by and neither the insurer not the insured pay the judgment;

(5).  P/judgment creditor may now sue the insurer directly for an amount not exceeding the applicable limit of coverage under the policy.  In that action, insurance coverage issues can be fully litigated.  
(3).  If the insurance policy says that notice must be given by the person who injured you, notice if given by the injured party shall be deemed sufficient.  So either side can give notice.  You never know if the insured is going to give notice, so you should give it since you have the right to do so.  

(4).  If you cant give notice b/c you are in the hospital or you didn’t know about the accident b/c you didn’t know you caused it.  So this section protects you from not being able to give notice, so even if its not timely you are fine if it is demonstrated that (1) it was not reasonably possible to give such notice w/in the time prescribed in the policy or statute and that (2) notice was given as soon as was reasonably possible.  the insurance co can, as its defense, claim that not only did the insured not give timely notice but also that the claimant didn’t either.  

(b):  Tells you who can bring a direct action against the carrier authorized under 3420 (a).  

1.  any person who has a judgment against the insured for damages occasioned during the life of the policy or contract.  

2.  Any person who, has obtained a judgment against the insured to enforce a right of contribution or indemnity, or any person who subrogated to the judgment creditor’s rights under such judgment.   

3.  Any assignee of a judgment.  

(c):  Cooperation Clause.  It deals directly with an issue that can arise where someone maintains an action against an insurance co.  It says that whenever there is a claim, a direct action against a carrier, (direct action is when someone takes an action against the individual who is insured under a policy) if he gets a judgment by the ct and its not paid w/in 30 days then he can institute a direct action against the carrier.  So the carrier must then, if they decide to, raise his defense that the insured didn’t cooperate.  The burden to prove that the insured didn’t cooperate rests w/ the insurance carrier.  There’s a shift of burden.  
(d): *** 
(  Liability policy delivered or issued for delivery in this state so it must be a NY policy.  

(  Only applies to death or bodily injury.  (so if there is no notice to insurance co. in a case where a firm’s malpractice resulted in a loss of money for a client, then this statute doesn’t apply b/c there aren’t bodily injuries or death this hipo is about property loss).  

(  Accident has to occur in NY state.  

(  Shall give written notice as soon as reasonably possible.  

(  They must give notice to the insured the injured person and any other claimant (including 3rd party plaintiffs).  i.e. P was hit by two cars but only sues one b/c the other is a friend.  Then the D will sue the other car for contribution.  This is a 3rd party action.  

(  The P can give notice, the injured person, any other claimant.  The insurer must send notice to any other claimant possible.  

(  For an insurance co to disclaim for a condition like late notice, NY is the only state that doesn’t require prejudice.  The legislature passed something requiring prejudice but the governor vetoed it.  So this is an area that might change.

(  Checklist for (d):  (do this analysis for final).


1.  Policy or K issued in this state.


2.  Claim has to be for death or bodily injury.


3.  Accident has to occur in NYS.  

4.  Must give written notice as soon as reasonably possible to the insured the injured person and any other claimant.  

So you have to give notice to everyone.  i.e. school bus gets into accident, insurance co must give notice to all children in bus, bus driver and other vehicles involved. 

(e):  

(coverage for permissive users of automobiles.  388 of vehicle traffic law says that the owner of the vehicle can let anyone drive but you are responsible to any injured person through vicarious liability.  So insurance has to make sure that the risk is covered.  The operator of the vehicle is liable for his or her own negligence and if the owner gives permission to drive then he should be covered too.)  It extends the owner’s coverage to cover the acts of permissive users.  

( Checklist for (e):

1.  Policy or contract that covers personal injury and property damage.  

2.  If it violates 388 of the traffic law.  (it gives rise to the owner’s liability for permissive use of the car). 

3.  Must be issued in NY state.  

4.  But the vehicle must be garaged or principally used in this state.  

(  So if not in NY state then this particular section doesn’t apply, but there might still be coverage.  

5.  If there is permission for a person to drive the vehicle then coverage extends.  



(  The “Omnibus Insured” is the user not the owner of car.  

(f):  Uninsured and Under-insured motorist insurance:
Two types of insurance:

1.  Uninsured motorist protection:  if you are involved in an accident where there is contact between two vehicles and the other car is uninsured then your policy will cover some minimum coverage.  But you can still sue the other person so if you sue Donald Trump then you are fine.  Coverage required was $25 per person and $50 per accident, this was not enough.  So the state came to the conclusion that this was not enough so they devised a system that allows you to purchase as an option additional coverage.  This is supplemental protection, below.

2.  Supplementary uninsured motorist protection:  where an insured can get additional coverage under a policy more than what is required, so coverage in addition to the 25 per person and 50 per accident.  Under this rule you can buy as much as you want but your supplemental uninsured motorist coverage cant provide you w/ more protection than the liability coverage would provide to a third party.  So if you have a 500,000 liability policy then you can only buy 500,000 of supplemental uninsured motorist insurance.  

(g):  Interspousal Exclusion:  (i.e. husband and wife are hit by a drunk driver who had a stop sign and wife sues drunk driver and then the drunk driver sues husband).  In order for the wife to recover she has to prove the drunk driver’s negligence at least 1% negligence to satisfy the exception to the exclusion.   If she proves that the drunk was negligent then she can recover the whole amount by the drunk under vicarious liability and so she doesn’t have to prove the husband is liable).  So she can pick her D.  

(  You don’t have this coverage on a mandatory policy but you have the option to buy it.  

(  Wife can sue husband and drunk driver, so all wife has to do is prove liability of drunk driver to recover, even 1% liability.  


(  i.e. W v. D (who has 25,000 insurance policy).


(  wife gets a verdict of 3 Mil, she gets 25,000 from insurance policy.  


(  D can then go and sue her husband to maybe get the 3 Mil.  

(  This statute only deals with a claim by a spouse against a spouse not anyone else.

(j):  if you have a pure domestic employee, your homeowner’s insurance provides compensation coverage.  

Messersmith v. American Fidelity Co.  p. 193

Intended result v. unintended result.

Messersmith gets a judgment against the owner of an automobile and begins a direct action against the insurance co.  the owner of a vehicle gave permission to an under age driver this violated the NY vehicle and traffic law.  An accident was caused and the insurance co argued that they don’t have to pay b/c this guy broke the law, they only cover negligence.  Cardozo’s analysis starts off w/ what is the purpose of insurance?  It protects two types of people the owner and the victim.  Insurance is not supposed to prejudice against the victim.  So the court makes the duty to defend as broad as possible.  List of things that happened:


1.  He entrusts the vehicle.  This is a willful act.  


2.  Driver screwed up.  This is the operative act.  



(  It’s the result that matters, they didn’t intend the result to happen.  

(  everything you do wrong is a violation of the vehicle and traffic law.  So if insurance co don’t cover for those things then there would never be coverage.

(  Flower Pot example:  NYC flower pot on window sill and falls and hits someone this was not a willful act b/c she didn’t intend on putting it there. 

Baldinger v. Consolidated Mutual Insurance Co.  

(  Action for assault and battery.  This involves an incident where Allen Banks intended to move person but didn’t intend to hurt her.  

(  Home owner’s policy and the grant of coverage is to pay for bodily injury but not to apply for intentional injury or by the direction of the insured.  

(  C = (what’s in) – (what’s out) subject to compliance.   Here there is an exclusion.  

(  Banks argues that he intended to move her but he never intended to hurt her.  

(  the way to determine whether injuries are accidental we look to the quality of the result rather than the quality of the action.  (Messersmith).  

(  When you are going to exclude liability you must do so explicitly.  Exclusions are going to be construed as narrow as possible.  the provisions of policy are ambiguous.  So if you are going to exclude you have to do so specifically it wont be assumed. 

(  The meaning to the person w/ ordinary intelligence is the meaning of the K.  you have to spell it out.

Utica Mutual Insurance Co. v. Cherry

D was convicted of manslaughter in the first degree which requires intent.  The P in a civil case brought the case in negligence.  The P in a negligent civil action is not subject to what the jury finds in the criminal case.  So the intent requirement from the criminal case doesn’t apply to the civil case.  Collateral Estoppel, the P in the criminal case wasn’t a party in the criminal proceeding.  So the P is entitled to bring action in anything he wanted.  The P is not bound by the conviction.  

Colon v. Aetna Life and Casualty Insurance Co.

Oil Co. owns the van, they let employee use it at night.  They restrict him by not letting him let anyone else use it and only driving it for work.  

The insurance co dint want to pay b/c Colon didn’t have permission to drive.  Colon then brings action for legal fees.  He now knows there is no duty to indemnify.  But he argues there is a duty to defend.  

Insurance Co. relied on Zappone where the question is whether or not the insurance issued for one vehicle covered a second vehicle.  They said no b/c there was no contractual relationship.  So they don’t have to provide one to Colon b/c he is not an insured.  

(  3420 says that anyone operating a vehicle is an insured b/c you don’t have to be contractually involved w/ insurance co.


(  every policy is deemed to have 3420 as part of the statute.  

The ct said you had another avenue, you could have brought declaratory action.  


(  you only based your decision on your investigation.  

(  Zappone doesn’t really apply here.  

____________________________________________________________
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Question about spousal liability under a policy:

W v. D  then the D will sue H.  

(  If the D doesn’t have any liability the case stops at the first suit and the wife doesn’t get anything.  

(  The D cant be held not liable and then have the husband pay.

(  If the D is held to be even 1% liable then he must pay and he will probably go after the husband.  

Fitzpatrick v. American Honda Motor Co. p. 206.

(  Here there were 5 corners to the complaint.  

(  Fitzpatrick gets killed by operating an ATV.  

Moramarco was hired as an independent contractor for one co.  But Moramarco was an officer for cherrywood landscaping inc. and was hired by them to do work on the property.  Moramarco bought the ATV in furtherance of his employment for cherrywood landscaping.  But Fitzpatrick dint realize that so they only sued cherrywood property not landscaping.

(  The policy was issued to cherrywood landscaping.  So he asks cherrywood landscaping to defend him.  Cherrywood landscaping is not named as a party so the carrier says no. He commences a third party action against the insurance co saying you owe me a defense. 

(  The rule before this case was to read the complaint and if the complaint alleged a covered cause of action then you owe a defense.  Moramarco says you owe me a defense b/c I bought the ATV for cherrywood landscaping and this complaint alleges that I did something wrong so u owe me a defense.  The insurance co says no b/c the complaint doesn’t say so.  Moramarco’s claim was that he is covered under policy b/c it covers owners and officers of cherrywood landscaping and I am in that category.  

(  The ct for the first time looks beyond the complaint and it establishes a rule.  

Even though it was not listed in the complaint, the insurance co had actual knowledge of the true facts.  The court says that looking at the 4 corners of the complaint is one thing but they also look at the true facts.  So they have a duty to defend.  The insurance co said well in the past you looked at the complaint only, but the ct said no that that is not the sole criteria.  We can look beyond it as long as the true facts are available.  

(  This case is reinstating the long held rule for duty to defend.  

(  Courts have refused to permit insurers to look beyond the complaint’s allegations to avoid their obligation to defend but have held that a duty to defend exists if the complaint contains any facts or allegations which bring the claim even potentially w/in the protection purchased.  So there is a duty to defend where the four corners of the complaint suggest the reasonable possibility of coverage.  So the 4 corners are not the sole criteria to determine their duty to defend.  

The fifth corner rule only applies for the benefit of the policyholder.  They should not take the narrow view of only looking at the 4 corners so they look at the 5 corners so that they don’t leave the insured w/out recovery.  

(  if you only look at the four corners you narrow the scope of the insurance co.  

(  this is the only way the court can ensure the duty to defend.  

(  Whenever there is a case like this you have to look for the true facts.  The true facts are those facts that are found outside of the complaint.  

Northville Industries Co. v. National Union Fire Insurance  pg. 215

New formula for what’s out:
What’s Out = Exclusions – Exceptions to the exclusions.  

Here its an exception to the pollution exclusion.

This is a way that policies can be written.  

A lot of times insurance companies use standard policies but a manuscript policy is where the insurance co writes out a policy for a particular party this is very specific.  

So there would be coverage but for the exclusion.  

The exclusion bars coverage for bodily injury or property damage arising out of the discharge or dispersal or pollutants.  This exclusion is qualified by an exception.  The exclusion does not apply if the discharge of pollutants is sudden and accidental.  (this is the exception).

Facts:  2 petrolium tanks spilled. The neighboring landowners brought a cause of action alleging that the property had been damaged.  Insurance co writes back 6 months later to disclaim.  

(  Remember that the notice requirement only applies to personal injury.  Not property.  So the notice rules don’t apply.  

(  Does the exception of the exclusion apply?  

Northville’s atty will argue contrapreferendum, the insurance co wrote the policy and so its construed against the drafter.  

The other side is going to apply that for contrapreferendum to apply there must be an ambiguity in the policy and sudden and accidental is not ambiguous.  

Everyone agreed on the definition of accidental.  The spillage was accidental.  

The other party looks at the word “and.”  It has to be two things here, sudden and accidental.  

It would it have been easier if it was an “OR.”  But b/c its an “and” this becomes two prong.  Northville made the word sudden sound just like accidental by giving dictionary explanations.  But the other side argues that if sudden meant accidental then they wouldn’t have put it there.  Under contrapreferendum these words must mean something and if they both mean the same thing then they wouldn’t put them both in.  

So Northville is in a bad spot.  Northville argues that it was sudden when it started and so he gets coverage from insurance co.  So if any part of the claim is covered I get a defense.  The burden on proof was on the insured to show that the exception applied so to show that it was a sudden event.  The insured could not sustain its burden. 

Under the construction rules they considered as a commercial insured so they knew what they were getting into b/c they were professionals not just lay people.  In determining whether this was ambiguous they are going to look for a reasonable way to interpret the policy based on the arguments of each side.  Mainly that they didn’t write sudden and accidental for nothing and the ct must construe it as such.  

(  Basically the ct held that “sudden and accidental exception” did not apply to accidental leaks of petroleum from underground tanks b/c that occurred continuously over a period of years which is really the opposite of suddenness.  So the P failed to meet its burden of proof to show that the sudden and accidental exception would apply.   So P lost.  

Allstate v. Mugavero  p.  221

Mugavero molested two children.  Sodomy and sexual abuse.  They can’t allege it was intentional b/c he claims that he didn’t do that.  He denies abuse.  He pleaded to a lesser offense but it doesn’t say what the lesser offense was.  The complaint alleges that he intentionally committed acts with intent to harm or without intent to commit harm or negligently.  Now going back to the 4 corners of the doc it says that he was negligent.  And he intended to touch the kids but didn’t intend to cause harm.  Its not the quality of the act it’s the quality of the result according to Cardozo.  

Policy contained an exclusion which said there was no coverage for bodily injury “Intentionally caused by an insured person.”  The mother of the children claimed that he only intended to comfort the children.  This is an un-sworn statement.  Mugavero never rose under oath to his own defense.  

Allstate doesn’t want to defend Mugavero.  They argue that notwithstanding the allegations in the complaint they shouldn’t defend.  They have a social argument that states that people don’t want to pay for this kind of behavior.  They also argue that there are some things that when you do them you must understand the consequences so he intended the actual harm.  The problem with that is well what if he didn’t do it at all?  So we can’t assume that.  

Mugavero argues that maybe its not so harmful to the kids.  He argues that you can’t look beyond the complaint to deny coverage, in Fitzpatrick you can only look beyond the complaint to deny coverage but you can look beyond the complaint to help, so they can help the insured not the insurer.  Here the ct disregarded the allegations in the complaint for negligence, they only looked at the facts outside of the complaint in order to deny coverage which is contrary to the Fitzpatrick case.  It would be a shame if Mugavero didn’t do anything.  The reason they did this was b/c they couldn’t stand what this guy did.  The dissent said argued that they let their emotions get the best of you.  You decided this case this way b/c you got mad.  

(  The ct was dissatisfied with people claiming that they didn’t intend the result but only the act.  (i.e. I had my fist out and the guy ran into it).

The sentence in the K stated:  “Intentionally caused by an insured person” 


(  Why didn’t Mrs. Mugavero get coverage?  

(  If it said the insured it would have applied to “the” then she would have been covered using contrapreferendum (construe the language of the policy against the individual drafting it) b/c now the exclusion would have only applied to Al the husband b/c he was the insured.  But since it says “an” it covered the entire transaction.  

Mount Vernon Fire Insurance Co. v. Creative Housing Ltd.  p. 229

This case gave us the standard construction on exclusion for intentional acts.  

Creative housing bought fire insurance w/ standard language in it.  

The policy had an assault and battery exclusion.  It said that it is agreed that no coverage shall apply under this policy for any claim, demand or suit based on assault and battery, and assault and battery shall not deemed an accident whether committed or not by or at the direction of the insured.  

The court was concerned that the exclusion had the wording “based on” instead of “arising out of.”  And they were not sure whether the exclusion excludes assaults by the insured or any event that is an assault.  

(  To determine what “based on” meant they brought up the doctrine of contrapreferendum by arguing that it was ambiguous.  They argued that you used both “based on” and “arising out of” so you must have meant something different.  But b/c of an earlier case the ct held that “based on” is really like “arising out of.”  

(  The ct argues that its not significant b/c the terms are virtually identical and you would have to look long and hard to construe them differently.  

This is a very broad exclusion.  We have to consider the standard of construction of the exclusion to see how broadly its going to apply. 

(  The lower court held for creative housing in Hunter’s suit b/c it was unclear whether Hunter’s claims against creative housing were based on assault or negligent maintenance of the premises.

(  But on appeal the higher ct developed a test, “but for test” which they got from Val-Blue case, which is the test used to determine coverage in such cases:   If no cause of action would exist “but for” the assault, the claim is based on assault and the exclusion applies. 

(  “by or at the direction of the insured.”  Means that this was to be the exclusion of the entire transaction not just the acts of the insured himself.  So you are allowed to exclude an entire transaction in the policy.  

We are not talking about whether Mount Vernon owes money but whether they owe him a defense.  This exclusion was strong enough to allow Mount Vernon to walk away. 

Doyle v. Allstate  p. 232

Two issues:  


1.  Duty to defend. 


2.  Measure of damages.

What are the consequences if the insurance co. doesn’t defend?  Doyle is the law today that answers this question.  He sues for an injunction which is equitable relief.  

What triggers the coverage?  Such other further relief the ct deems just and proper.  Doyle asks the insurance co to defend him.  Doyle hires his own co.  and pays lawyer 250.  But Doyle wasn’t satisfied so he went after insurance co.  Doyle won b/c the ct could do anything it wanted b/c he asked the ct “any further relief the ct deems just and proper.”  Here the insurance co didn’t want to defend b/c the underlying suit sought injunctive relief not damages.  But since the ct can do whatever it wants including awarding damages, they had a duty to cover in this case.  You can only get the cost of the underlying defense not the cost to sue the insurance co.  When you bring a suit against an insurance co you can get your defense bill paid but you cant get the lawsuit against the insurance co paid.

___________________________________________________________
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Doyle v. Allstate continued: 

The insured wins the day, yet he ends up paying more.  

(  If an insured commences a declaratory action, the insured does not get atty fees for prosecuting the declaratory action.  (so its better to have the insurance co. sue you so that if you are unsuccessful you don’t have to pay atty fees).

PENALTIES:

What happens if the insurance co. refuses to defend?  

The penalty of not defending in some states may even be the judgment against the insurer.  

Servidone v. Security Insurance Co.   p. 237

Cuttino worked for servidone and fell and became paralyzed from the waste down.

He sued the U.S. b/c he was getting worker’s comp.  

They claimed the common law indemnification which means you were passive and we were active.  And they claimed a contractual indemnification under which you promised to indemnify us.  

US dropps the common law claim, so the insurance co withdrew their defense.  Servidone then settles with the P and says to the insurance co. they should pay. Servidone sues the insurance co and says that the penalty should be 50,000.  Special term ct, is the lowest ct where motions are held.  Special term held that insurance co. owes 50,000.  

The ct of appeals reversed b/c the duty to indemnify is broader but the indemnity obligation is based on what really happened in the world, not what the complaint says.  

The question is what are the facts which is the measure of the obligation to indemnify.  So really there’s no penalty for this.  

Kaczmarek v. Shoffstall  p. 241

The insurance co here was not a party to the case, and since both parties wanted to leave out evidence which would deny that it was intentional but instead was negligent so that it would be covered by insurance.  So the insurance co wanted to intervene so that they could offer evidence that this was intentional and so insurance should not indemnify.  The ct would not let insurance co intervene b/c they wouldn’t be bound by the outcome of the case.  You will have your day in ct in the world of insurance.  Because then if the guy loses then he will go to the insurance co and then they can say no and introduce evidence.  

So sometimes you don’t want the truth to come out b/c then insurance will not cover. 

Zappone v. Home Insurance Co.   p. 243

Sharpened the point in Schiff v. Flack.  

Judith lives w/ father Dominic and brother Mike.  She has two cars.  Judy owns a 66 Benz and a 70 MG.  Benz was secured by Aetna and the GM was insured by home insurance.  Dad, Dominic, owns a 63 Chevy.  Mike is driving the Benz and has an accident.  P, Charles, sues Mike and Judith.  P sues under 388 it makes the owner liable for the acts of the user.  So they go to Aetna b/c they insured the Benz.  Aetna defended.  

The question is if Home provided Mike access coverage for the Benz?  Home stated that the Benz didn’t fall within the home policy.  And therefore it had no obligation to defend.  It took them too long to disclaim promptly.  What is the penalty for failing to disclaim.  Home 1 claims that its not w/in coverage, 2 that it is within coverage but excluded, 3 breach of cooperation w/ policy condition.  3420 applies only in two situations, where there is coverage removed by a condition or where there is late notice.  There must be coverage in the first place.  

Duties of the Insured

Hartford Insurance Co.  v. County of Nassau  p. 250

There was an accident.  45 months went by before Hartford was given notice of the incident.  This is a pretty good breach and County had no excuse for failing to give notice.  Insurance co waited two months to disclaim coverage.  Now 45 days wait to disclaim coverage acts as a waiver.  A reservation of rights letter was not a substitute for a disclaimer letter.  So they don’t realize they are waiving their rights to disclaim coverage.  The point the insurance carriers inaction served as waiver under 3420.  

So failure to disclaim really means nothing b/c its really what’s in the coverage.  

__________________________________________________________________
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BAD FAITH 

(  These next few cases define under a liability policy what a liability insurers good faith duty is.  

Gordon v. Nationwide   p. 253

Porter was involved in an accident and he hurt Mr. Gordon.  Gordon sued Porter.  Porter was under Nationwide insurance.  Policy limit is 20,000.  (couldn’t do this today, the limit is now 25,000).  

Nationwide assigns him a lawyer as is required under the policy.  Porter had an unusual policy.  Some people who cant afford their insurance, so there is banking law, you make a deal with the insurance’s agent.  The agent pays your entire policy and you make payments to this bank.  So they finance their policy.  Very common even today.  If you miss your payment the insurance has the right to cancel your policy.  The insurance would not know if you missed a premium b/c you are paying the agent instead.  Porter breached a payment and this gave the agency the right to cancel.  Nationwide did cancel.  So after Nationwide took on the action they realized that they should never have taken the defense b/c policy had been canceled.  So nationwide may be in some trouble for undertaking the action and backing out.  Porter couldn’t afford a lawyer so Mr. Gorden took a default judgment against Gordon.  So the trial ct entered a judgment in the amount of $259 which is a lot more than the insurance policy.  So now Gordon is a judgment creditor and Mr. Porter is a judgment creditor.  The agency did not cancel the policy correctly.  There is a very technical way to do so.  If the policy is not properly canceled insurance coverage continues.  So here they clearly made a mistake, they counted the mailing as part of the notice period for cancellation, you cant count the mailing date.  So policy wasn’t canceled so they shouldn’t have taken the lawyer away from Porter and this wouldn’t have resulted in such a huge judgment.  

Gordon has a right under … but the statute says you can only bring an action for the amount of coverage.  Gordon asked Porter to assign his rights against the insurance co and I will waive the 20,000 judgment against you.  So Gordon becomes the P, he takes as an assignment against Nationwide.  

So now we have the Gordon lawsuit.  He claimed that nationwide could have settled the case but they walked away.  Nationwide says we screwed up but it was just a mistake.  The ct said that in order to hold an insurer liable in access of the policy you have to show extraordinary conduct almost illegal punitive conduct, a complete indifference to the rights of the insured.  A mistake is not enough.  

For the obligation to defend:  


(  Servidone Analysis:



(  cost of defense to the insured and 

(  the amount of recovery within the policy limits.

For a breach of the failure to make a reasonable settlement of a claim w/in the policy limits, damages are measured by the policy. 


(  So you can only recover the amount of money from the lawsuit.  

A claim of bad faith can only be brought if: 

(  complete indifference to obligations under contract. 

(  punitive conduct:

(  But a punitive measure of damages is not applied routinely for breach of K; and bad faith requires an extraordinary showing of a disingenuous or dishonest failure to carry out a contract.  (Rule from case)

(  So only if you act in bad faith you can recover more than what is under K.  

Pavia v. State Farm   p. 268

Rosato (16) is the driver and Pavia (19) is the passenger.  They crash and Pavia gets hurt.  As a result Pavia became a hemiplegic.  (This is the world of tort).

State Farm is the insurance carrier for $100,000.  

Pavia sues Rosato.  The owner is liable b/c of vehicle and traffic law 388.  The insurance co writes down in their notes that Mr. Rosato was liable.  

Mr. Rosato testified that the car was possibly backing up and that there was drug use in the car.  

The P writes to the insurance policy directly and says if you give us the 100,000 we will settle if not we will sue in bad faith.  

They couldn’t find the witnesses.  Then the insurance co offers the 100,000 and the P did not want to take it anymore b/c they gave them 30 days.  

So the P won and the P got a huge judgment against them.  So D assigned his rights to the P to sue state farm alleging bad faith.  

The question to the jury was:


(  

was this bad faith?  


(  if it was then the co would be liable for anything in excess of the policy.


(  here the ct of appeals considers what is bad faith.  (how bad is bad conduct?)

(  In order to establish a prima facie case the P must show that the (D) insurer constituted a gross disregard but not evil sinister conduct.

Here there was no bad faith established.  But there was a standard established.  This standard is a very hard standard to meet.  The bad faith standard has a very high burden, its very difficult to establish.  Its even hard to find cases where bad faith is established.  

Indemnity Insurance Co v. Transcontinental Insurance Co.   p. 275

Facts: An action by an excess insurer against the primary insurers for bad faith failure to accept a settlement offer within defendants policy limit

Rule: excess insurer cannot hold regular insurer to bad faith in failing to accept settlement within policy limits unless they acted reckless or in conscious disregard

Holding: Defendant primary insurers were entitled to summary judgment dismissing action for bad faith failure to accept settlement offer within defendants policy limit since defendants did not recklessly or consciously disregard excess insurer’s rights

· The record lacks any pattern or indicia of defendant’s reckless or conscious disregard for plaintiff’s rights
Finished bad faith!

____________________________________________________________________ 
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Allstate v. Moon  p. 276.

Moon was racing with Abbot.  Abbot hit someone.  Moon didn’t think he was liable b/c he didn’t hit her.  He didn’t give notice until 5 months later.  He says he had a good faith belief that he wasn’t responsible.  The ct couldn’t determine as a matter of law that Moon wasn’t guilty.  The injured party can give notice.  Whether or not Hammond’s can give notice.  

Insurance Law 3420 determines whether there was notice. 

Allstate offered excuse for its delay of not responding.  

Allstate raised the second ground in the lawsuit as to why it could disclaim coverage.  The ct said that it was too late to raise this issue.  The burden on the insurance co is to raise the issue on the disclaimer letter if not then its waived.  So they should have raised the issue of “Failure to cooperate.”  So it was like a last resort issue.  So first all issues of the insurance co must be raised in the disclaimer letter to the insured.  b/c they didn’t it was deemed to be waived.  

Lauritano v. American Fidelity Insurance   p. 278

What constitutes the effort that the claimant to give notice.

When the truck is unloaded its called a deadhead.  In this case this trucker, Forzano was an owner operator.  And if they are carrying goods in interstate commerce then it must follow certain rules.  Forzano gets a load for the SSD trucking corp.  Forzano was supposed to put up a placard on the door saying SSD.  SSD went out of business and Forzano could not be found.  Now what would u do if you are a plaintiff w/ a judgment, you look to 3420.  30 months after the accident plaintiff gives SSD’s insurance notice.  Forzano’s insurance co was not included in this b/c of the ‘what’s in.’  

Who are insurance policies supposed to protect?  There is compulsory insurance.  The legislature must have intended for the protection of the injured party.   167 which is 3420 now, was inaccurate.  So if its not in the policy then its read into the policy b/c 3420 applies anyway.  

Were the activities of Lauritano sufficiently diligent?  

What must an injured party must do to satisfy the notice requirement?  Its not the same standard as the insured b/c they don’t know everything.  So the insured party must give notice.  When the injured party has pursued his rights w/ as much diligence as was reasonably possible the statute shifts the risk of the insured’s delay to the compensated risk-taker who can initially accept or reject those for whom it will bear such risks.  

The ct says we know you don’t have notice and so we will give you the opportunity to defend, the same opportunity you would have had if you had notice.  So they are giving them the chance to receive the notice and act on it.  anyway the P really has no other rout Forzano is not found and the trucking co is out of business.  

Who is the insurance for?  (both the insured and victim)

They are going to read the statute as broadly as they can to protect the injured party.  

Here the insurance co tried to use the cooperation issue but it didn’t work.  

The ct found certain lack of diligence on the attorneys.  

The BOP is on the party to show that the delay was reasonable, not the injured party.  

But when you get to cooperation the BOP shifts b/c of the statute.  

Security Mutual v. Acker-Fitzsimons Corp.  p. 289.

Security Mutual issued a policy in NYC to building owner, property manager and Levy.  The fire is an “Occurrence.”  On oct 4 1965 there was another fire in which 3 firemen were injured.  They then knocked the buildings down.  Security mutual didn’t wait for a trial instead it takes the proactive approach and files a declaratory judgment to get rid of it.  Levy learns there is a fire but he isn’t told that 3 people are hurt.  Then he hears a rumor about it and tells Kannar who is hired to procure insurance for them, to place a policy.  Levy tells Kannar and Kannar says well we don’t have to do anything about it, firemen assume the risk.  Then there is a newspaper article saying that 2 firemen file a notice of claim.  Whenever you want to bring a suit against the city, municipality, etc.  you have to file a notice of claim with the clerk’s office so that you put the city on notice.  According to municipality law.  And then a year later you must start the law.  This is how it makes the news.  Levy sends a copy to Kannar and he still says that they shouldn’t tell the insurance co.  

The city gets served.  They end us giving notice to security mutual.  Security mutual says too late you didn’t satisfy our notice requirement.  They argued that they in good faith believed they had no liability.  The ct says that you cant claim good faith unless you establish good diligence.  The newspaper article created a duty to investigate at least.  So you cant just say “I don’t think I’m going to be liable” you have to investigate and determine you are not liable.  

Kannar, the broker, is very nervous about this decision.  They also argued that notice to the broker should have been construed as notice to the insurance co.  The ct disagreed w/ this.  

A reasonable person must understand generally what the law is at least in their business.  

Agent:  an agent of the insurance co.  they sign an agency agreement w/ the insurance co.  an agent has binding authority for the insurance co.  

Broker:  works for the insured.  Hired by the insured to represent the insured’s interest.  The broker is not an agent of the insurance co.  the insured and the broker are related.  

Kannar is a broaker.  Notice to Kannar is not notice to the co.  

(  the reasonableness of the activity is determined from the perspective of the insurance co.  Nothing prevented Levy from calling the insurance co itself.  

(  the insurance co is held to a higher standard b/c they know what to do.  

Canal v. Seneca Insurance Co.  p. 294

NY remains a no-prejudice state.  And it reiterates the standard, “where a reasonable person relinquishes liability, that person must make an inquiry.”  

Philadelphia Indemnity Insurance v. Genesee Valley Improvement Corp.   p. 296

Labor Law sec. 240:  If you are required to work at a height, the owner of the property must ensure that you have the proper equipment to do your job.  Proof that the equipment was not proper is that you fell.   (republicans want to get rid of it but democrats want to keep it).  

Here Burke was working on a roof, fell and got hurt.  The owner of the property knew about it immediately.  An officer of the corp is now aware that he has fallen and got hurt.  This was in sept 2001.  They say well workers comp will cover, we think guy is ok.  On July 30 the insurance co diclaims 39 day later.  The ct did not consider this untimely b/c the insurance co made an adequate investigation.  Insurance co have less time but it still has to be reasonable under the circumstances.  

The ct said everyone knows about the labor law.  The ct articulates additional standards for the insureds to comply with.  

(  Will there be a claim against you?  Not whether he will be liable but whether there is a reasonable belief that no claim will be asserted against him.  

At the end of the day it wasn’t enough to say “we thought that someone else would be responsible.”  

So they should have considered the potential for a claim.  There was a legal liability here and you should have known about it.  there was no good reason why they would think this guy wouldn’t sue them.  

Thrasher v. U.S. Liability Insurance Co.  p. 300

Kelly loans her car to Morgan who picks up Thrasher and the car crashed injuring them.  Thrasher sues Kelly for Morgan’s negligence which you can do under sect 388 of the motor-vehicle law.  Morgan sues Kelly b/c the brakes were defective.  Anyone operating the vehicle of the insured owner is insured.  

Kelly’s atty send out a typical letter.  The Thrasher case ends up on a non-jury trial.  Morgan had a jury demand.  The ct says the investigation to locate the defense was limited.  They go to trial and the firm tries to serve w/ a subpoena.  

Thrasher now wants to allege that the breaks were bad too.  The insurance co ends up hiring the same lawyers that represented Kelly.  They didn’t serve the judgment on the insurance co but only on the insurance co’s attorney.  Appellate division says its jurisdictionally defective.  This is stupid the ct could hear the case but what they really meant to say is that the P failed to comply w/ the condition precedent and therefore should lose.  The ct said lets look at the relationship between the insurance co., Kelley, and Glatzer, Glatzer and Evans.  Glatzer, Glatzer and Evans is an surrogate to the insurance co.  So the ct of appeals says that service of the judgment was not ok.  this is weird but it’s the law.  

So here we have an insurance co, we have an attorney, and we have a defendant who is an insured and a client.  

       Ins Co.


I


I


I

        Atty ------------( D (insured and client).


Ins co pays Atty money to defend insured.  Attorney’s obligation runs only to the client, not the insurance co.  (Attorney cannot say to insurance co that client is breaching his obligations under the policy b/c atty is ethically bound to client’s interests.  

Ethics:  the insurance co pays atty to represent client (D).  the insureds’ obligation is to cooperate w/ the atty.  The attys’ duty is to NOT tells insurance co that the D is not cooperating b/c its against the interests of the D.  He cant say the insured is not fulfilling his obligation under the policy.  But attorney must tell insurance co that the D didn’t show up b/c if not they wont hire him anymore.  (one is a statement of fact and one is an opinion).  Atty cant render the opinion that client is not fulfilling his obligations under the policy but Atty can tell ins co actual facts.  Atty can tell his client that his not showing up will effect the atty’s ability to defend him.  But he can’t tell D that the insurance co will disclaim.  

So b/c insurance co knows that the client is not showing up to depositions so is not cooperating, they will sue the D but insurance co will hire a new atty to sue the D on the issue of cooperation.  The first atty only has an ethical obligation to the D not the insurance co.  The first atty has an ethical obligation to the D so he cant sue him for insurance co.

The standard is appearance of impropriety.??

The insurance co hires atty, they control the litigation, they can settle case whenever they want, they can defend whenever they want according to policy, but the atty’s obligation is to the client.  

Standards for Cooperation:

(  Efforts employed by insurer have to be reasonably calculated to obtain the insurer’s co-operation (reasonable notice, accommodating difficulties), and that the attitude of the insured, after his co-operation was sough, was one of “willful and avowed obstruction.”  

They found that there wasn’t enough effort to get Kelly.  

It was never clear in this case that Kelly knew the trial was coming up.  There was never any contact and there was no effort to locate him.  This atty shouldn’t have stood up in ct and stated to his client that the carrier was going to disclaim.  Insurance co should have told the D instead.  Then the atty should tell client to hire his own atty to defend himself b/c the first atty cant do it.

_________________________________________________________ 
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Hypo:

Prof had a case where guy told one story and then changed the story in favor of professor’s case.  What should he do, he cant tell anyone really.  

You can settle it or take it to trial.  

But how do u settle?  You can tell the insurance co what the other party told you.

The insurance co can disclaim that its failure to cooperate b/c now he is changing his story.  

His duty is to the insured and if he tells the insurance co then they will disclaim so it would lead to the denial of coverage.  

If there is a conflict of interest, this may give the insured the ability to hire his own counsel as stated in the cases for today’s reading.  

If we go to trial, he has to put the insured on the stand.  

To solve this problem he contacted the other attorney, and said lets settle the case for 10,000 instead of 25,000 but gave no explanation.  

An ethical lawyer defending the interest of the insured is presented from time to time w/ info that leads to denial of coverage.  An ethical lawyer cannot violate his primary obligations to his or her client.  

You should also tell a client that you want to discuss the implications of their actions.  

Thrasher case:


Cooperation is discussed in 3420.  Omnibus section.  That a direct action based on a denial to cooperate, the bop is based on the carrier… 

Remember your obligation is to your client.  

Public Service Mutual Insurance Co. v. Saul Goldfarb   pg. 319

(  Think about Mugavero (child molestor).

(  Dr. Goldfarb is a dentist and it is claimed that while one of his patients was put under some kind of sleeping or relaxing gas, that he sexually molested her.  

(  She claimed that he intended to injure her by touching her in some fashion.  There were both intentional claims and unintentional claims, so you intended to cause injury and you didn’t.  

(  (This is like Mugavero unintended consequences of intended acts).   There was also a claim for punitive damages.  The Dr. went to the insurance co for professional liability carrier (which insured him for medical malpractice, for claims arising out of the profession).  

(  The insurance co alleges: 

(  that molesting doesn’t arise out of his professional relationship so not covered by policy.

(They claim that its against public policy to allow coverage for criminal conduct.  

(  It was intentional and therefore not covered. 

(  Late notice.

(  that punitive damages are not insurable.

(  But the policy specifically included coverage for punitive damages.  It provided for punitives, malpractice, error, negligence or mistake, assault, slander, libel or undue familiarity.

(  The “Notice” requirement according to the insurance co should have occurred earlier. The Dr. says he didn’t have any knowledge that he would be sued until he was served w/ process.  So he didn’t realize that he wouldn’t be sued for this civilly even though he was already sued in criminal.  Crazy argument but the court believed this so that they could get some money.  (so the court said that the Dr. had no reason to believe he would be sued).  So the notice defense is gone.

(  the defense that criminal conduct would not be covered under public policy was rejected by the court b/c just b/c an act is criminal in nature it doesn’t mean that its not insurable.  So criminal acts can be insurable so long as they fall w/in the policy coverage.  

(  Next the court addresses the intentional assault argument:  they held that they want to disclaim b/c of the intentional acts but since there are unintentional claims then they cant disclaim.  


(  the P wants a finding of unintended consequences. 


(  the D attorney will claim the same thing b/c they want money.  

(  it is impossible to have a special verdict b/c there’s no one in the courtroom to give the facts to the jury.  So there cant be a special verdict but the ct said that if this is intentional acts but unintentional consequences then there can be coverage.  

(  The court says that they wont allow a special verdict for punitive damages even if its in the contract b/c its against public policy.  They cited Hartford case which we did not cover.  (special verdict was not allowed here b/c its impossible to be applied).  

(  If a finding that D intended to injure, he would be precluded from seeking indemnity from his insurer for either compensatory or punitive damages following from his intentional causation of injury.

(  The insurance co has the obligation to defend b/c the claim states a cause of action which the insurance has to defend.  

(  Footnote 4:  the carrier is not going to cover certain claims so its interest in the outcome is different from the insured’s interest.  The carrier would love for ct to find that this was intentional so that they would not have to indemnify.  The insured wants to find that he was not intentional.  The defense counsel has the same interest as the P b/c they want money.  So since the insured has his own interest then… if there is a conflict of interest then the D allowed to choose his own counsel.  So when the claims against the insured may be outside of coverage the insured is allowed to choose his own defense counsel.  (the insured has an obligation to tell the insured has that option).  But there has to be an ethical conflict but in a way there never really is b/c if the atty is ethical then there wouldn’t be an actual conflict.  (so this is a false conflict really).  


(  when counsel is chosen by the insured this is called cumus counsel.  

(  The ct held that these claims are covered so long as they are covered by professional services.  

(  What we learn from this case:


(  right to select counsel

(  unintended consequences (different from how it was dealt with Mugavero).  in Mugavero they held that if you molested a child you intended the injury.  But here it should be the same thing.  But the ct doesn’t say that.  The ct dealt with the accusations differently.  

State Farm v. Argeo LiMauro:  pg. 327

(  Sometimes more than one policy applies so when this occurs in order to analyze the primacy of clauses, you compare the other insurance clauses and compare them to one another.  


(  there are clauses that say if there are other clauses then this one doesn’t apply.  


(  its important to know all of the clauses and the most important ones.  

(  You must look at other insurance clauses to make a determination.

(  Here they looked at the excess policy.  They had two primary policies and an excess policy.


(  the ct wanted a pecking order.  

(  if two policies are identical (so they both say that they cancel each other out) then they cancel each other out.  Then they will prorate the total.  

i.e. 100K and 1,000,000.  From two different carriers so the 100 is 1/10 of 1,000,000 so they pay a percentage.  (read them together).

(  The court held that you have to read them together!  

(  If there is an excess policy (umbrella) which is to cover amounts over the regular policy coverage.  

Monaghan v. Mead pg. 334

(  The P, injured party, does not have standing to commence a declaratory judgment action to determine coverage.  

To find out if there is coverage, you can sue the insurance and bring an action under 3420.  Your remedy is only to have an action against the insured.  Then this is not a declaratory action, it’s a direct action.

_____________________________________________________________ 
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(Book # 2)

I. Insurance of the Person- Life, Health & Accident (pg. 2)

a. Insurable Interest- A person is considered to have an unlimited interest in his own life and may name anyone he wishes as beneficiary.  Insurers may and sometime should refuse to issue a policy if the beneficiary does not appear to have an insurable interest in the life of the insured.  CQV: person insured.

· In order to purchase life insurance on an individual in NY, you have to have a pecuniary (financial) interest in that person’s life at the time that policy is purchased.  (Of course, interest may change, but courts will find it ok as long as it existed at the time of purchase. 

· Two kinds of policies:

· Term Policies: lasts for a term of years and you only pay for the insurance/risk.

· Whole Life Policies: Pay the premium for whole life.  Premium generally stays the same for life.  The premium insures the risk and builds up cash value- as time goes on, the investment part of the premium starts to accumulate cash value, which will be an asset

· Incontestability Period: Two years after you fill out your application and you made a material mistake on it, the life insurance cannot raise it anymore. 

i. Gribsby v. Russell (pg. 5)

· Facts: Burchard assigned his life insurance policy to his doctor, Gribsby, who had no interest in the life of the insured.

· Holding: Court states that it was a valid assignment.  Life insurance policy can be an investment and can be assigned to another, unless forbidden by the policy.  Gribsby could collect.

· Note: The insurance company is the one that can raise the issue as to whether or not there is an insurable interest. 

ii. Secor v. Pioneer (pg. 6)

· Facts: Company purchases life insurance on “key employee” and pays the premiums for it.  Employee dies 9 months after he left employer’s employ, and wife wanted to get the money.

· Holding: Court said wife did not have standing to challenge.  Courts have allowed keyman insurance to continue as long as there was an interest at the time of the purchase. 

“Key-Man” insurance (pg. 7)- an insurable interest at the time of insuring would suffice.

iii. Insurance Law §3205- Insurable Interest in the Person (pg. 8)

1. Insurable interest- in relationship of blood or under law or a substantial interest engendered by love and affection.

2. If not family, you must have a lawful substantial economic interest in the insured person’s continued life, health, or bodily safety- but need consent- no person can buy a policy for a stranger and then name yourself as a beneficiary.

3. Anyone can buy life insurance for their own self and assign it to anyone they want, even someone who has no interest in the insured (Gribsby). 

iv. Insurance Law §3207: Life insurance contracts by or for the benefit of minors; on the lives of minors, limitations on amount (pg. 11)
1. Minors under the age of 14 can only be insured up to a certain amount listed in the statute.

b. Beneficiary’s Interest

i. Herman v. Provident Mutual (pg. 14) 

· Facts: Law firm- life insurance on one of the founding partners.  Firm dissolved and daughters wanted the proceeds, although beneficiaries were supposed to be he partners of the firm.  When firm dissolved, the insured had assigned the policy to himself w/o consent of the other partners. 

· Holding: Termination of an insurable interest has no effect in the beneficiary’s right to recover on a policy that was initially valid.  The partnership did have an insurable interest was policy was purchased. 

c. Conditional and Pre-Payment Receipts

i. Cavallo v. Metropolitan Life Insurance (pg. 20)

· Facts: Man died- widow brought claim.  She said that agent told them that policy was in effect, but it had not been accepted at the home office yet, which was required by the policy to be in effect.

· Holding: Court did not find fraud on part of the agent, and held that no coverage was in effect. 

d. Conditions, Warranties & Representations

i. Insurance Law §3105- Representations by the insured (pg. 23):

1. No misrepresentation shall avoid any contract of insurance or defeat recovery thereunder unless such misrepresentation was material. 

2. No misrepresentation shall be deemed material unless knowledge by the insurer of the facts misrepresented would have led to a refusal by the insurer to make such contract. 

3. If contract would still have been issued, then no problem- even if for different amount- in which case, sometimes, the court will award the amount of the policy that would have been issued if that fact had been known to the carrier. 

ii. Insurance Law §3106- Warranty Defined (pg. 24)

1. A breach of warranty shall not avoid an insurance contract or defeat recovery thereunder unless such breach materially increases the risk of loss, damage or injury within the coverage of the contract. (i.e. promised not to smoke but smoked one cigarette). 

iii. Funchess v. United States Life (pg. 25)

· Facts: Man shot- his life insurance contained a double indemnity clause for violent death.  Insurer claims that the insured lied about his age (said 37- was 47) which would have required a physical exam- They claim it was a material misrepresentation.

· Holding: Not a material misrepresentation because there was no showing that if the truth was known, the company would have denied coverage.  Physical exam would not have made a difference in this case of death.  Why the age was misrepresented is of no consequence.

iv. Vander Veer v. Continental (pg. 26)

· Facts: P failed to disclose his heart condition when applying for life insurance.  Injuries did not occur as result of his heart condition.

· Holding: Court found this to be material misrepresentation because had the insurer known about the heart condition, it would not have insured him. 

v. North Atlantic Life Insurance v. Rothman (pg. 28)

· Smoker lied that he hadn’t smoked in a year.  Insurer brought suit to rescind the policy.  Widow wanted to reform the contract.

· Holding: Reforming the K not allowed; this would cause the court to rewrite their agreement.  Plus, smoking misrepresentation was material as insurer would not have issued policy had it known the truth- so no coverage.

e. Incontestability Clauses

i. Insurance Law §3203- All life insurance policies must contain the following provisions: 

1. Life insurance policies shall be incontestable after being in force during the life of the insured for a period of 2 years from its date or issue.

2. If policy is increased or changed, the plicy with respect with to each increase or change is incontestable after tow years (note: this is applicable to the change or increase, not original policy) 

ii. Insurance Law §3216 –Accident and Health Insurance policies shall contain the following provisions: 

1. After two years from the date of issue, no misstatements, except fraudulent misstatements, made by the applicant shall be used to void the policy or to deny a claim for loss incurred or disability commending after the expiration of such 2 year period.

2. No claim for loss incurred or disability commencing after two years from the date of issue of this policy shall e reduced or denied on the ground that a disease or condition not excluded from coverage on the date of loss had existed prior to the effective date of coverage of this policy. 

iii. Trainor (pg. 30)

· Facts: Replacement policy issued 7 months before husband’s death.  Mr. T. did not disclose that he was an alcoholic with health problems.  They cashed in their old policies to have new one reissued but the agent screwed up because he did not follow applicable regulations when cashing old policies, and never informed the company that these were replacement policies.  These were entirely new policies, so the two-year provision started again.

· Issue: Should the insurer the estopped from asserting insured’s clear material misrepresentations?

· Holding: Court found that the actions of the agent were attributable to the insurer.  Here, both parties screwed up- counter estoppel- they cancel each other out.  Court uses equity (which is what you do when you don’t have any law) and holds that the insurer has to reinstate the old policies- return to the status quo.  Dismissed the lawsuit. 

iv. Caruso (pg. 33)

· Facts: Policy was given to person who did not have an insurable interest on the insured’s life, but the two year contestability period had passed.

· Holding: Incontestability provisions apply to insurable interests- so after two years, can no longer contest it.  Coverage was enforceable and payable to beneficiary. 

_________________________________________________________
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PROPERTY INSURANCE
(pg. 53) – It’s a first party insurance policy
Mortgagee- person who lends the money

Mortgagor- person who has a mortgage on his/her property

Insurable Interest (pg. 53)- must have something to gain or lose in respect to the property that is the subject matter of the insurance.  NOTE: MUST SHOW INSURABLE INTEREST AT THE TIME OF LOSS!  Even if at time of application there was no interest, it does not matter; what matters is the time of the loss.

The insured party must have an interest or property at the time of the insuring and at the time the fire happens.  

Varieties of Insurable Interests:  

Macaura’s Case:  The property insured was wood and timber which belonged to a company he organized to conduct a saw-mill business.  Practically the whole capital of the co came from him (he almost owned all of the shares).  But he did not have a property interest in the wood an timber.  Hence, he could not enforce a policy issued to him covering those assets.  The co was not named in the policy as an insured; and insurance is personal to the insured.   Was denied coverage when the timber was destroyed by fire b/c he didn’t have an insurable interest.  

He didn’t own the assets at the time the events occurred.  

 (i.e. in the case where you are an heir at law where you have a moral certainty in of succeeding to the estate; yet according to the law the heir has no interest but only an expectation of interest during the life of the testator).  


(  An insurable interest has 4 components:  



1.  Property rights, whether legal or equitable.  (broadest category).



2.  Contractual rights.  



3.  Possibility of legal liability as a result of the insured event.  



4.  Factual expectation of damage.  

Contractual Rights and Insurable Interest:  

An unsecured creditor has no insurable interest in the property of his debtor during the debtor’s lifetime but at the time of the debtor’s death there is an insured interest b/c at the time of death those assets have been identified and a creditor can have insurance for those assets.  

Through a contract or sale, it has been held, the purchaser acquires an insurable interest even if a statute imposes the risk of loss on the vendor.  However, if the agreement is unenforceable, such as oral agreements that violate the Statute of Frauds, it may well not confer an insurable interest.  (i.e. a mortgagee is not eligible to insure if the mortgage is void).  

(  Contract situation: vendor/vendee- rent property at $500/month- after 5 years will deed it over- the vendee has an insurable interest.

(  If there is a clause in a lease that tenant must repair whole building if it is damaged, then tenant could insure the whole building, but may be obligated to name the owner of the bldg. on the policy. 

(  By a contract of sale, the purchaser acquires an insurable interest even if a statute imposes the risk of loss on the vendor. 

(   i.e. Storage K:  the bailee does have an insurable interest.  (i.e. taking your car to get fixed, if anything happens the co has an insurable interest on your car while its in their hands).  Usually you see this in a long term storage situation.

(  You have to have a valid K in order to have an insurable interest.  This              goes back to the policy about not having wagering of insurance interest.  

(  It must follow the statute of frauds.  

(  UCC section 2-501:   under the sale of goods a seller retains an insurable interest so long as he has title or any security interest, and the buyer obtains an insurable interest upon identification of the goods to the K.  So the seller can retain an insurable interest after the sale I guess.  So you can have more than one party w/ the same interest.  But you cant have a double recovery.

(  There is an insurable interest in leasehold estates.  i.e. life estates, tenancies by the entireties, security interests of all sorts (mortgages, liens, etc), interests derived from community property and homestead laws, even tenancies at will and interests arising from adverse possession of property.  (i.e. where mother gives a life interest to her children w/ a remainder to her grandchildren then they all have an insurable interest).  

Insurance Law §3401- Insurable interest in property (pg. 59)- 

No property insurance policy shall be enforced except for the benefit of some person having an insurable interest in the property insured.  The interest can be any lawful (must be a lawful K cannot be violative of the statute of frauds), and substantial economic interest in the safety or preservation of the property from loss, destruction or pecuniary damage.  (not for emotional loss only financial).  

Etterle (pg. 60)  Facts:  Parents deed the house to son, but they still live there and the homeowners’ insurance is in their names.  House destroyed by fire but insurer disclaims coverage b/c no insurable interest.  There is no K explaining arrangement between parents and the son. 

Holding: parents had an insurable interest- they had no home as a result of the property’s destruction!  They had an equitable, not legal, right.  Son was not listed on the ins. K, and thus had no right to the proceeds. Who has rights under the contract?  Look at the K, what is the insurable interest and who are the parties?  Who had standing to sue?  Not the son b/c he was not a party to the K even though his parents had given him the interest in the property he was still not in the K.  And the fact that he is an agent of his parents doesn’t work.  

Constructive trust, this is an exception to the statute of frauds. Basically this is a constructive trust b/c the son is deemed to hold the property as a trustee in favor of his parents.  The ct held that it is inconceivable that P’s would convey all of their interest in property which was their abode w/out an understanding that their son would permit them to live on the property.  Whether or not the parents are viewed as life tenants of the property or beneficiaries under a constructive trust, their interest is substantial enough to be described as an insurable interest.  

Under a constructive trust P is required to prove that there is a promise (express or implied), which caused a transfer of property, in reliance of that promise, a confidential relationship existed, and unjustly enrichment.  (not sure if its important).

New York Standard Fire Policy

Insurance Law §3404- Fire insurance contracts; standard policy provisions; permissible variations (pg. 64)  Every mortgage requires a fire insurance. 

(  NY has a standard fire insurance policy form to be used.  Outlines the minimum requirements for policies issued in the state of NY.  Must have full disclosure, as a consumer you are entitled to know what the regulatory scheme is under which you will be assessed for payments and under which you will make a claim in the event of a loss.  

(  The standard form of fire insurance policy which shall contain the following provisions:  

(  a provisions which provides that the insurers shall be severally liable for full amount of any loss or damage, according to the terms of the policy, or for specified percentages or amounts.  (so if you are insured by more than one co like Lloyds of London then they are severally liable.  You are entitled to full recovery).  

(  You as the insured only need to give service of process or notice to one insurer.  So service on one is service on all insurers.  

(  The first page of the policy, in a form approved by the superintendent, may be rearranged to provide space listing amounts of insurance, rates and premiums for the basic coverages insured under the standard form of policy and for additional coverages or perils insured under attached endorsements, and such other data as may be conveniently included for duplication on daily reports for office records.  (this goes along w/ the idea of predictability/standardizing the forms so that in the event of a loss or dispute the court has a clear roadmap to follow.  (everything must be upfront so that its clear to the insured).  

(  Coverage may be presented in one of two ways:  you are entitled to the lesser amount of either:

1.  Actual cash value of the property at the time of the loss OR

2.  Amount which it would cost to repair or replace the property w/ material of like kind and quality w/in a reasonable time after such loss occurs.  This is the option of the insurer??? or insured???

(  Often replacing something is more expensive than paying for the cash value.  

3.  In any event the insurance co is not required to pay more than the interest of the insured, against all direct loss by fire, lightning and by removal from premises endangered by the perils insured in the policy.  

(so the insured may have a higher policy than what the property is really worth, so in the event of a total loss its generally base value policy which means you cannot benefit more from your property insurance, so you still get what its worth b/c we don’t want wagering, we don’t want the insured to benefit more by the loss of property than from preserving it).  

(  Concealment and Fraud:  the entire fire policy shall be void if, whether before or after a loss, the insured has willfully concealed or misrepresented any material fact or circumstance concerning this insurance or the subject thereof, or the interest of the insured therein, or in case of any fraud or false swearing by the insured relating thereto.  So misrepresentation by insured will void policy, or if there is an unknown mistake or fraud, if there is concealment of a condition, etc.

(  Uninsurable and Excepted Property:  This policy shall not cover accounts, bills currency, deeds, evidences of debt, money or securities; nor, unless specifically named hereon in writing, bullion or manuscripts.   

(  Perils not Included:  there is no coverage if loss is brought about through one of these precluded perils.  Things that are not included:  enemy attack, invasion, insurrection, rebellion, revolution, civil war, order of any civil authority except for acts of destruction to prevent the spread of fire, neglect of the insured to use all reasonable means to save and preserve the property, theft.  (the last two are the obligations of the insured, in the event of loss the insured has an obligation to mitigate that loss).

(  Unless otherwise provided in writing a co shall not be liable for loss occurring:  

a.  While the hazard is increased by any means w/in the control or knowledge of the insured; or 

b.  While a described building, whether intended for occupancy by owner or tenant, is vacant or unoccupied beyond a period of sixty consecutive days; or 

c.  As a result of explosion or riot, unless fire ensue, and in that event for loss by fire only.  (many times there are multiple causes for a loss.  Insurance will only pay for the damages caused by fire not the flood).  But water damage by firemen is covered as is anything that is covered when it is linked to fire.  Ins will pay that portion that is directly attributable to the fire.  

(  The insurance co does not waive any rights unless in writing.  

(  Cancellation of Policy:  policy shall cancel at any time at the request of the insured, in which case this co shall surrender the policy and refund excess of paid premium.  Ins co can cancel but must give a 5 day written notice to insured. 

(  Rights of Mortgagees:  Mortgage co’s have rights to your property, they don’t pay premiums, but they are intended beneficiaries.  They have an independent right.  If you don’t pay your fire insurance premiums the mortgage co can take the property back.  

( Mortgagee has an insurable interest because they are still owed money from the mortgagor (line 68).

Mortgagee may submit proof of loss within 60 days after insured failed to make proof of loss. 

(  Requirements in Case of Loss:  Insured shall give immediate written notice, (depends on the circumstances), to this co of any loss, protect the property from further damage, forthwith separate the damaged and undamaged personal property, put it in the best possible order, furnish a complete inventory of the destroyed, damaged and undamaged property, showing in detail quantities, costs, actual cash value and amount of loss claimed; and w/in 60 days after the loss, unless such time is extended in writing by this co, the insured shall render to this co a proof of loss (which is really an affidavit stating personal info but you can be prosecuted for false proof of loss), signed and sworn to by the insured, stating the knowledge and belief of the insured as to all circumstances surrounding the loss.  (ins co has a right to inspect.  They have to be reasonable so they cant come everyday.  So when you make a claim stating that something is lost then they can inspect).  So if you hire a demolition co to knock down your building before ins co inspects they have the right to disclaim coverage.  

( Can require someone with insurable interest to be examined under oath.  (While mortgagee is the named insured, they may not be required to be examined under oath- the owner is the one who needs to submit to the examination and then deposition).  

(  There is also a cooperation clause under which the insured is required to submit to under oath examinations, produce bills, invoices, etc.  (Examination under oath is like a deposition, your counsel may be present but may not be a part of it).

(  Appraisal:  In case the insured and this co shall fail to agree as to the actual cash value or the amount of loss, then, on the written demand of either, each shall select a competent and disinterested appraiser and notify the other of the appraiser selected w/in 20 days of demand.  The appraisers shall first select a competent and disinterested umpire; and failing for fifteen days to agree upon such umpire, then, on request of the insured or this co, such umpire shall be selected by a judge.  (basically if they disagree as to the amount of loss they each get a disinterested umpire if they don’t the judge will get one). 



(  This is optional not required.

(  Company’s Options:  This option is for the ins co to take all or any part of the property at the agreed or appraised value, and also to repair, rebuild or replace the property destroyed w/ other of like kind and quality w/in a reasonable time.  

(  Abandonment:  There can be no abandonment to this co of any property.  

(  When loss payable:  The amount of loss for which a co is liable shall be payable 60 days after submission of proof of loss.  

(  Suit:  If after the 60 days ins co doesn’t pay you then you can sue but you only have two years to bring cause of action.  Two years from the time of the loss.  There is a shortened statute of limitation for bringing an action against an ins co for failing to pay a claim.  2 Years from date of loss.  We want these things to be fast.  (even thought the ins policy is a K and a K has a SOL of 6 years for ins K’s the SOL is 2 years).  

(  Right of subrogation:  if there is a third party who is responsible for the loss, the insured must assign their rights for recovery from that third party to the ins co.  b/c we don’t want double recovery.  (so the insurance co pays for your loss but they can recover from a third party if they had anything to do w/ that loss).  

(  Threshold coverage:  you can get more coverage but not less than what is required.  

(  Binder:  temporary insurance, very short lived, you retain it before the closing of a sale.  Just to insure the property for that short period.  You don’t own really but you have title.  (so this applies when the insured’s interest is not yet settled).  

Brownell v. Board of Education (pg. 72) 

The policy of insurance is personal, so it doesn’t run w/ the land.  It doesn’t compensate the property but only those w/ a property interest in it.

Facts: K of sale: Bd. of Education was selling school and Brownell buying it.  He put $3K down and it cost $30K.  The Bd. insured the building.  Before closing, there was a fire.  

Issue: Can Brownell get specific performance?  He wants the proceeds applies to the purchase price (greedy).

Holding: Court says that policy was purchased by the seller; Brownell is a stranger to the policy and cannot benefit from it.  The Court says that he can either take the bldg as it is and have the proceeds used to conduct repairs or he can take back his deposit and not go through with the K.  (The burden is on the seller).

General Obligations Law Sec 5-1311 Uniform Vendor and purchaser risk act: pg 77.

Tells who has the risk of loss, unless the K says otherwise:

1.  If property is destroyed (or eminent domain) before transfer of title, vendor cannot enforce the K and vendee can recover down payment.

2.  If part of the property is destroyed (or eminent domain) before transfer of title, the K is enforceable, but the buying price must be abated. 

3.  Where legal title has been transferred, the risk of loss shits to buyer if there is destruction or eminent domain.
U.S. Fidelity & Guarantee Co. v. Saverio pg. 78

Whether a mortgagee is required for an examination under oath?  No b/c a mortgagee is protected by their security interest… they would have no personal knowledge… 

So here U.S. fidelity is not required to submit to an examination under oath.  

Clear and unambiguous terms are given their meaning.  Courts will not rewrite a K to make it work, they will interpret the K to give it full value but will not rewrite it.  so if there is a provision that is not enforceable, they will cross it out and interpret the rest of the K.  

The ambiguities are construed against the drafter arguing their greater bargaining power when entering into this K.  

The morgagor has to right to pay claims in the event the mortgagor doesn’t do so or to notify insurance co of loss.  The mortgage co is allowed to protect their interest.  

Reed v. Federal Insurance Co.  pg. 82. 

18 year old child w/ no consideration for the transfer.  Shortly after transfer there was a fire.  The innocent insured was allowed to recover.  

Legal responsibility flows from one’s own acts not the bad acts of others.  ??

If the insurance co had proof that the daughter was privy to the bad acts of the father then she couldn’t recover but since he wasn’t the owner anymore she is not liable for his bad acts.  She made out here.

Lane v. Security Mutual Ins.  Pg. 88.

Son causing a loss of the property and the question is the right of the insured.  (“an insured” is different from “the insured”).  

The cts will not allow less than minimal protection to an insured.  

Fireman’s Ins. v. Wheeler  pg. 91

Equitable subrogation.  An insurance co can’t cover from another insured.  

If you invoke your 5th amendment right in civil litigation will be construed against you.  

Corporations have no 5th amendment rights.  

______________________________________________________________ 
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Valuation and Co-adherence.  

MEASURE OF AN INSURER’S LIABILITY  pg. 94

(  There are options when purchasing insurance.  

(  Generally these variables include:


(  Amount of coverage that is purchased.  


(  Amount of liability the insurer is going to assume pursuant to the K.

(  Generally speaking the two methods are either:

1.  ACTUAL CASH VALUE: cost of the item minus depreciation.

Actual cash value is more expensive.  

2.  REPLACEMENT COST:  

(  Replacement cost is better for the insured b/c you don’t have to account for depreciation.  So you are put in a better place than you were in before the loss.  Your radio breaks and they replace it with a new one.  That’s better than getting the worth of the old radio.  

(  So the courts seek a balance between preventing the wagering… so basically they want a balance between giving the insured what he had (replacement) and not making the insurer pay more than he should.  

(  The question of how much insurance to buy is very significant in the property arena b/c you are talking about much higher dollar values.  
(  Generally property is only insured for 80% of its value rather than 100% b/c even if there is a fire there is still property left (the land).  There are always two components:  the land and the structure on the land.  (this is a piece of the asset that is never really diminished).  

(  In the event of a mortgaged property there is a potential for conflict between the interest of various beneficiaries in the insurance policy.  The mortgage holder is only interested in securing the amount of debt that is owed to them.  While the mortgagor is interested in full replacement value of the property in the event of loss.  

(  As a practical matter, it doesn’t matter how much insurance is obtained b/c there is always the mortgagor who pays the premiums.  So the mortgage co is protected to the full extent of their loan, so the duty is on the mortgagor to make sure that they have sufficient coverage to put them in the best place in the event of loss.  

(  When there is an option between Actual Cash Value and Replacement Value, replacement value is always more expensive but there’s an added value to it. 

Elberon Bathing v. Ambassador Ins.  Pg. 95

(  The court considered what are the appropriate methods of valuation, and whether the failure to apply the appropriate standard was sufficient to set aside the appraisal of the board.  

(  We discussed before that the standard fire policies and the appraisal options can be exercised by either the insured or the insurer.  

(  Each side can retain their own appraiser then in the event of dispute the Umpire makes a determination of property value.

(  Here the insured and the insurer selected their own appraiser, but did not agree on an umpire.  So the court determined who the umpire would be.  

(  This shows us that just b/c the appraisal process is invoked, it does not completely eliminate the involvement of the court.  The appraisal is a determination of fact and has no authority or jurisdiction over questions of law.  

(  Here the appraisers and the umpire went to inspect premises but they had already been repaired.  Often times the appraisals are made after the damage was repaired b/c the repair process is done quickly.  In fire cases the repair occurs fast.  

(  The umpire and the P’s appraiser believe that their job is to determine the Replacement cost of the property that was lost.  But D have refused to assign the award.  So there is a sharp difference in opinion as to what the appropriate standard of valuation was to apply.

(  Here there was a primary policy for 25,000 and an excess policy for 125,000.  


(  The primary policy must be fully exhausted before you get to the excess.  b/c excess policy is the over and above of what is not covered by a primary policy.  

(  So you have to have 100% depletion of primary policy before you get into excess policy.  

(  Here the damage was above the 25,000 from primary policy so that policy was paid out in full but the difficulty arose from determining the adjustment of the excess amount that was owed.  

(  The P contends that straight replacement costs should be the standard but the court disagreed.  The ct stated that the policy is a K which controls the rights and obligations of the policy.  But there still is the obligation to include public policy in every K.  

(  The ct said that the policy provided coverage to the extent of actual cash value of the property at the time of the loss but not to exceed the amount it would cost to repair or replace the property with material of like kind and quality.  

(  So the policy limits are just that you don’t get to claim the full 100,000 but only the amount of actual damages sustained.  Its an upward threshold limit.  So you have to establish proof of your damages for this determination to be made of what the appropriate amount is w/in that 100,000.  

 (  So look at the k terms, so just b/c you have a 100,000 limit on your policy doesn’t mean that you can get the whole automatically, it must be determined what you are eligible for.

(  The court also says to look at what the policy doesn’t say and what is contained in other portions of it.  The ct said that b/c you could buy a premium for reimbursement value coverage that means she didn’t buy it so it was never intended to provide replacement value in the primary policy.  

(  The ct also pointed out that using replacement value w/out depreciation would result in a windfall to the insured.  Mainly that the insurer would be required to pay for things that weren’t caused by the fire like wear and tear caused by passage of time and use of product.  Therefore, the insured would have a greater incentive to destroy rather than preserve the property.  Going back to the idea of an insurable interest where the insured has to have an interest in maintaining and preserving the property for there to be an insurable interest.  

(  So the ct held actual cash value minus depreciation.  (wear and tear of the product over time). 

(  The court said that there were 3 general categories for determining Actual Cash Value:  

1.  Market Value:  Price that a willing buyer would pay a willing seller at a fair and bonafide sale.  

2.  Replacement Cost minus Depreciation:  for which you can apply depreciation tables which are published but don’t allow for much variation.  

3.  Broad Evidence Rule:  to consider all of the factors that could be relevant to the determination of value.  This includes:


(  Original cost


(  Cost of reproduction


(  Expert testimony 

(  Declarations against the interest of the insured.  (so if property resulted in the sale for a price inconsistent with the actual value).

-  all of these can be used by a court to determine the appropriate value of the loss.

(  The court also distinguished between the appraisal and the arbitration process.

(  Appraisal Process: 

(  Has limitations even as contained in a fire insurance policy.  It is a method for determining value, so a method of determination of fact.  Value is a very subjective thing.  There are ways of measuring this.  Many factors come into play.  The same case could result in two different outcomes this is why we require an umpire which is essentially a third opinion.  

(  Arbitration Process:  

(  This process is extra-judicial but determines both liability and damages. 

(  Arbitration is much more judicial in its process, (there’s notice requirements, etc).  The parties agree to have a panel of arbitrators determine the result for them, rather than having a court make a determination.  

( You still have a court that oversees the process.  

(  Here the court vacated the arbitrator’s award b/c the appraiser refused to consider all relevant evidence.  So they used the wrong standard of law.  This was a wrong standard of law not of fact so the court vacated it. 
(  When you use the broad evidence rule:  this is a determination of fact but it’s a much more global approach to the issue.  (pg. 100) says that if you have an insured building that was destroyed, the trier of fact may, and should, call to its aid in order to effectuate complete indemnity, every fact and circumstance which would logically tend to the formation of a correct estimate of the loss.  It may consider original cost and cost of reproduction;  the opinions upon value given by qualified witnesses; the declarations against interest which may have been made by the assured; the gainful uses to which the buildings might have been put; as well as any other fact reasonably tending to throw light upon the subject.   

(  The court noted that under a fire appraisal the question of liability is reserved for the reviewing court.  So the obligation of the trial judge remained to determine the question of liability and its failure to do so constituted error.  

(  Indexing of homeowner policy:  policy automatically adjust for inflation.  But this might not be sufficient protection in areas where there is a high increase or decrease in value there is an affirmative obligation on the insured to monitor inflation.  

ADJUSTING PARTIAL BUILDING LOSSES:  

(  This is very difficult.  Its easier to adjust the value of a complete loss.  

(  You are essentially looking for the cost of repair for something that has already been in use. 

(  Replacement Value Insurance does not reduce the damages to reflect depreciation.  And generally partial losses cant really include depreciation.  

(  i.e. if you have a 15 year old roof that was damaged in a storm, you cant replace it… equitably you cant prove to the insurer the value of a 15 year old roof and expect to be made full by that. 

(  In partial losses depreciation is generally not applied. 

VALUED POLICIES:   

(  Parties determine before loss what the damages would be in the event of loss.  This applies to things that have an easily ascertainable value.  i.e. art, jewelry etc.  the parties agree at the beginning as to what the damages would be.  The policy can be changed to account for appreciation or depreciation of value.  

(  This is different from a normal policy where the policy amount is not the amount that will necessarily be recovered.  The value policy determines the amount of damages at the beginning while a normal policy determines the damages at the beginning so before the actual loss occurs so only for the amount of loss sustained.  
(  These policies accept fraud.  In the event one party knows something the other party doesn’t there’s an unfair advantage, no meeting of the minds.  So the K would be voidable in the event of fraud.  

(  But an honest statement of opinion is not be used as a basis avoiding the policy on the allegation of fraud.  There’s a difference between an actionable statement which is an assertion of fact and a non-actionable statement which is an assertion of opinion.  Statements of fact are actionable but statements of opinion are not.  

· Opinion:  lay person assertion.  (so insured can say I believe this painting is worth 100,000) unless they have an expert opinion then its just an opinion.  So the insurance co should conduct their own investigation as to whether or not it’s a fact by getting an expert.  

· Statement of Fact:  expert provides this.  

(  The investigation that takes place in a valued policy takes place at the front end of the entering into the agreement.  So here you know what you are going to get back.  This is really part of a consistent effort to have all parties well informed.  

COINSURANCE:    (page 112).  Generally 80% coverage.

(  This is a provision under which the insured and the insurer share the costs incurred after the deductible was met according to a specific formula in the event of underinsurance.  This is the only time it comes into play.  

(  Most business policies contain coinsurance clause which determines the percentage of the value of the property that must be insured in order to fully reimburse an insured for a loss.  

(  The way it works is that if you have a building that would cost 100,000 to replace and coinsurance penalty in your policy is at 80% so you insured the building for 80,000 thinking that you could pull through the coinsurance clause.  But a fire occurs and you have 60,000 worth of damages.  To replace building its actually 150,000 not the 100,000 you originally believed it would be.  So now the insured divides the amount of insurance you purchased (80,000) by the amount you should have purchased which is 80% of the 150,000, the actual replacement cost (so you should have purchased 120,000) the result is the amount of your claim that the insurance co will pay.  
(  Bottom line:  if you are underinsured you run the risk of not recovering full compensation for your loss.  So in this fact pattern if the building was insured for at least 120,000 the insurer would pay an equal amount of the loss.  

(  There is a difference in motivation to determine the value of the property in coinsurance situation.  Policy behind this is that coinsurance requires an insured who doesn’t fully insure their property to share in their losses in the event of loss.  You are paying lower premiums for less insurance so you don’t get a windfall.  

Averaging Clause:  

(  An insurance co indemnifying an insured against the loss of or damaged property has the ability through coinsurance to limit the part of the loss to be borne by the insurer to a percentage of the total loss that responds to the ratio of the insured sum for specified percentages of the value of the insurance property.  

(  So you are supposed to be getting under Coinsurance on average the amount of benefit that had you been fully insured you would get.   The amount of the benefit the cost you would have received if you weren’t under insured.  

(  Reasoning behind this is to prevent one who is insured for a small part of the actual value corresponding to paying a small premium for that coverage but then to have them collect the same amount in the event of loss as someone who pays for more coverage.  

(  Concept is anti-wagering.  

(  Presence of coinsurance feature, which is usually at 80%, gives the policyholder the incentive to claim the invested rate of the property at a higher rate of depreciation to narrow the gap of underinsurance.  If the property is worth less or depreciated more.  

Bosun’s Locker v. Fireman’s Ins. Pg. 116. 

(  Store purchased policy.  Before the opened the store burnt down.  

(  The P wanted it to be retail value and the D wanted it to be wholesale.  The retail value includes your profit.  The insurance co said no its wholesale cost which is what you really paid so its what you are owed.    

(  The plaintiff had other remedies available, he could have purchased a business interruption policy, which would allow him to recover for losses to his business.  

(  He can’t get his profit b/c the retail value would be speculative value.  The court will not allow speculative damages.  And he only had fire insurance.  He could have gotten other insurance to cover his loss resulting from not selling.  

(  The ct put him back in the position he would have been had the fire not occurred. 

Gumbs v. NY Ins.  Pg. 117

(  Partial damage.  This case shows the difficulty in adjusting a partial claim.  Also a commentary on the evidence required to prove damages.  

(  Appraiser testified that he found building damaged for 39,580 as a cost of repair to the building.  

(  The D argues that the P didn’t establish a prima facie case on the issue of damages.  He only stated what the cost of repair was.  So then the P submitted pre-fire of value.  However, the evidence the P offered with respect to the post fire value was the fire of repair and replacement which the court found to be insufficient as a matter of law.  So the ct dismissed. The P essentially testified the second time to the same things as in the first testimony.  He got an appraiser who had only seen the house from the outside before the damage.  

(  The P’s main problem is that he must establish pre and post fire value.  The ct says you need the value before fire and the value of damage to calculate the loss.

(  CPLR 4515:  an expert can state his opinion and even if its not credible this is something that comes out on cross-examination so they cant just dismiss b/c they don’t believe the expert’s testimony.

(  CPLR 4401:  is a motion for a directed verdict.  Summary judgment.  Courts hate doing this.  

(  Valuation is a question of fact so it should be left to the jury.  

2601 of Insurance Law:  UNFAIR CLAIM SETTLEMENT PRACTICES; OTHER MISCONDUCT; DISCRIMINATION:  (list of unfair practices):  (page. 119).

(  Unfair claim settlements practices will not be permitted.  Knowingly misrepresenting facts to claimants.  These are regulations on claims that insurance co must follow.  

(  You cant misrepresent timeframes for things like statute of limitations, etc. 

(  There is an obligation for the insurance co to immediately begin investigating a claim.  

(  Unless there is a reasonable reason for having to continue investigating claims, insurance co’s must try to settle claims as soon as possible where there is no issue of liability.  

(  Can’t offer too little as a settlement offer.  

(  Each violation can serve as a separate instance for which a penalty may be assessed.  

(  In book.  (even if the same violation occurred in 100 different cases).  

Unfair Claims Settlement Practices and Claim Cost Control Measures:  pg. 121.

( General principles, insurance co must come and inspect your vehicle.  

( Prompt and fair settlement of all claims.  

( Assist the claim, process the claim.  Not demanding verification unless there is a good reason to do so, respond promptly, and make full disclosure to the insured of their right to sue.  
(  Some things are not covered by section 216.0: 

(  workers comp policies, life insurance policies, accident insurance policies.  

(  There has to be a paper trail showing a violation.  

(  There must be an affidavit provided by the co who performs the repairs of the car stating the repairs made and the condition of the vehicle before repairs were made.  

DECEPTIVE ACTS AND PRACTICES:  Pg. 133

(  Provides for actions by the attorney general for deceptive business practices.  

(  But most useful part of this is to provide private individuals who have been damaged by deceptive practices, the damages here provided for are minimal, so they recover their actual damages or 50 dollars, whichever is greater.  The ct can increase damages up to 1000.  This seems stupid but you can recover your attorney fees.
(  when you have deceptive practices, you can recover your attorneys fees.  Public policy behind this is to seek to address a public wrong.  

(  potential for recovering attorneys fees.  Usually you show that it applies to others to. 

Igbara Realty v. NY Property Ins.  Pg. 135

(  When a claim is first made, the insurance co sends an acknowledgement, then the insured must return a proof of loss.  If its not returned w/in 60 days its an absolute defense.  Unless insurance co allows for a written extension.  (it must be in writing).

(  An insured can’t waive this defense for the insurance co by being sneaky.  So its not waived by the requirement that they file an answer.  

(  Insurance co must make a full investigation of a claim before they deny coverage.  Plus they must articulate their basis. 

(  Failure to file a proof of loss w/in 60 days of insurance co request is an affirmative defense for the insurance co.

Haamid Azeem v. Colonial Assurance Co.  pg. 145

(  store burnt down. 

(  failure to cooperate w/ investigation will result in denial of coverage.  

(  this would result in the voiding of his coverage.  

(  failure to comply w/ terms of the K which is to submit to examination/testimony, is an absolute defense to recovery.  

(  non-cooperative and no excuse for it.

1303 Webster Ave. v. Great American Ins.   Pg. 148

(  most fire insurance policies have a 2 year statute of limitations, but on K there is a 6 year statute of limitations.  

(  but you can agree to less.  If insurance co is silent then they have to follow the 6 year statute of limitations rule.  But if expressly stated then they can agree to less.

Astoria Drugs v. United Pacific Ins.  Pg. 151

(  Affirmative Defenses asserted.  The ct declined them.  b/c you may not recover as a result of fraudulent conduct especially when conduct is also criminal.  

(  it was a fire at a store.  

(  so even though we typically construe ambiguous terms against the insurer, the ct says no the P cant be fraudulent and recover.  

Landmark Ins. V. Beau Rivage Restaurant  pg. 153

(  Preference for disclosure.  Privileges exist but are eroding.  Even the attorney client privilege is being asserted less and less.  

(  With any privilege the party seeking to establish the privilege has the obligation to prove that it is a privilege.  

(  Expert report was created exclusively in anticipation of litigation.  The ct said that they are so in favor of disclosure that they will look at other factors as well.  

( payments or rejections of claims are documents maintained in the ordinary course of business.  

(  Part of what insurance co.’s do is to investigate so, even if they haven’t told the insured that they intend to go to trial…  

(  Mixed Purpose Document:  not exempt from disclosure.  Courts require disclosure.  ?? not really sure what Mixed Purpose document is really. 

_____________________________________________________________________ 
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Alan Hutt v. Lumbermens Mutual Casualty Co.   pg. 157

(  It the insurers burden to establish the affirmative defense of arson.  The burden is met by a mere preponderance of the evidence standard of proof.  

(  The court talked about how the arson must be proved and said that because Arson is but one form of fraud in making a claim under the policy and an inferences of arson must be strong and almost inevitable.  The more contemporary measure of persuasion is “clear and convincing evidence.”  To justify this there are a couple of policy arguments:  to fasten upon a man the act of willfully and maliciously setting a fire to his own building should certainly require more evidence than to establish the fact of payment of a note, or the truth of an account in setoff; b/c the improbability or presumption to be overcome in the one case is much stronger than it is in the other.  

(  Here they are talking about the presumption of an insurable interest.  The presumption that they have a greater interest in the preservation of property than in its destruction.  

(  So we should remind the jury that more evidence is necessary to establish grave charges than to establish trifling or indifferent ones.  

(  Clear and convincing standard is applied and it imposes a far more demanding burden which is necessary when an accusation involves moral turpitude, such as fraud.  A greater burden is placed on someone who claims arson or any type of fraud.  The CPLR requires a particularity in pleading.  So if you allege fraud you have to establish w/ particularity every word that was said and when they were said etc.  This is subject to fabrication.  Unless you require someone those types of specific allegations how can they possibly defend against it?  So this is the underlying policy here.  This is b/c if you are going to make these serious allegations then you have to be prepared to back them up from the get go.  

(  Also b/c these kinds of allegations don’t involve documentary evidence, they involve testimony so the person being accused has the right to test those allegations with information to refresh.  

So here as a matter of logical necessity the experts opinion was based on conjecture and speculation and the ct cannot be deemed to preponderate in favor of defendant’s hypothesized theory of arson.  So the jury verdict should have been satisfied, here the jury found arson so we should move on and it should not be determined by the court.  

(  Pattern jury instructions:  judges use templates to instruct the jury.  For clear and convincing evidence the charge that is given is that the burden is on the plaintiff to prove the ultimate issue, be it fraud, malice, mistake etc., by clear and convincing evidence.  This means that there is a high degree of probability that there is fraud, malice, mistake, addiction, etc, as the court will claim for you.  to decide for the P it is not enough to find that the preponderance of the evidence is in the P’s favor.   Clear and convincing means that there is a high degree of probability that what they claim is what actually happened.  If the jury finds that there is a high probability that there is fraud or mistake then you must decide for the plaintiff.  If on the other hand if the jury is not satisfied that there is a high probability you must decide for the defendant.  

Lighton v. Madison-Onondaga    pg. 160

(  Fire loss.  D asserted the defense of concealment.  Here the insurance co claims that the P willfully concealed the fact that their property had been damaged by a fire of a suspicious nature prior to the issuance of the policy.  This goes back to the issue of concealment or the failure to report material information may result in the voiding of the policy.  

(  P were asked no questions in relation to prior fires when they applied for insurance.  That a few months earlier they had a fire in their basement and that the fire was deemed suspicious by a fire-fighter investigator who accurately informed the insurance co of that fact.  And that had the insurers known of this, the insurance policy would have never been issued.  

(  The ct defined concealment as the intentional withholding of any fact material to the risk which the insured should honestly and in good faith communicate to the insurer. 


(  So basically what is required is:   



(1).  So it has to be material and

(2).  It has to be something that the potential insured could reasonably anticipate would be important to the insurance co in assessing whether or not this would be a risk they would want to undertake.

(  An unambiguous and fraudulent concealment may void an insurance policy even if the facts concealed were not inquired into by the insurer.  

(  Here the concealment and the materiality of the facts were appropriate for the jury to decide.  This becomes a question of fact not a question of law.

(  Other issues that should be disclosed:  In one case the insurance co cancelled the policy b/c the insured missed a payment.  The insured then shot the P in the eye w/ a be be gun.  The next day the insured attempted to reinstate the policy w/out disclosing the accident.  Here what other motivation could they have other than wanting coverage for the eye.  Another case the only reason an insurance was obtained was to provide a payoff.  The ct said the policy was void b/c it was obtained solely for the purpose of the theft.  

Ace Wire & Cable Co. v. Aetna Casualty & Surety Co.   pg. 161

(  Common problem in insurance law where you try to value a loss and determine if its compensable.  

(  Public Policy:  There is an obligation on the insurer to be vigilant and protective of his property and not just sit back and rely on insurance.  There is an affirmative obligation on the insured to protect and guard against theft.  

(  Here there was a policy that contained a specific exclusion for loss.  This clause was hard to understand.  The policy is supposed to be easy to understand.  

(  Here the issue presented to the ct is whether the P established the existence of a triable issue of fact regarding the sufficiency of their claim in view of their specific exclusion.  The ct said yes.  This is not to determine whether the insured is entitled to benefits but merely whether there is sufficient proof in the record to avoid summary judgment.  

(  Here P suffered a loss which was a loss of cable and wire.  They discovered this as part of an inspection at the warehouse.  Its undisputed that the coverage was in effect at the time of the claim arose.  

(  These are just basic elements to meet in every case:  was there a policy and was it in effect at the time of the loss?

(  P’s had an employee theft policy.  D agreed to insured the P for loss of any fraudulent or dishonest acts or acts committed by employees.  

(  The exclusion is what is important here.  Which goes to how the loss is identified.  

(  The claim was that the exclusion was inapplicable for the price of loss as they do not intend to rely on an inventory computation to establish loss but on their stock record which are written records that are much more reliable then just inventory computation.  

(  P’s alleged that the acts could have only occurred as a result of employee dishonesty and it cited to the facts that the security system and that there were no signs of a forcible entry and the size of material made it so that only those familiar w/ the place could take them.  So it was a theft.  

(  Ct said that the affidavit of a corporate secretary was legally sufficient to raise an issue of fact regarding the sufficiency of the claim.  Truthfulness of the affidavit is assumed for purposes of deciding a summary judgment motion and for deciding a 3211 motion to dismiss.  

(  So here the loss wasn’t based on a computation of inventory but on an individual employee specifically the secretary’s affidavit.  

(  P is basically saying that he saw them in 1978, didn’t see them in 1979, I know that no one ordered them so I know they were stolen.  

(  So he had personal knowledge.  These are specifically identifiable products not fungible goods which are not specifically identifiable.  Here they each had serial numbers.  The exclusion prevents the type of loss like 20 bags of grain, sold 2 and only have 10 left.  Those are all the same unlike here.  So the exception excludes uncertain things like inventory lists.  The court held that the secretary’s affidavit and the P’s personal knowledge is much more specific and so more reliable.  So role of the stock records would be used to refresh the witnesses recollection of something they personally observed.  But stock records could not solely provide a record of what was lost.  

(  So the ct does not grant the motion for summary judgment b/c it found triable issues of fact.  

(  This policy poses a burden on the insured to have a security system, physical inspections, etc so someone who has insurance for inventory goods has a laundry list of procedures to follow in order to ensure coverage.  

(  Other defenses that we wont speak about specifically:  


1.  Statute of Limitations:  an absolute bar.  


2.  Late notice:  complete defense. 


3.  Fraud:  completely voids a K for insurance.  


4.  Lack of cooperation:   voids the policy.

5.  Latches:  equitable standstill.  Someone sat on their rights.  Even if its w/in the statute of limitations period, a latches defense can be raised to say that there is no reason to excuse the delay.  (to succeed with this defense you have to show that the delay was unreasonable even though w/in SOL or that it resulted in an identifiable prejudice to other party.  Some tangible detriment to their ability to investigate and defend against the case. 

6.  Failure to Mitigate:  

7.  Spoliation is not a separate cause of action.  This is when someone has an affirmative obligation to produce evidence and fails to do so.  Like a fiduciary obligation.  The remedy is generally to strike a pleading.  

Section 401.  Title; legislative declaration and purpose.   pg. 165

Insurance Fraud Prevention Act:  

(  There’s a strong public policy regarding this.  

(  Its an insurance directed by all sectors of the public business government.  The insurance industry is one of the bedrocks of the economy and when the insurance industry takes a hit everyone does too.  

(  There is a real potential for fraud and abuse so as a result of this the superintendent of the department of insurance has a very broad authority to investigate activity which may be fraudulent and to develop evidence.  

(  Arson for insurance fraud is particularly damaging potentially destroying lives as well as property.  It has far reaching implications for neighborhoods and communities.  And insurance losses resulting from arson result in higher premiums being charged to the residents of the state of N.Y.

(  This came in a time when arson was rampant in NYS. Now its better.  

Section 402.  Insurance fraud bureau: 

(  This kind of starts off a framework for other areas which are subject to abuse like workers comp.  

(  This is not a criminal scheme but instead an administrative statutory scheme for the protection of the general population and to assist the insurance co in preventing fraud.  The criminal aspect is separate.  

Section 403.  Prohibitions:  

(  Civil penalty for those who have been found to have committed fraudulent acts.  Which is someone who knowingly and w/ intend to defraud files, makes, or assists, solicits or conspires with another to file or make an applications for a premium reduction or to gain benefit.  

(  Applications for commercial insurance, individual, group or blanket accident and health insurance shall contain notice stating that it is a crime to defraud an insurance co or to attempt to do so.  

(  Then there’s separate language for automobile insurance.   

Section 404.  Procedures:

(  If the insurance fraud bureau has reason to believe that a person has engaged in, or is engaging in, an act w/ respect to personal or commercial insurance transactions they may commence an investigation.  They also have jurisdiction beyond the borders of the state.  They can request material that is located out of the state, although it has to be made available for inspection.  

Section 405.  Reports:

(  There is an affirmative duty on certain persons to report suspected fraudulent conduct to the insurance to the insurance department.  

(  The standard is interesting, it says that any person engaged in the business of insurance in the state who has reason to believe than an insurance transaction may be fraudulent, doesn’t have to be definitive proof but only a suspicion, that fraudulent insurance transaction has taken place or is about to take place shall w/in 30 days after determination that such an transaction appears fraudulent send the insurance fraud bureau information requested.  So that is the reporting obligation.

(  Subsection (b) says that if there is a claim made to the insurance fraud bureau then they have an affirmative obligation to investigate although the extent of their investigation is w/in their discretion.  

(  Subsection (c):  The only time the person making the complaint is involved in the investigation is when its an insurance co doing it and not a private person.  So there is a cooperative effort between them to control insurance fraud.  

Sect 406:  Immunity: 

(  There’s an immunity so you cant be civilly prosecuted absent fraud or bad faith.  Public policy is that we want people to report.  

Insurance co are bound by their reasons listed in their denial letter including defenses w/ the possible exception of late notice requirement which has not yet come to pass.  

Comment on Spoliation:  this is an emerging area.  Some states have a separate cause of action for spoliation.  You make a motion for spoliation when the other side does not preserve evidence.  If you claim damage to certain things you must keep the evidence in order for the insurance co to be able to inspect them.   
Punitive Damages:  separate cause of action now exists.  

Riordan v. Nationwide Mutual Fire Insurance Co.   pg. 170

(  P’s home and context suffered severe damages.  Insurance co failed to settle the claim (remember the fair claim procedure from last week).  

(  While the policy was in effect the fire destroyed 90% of the contents of the house.  Claimants filed a claim and retained a public adjuster who is a private co who is retained by someone who suffered a loss to help them adjust the loss.  

(  The insurance co claims adjuster visited the premises on two occasions, the first time was 2 days after the fire there was a preliminary analysis.  The insured cooperated w/ everything.

(  The adjuster provided inventory regarding the conditions of the items and the likelihood of cost of repair.  But what he did not do is authorize the commencement of any remedial action.  He didn’t authorize starting repairs etc.  so the insureds are diligent but he is not.  

(  Public adjusters are paid a portion of the proceeds of the claim they have a vested financial interest in seeing that this is settled quickly.  So here the fact that he is not doing anything shows the lack of interest and responsiveness by the public adjuster.  The P’s finally decided to remover their personal property and to have it cleaned and restored.  The costs they incurred in getting things repaired is what they used to show proof of loss.  

(  The proof of loss was timely submitted only include items that were repaired or destroyed but did not include items that they didn’t know about yet so they reserved the right to amend their proof of loss.  The insurance co took no effort to determine the amount of loss.  They did not question, investigate or send appraisers.  

(  Not only did they not act but they did not meet or respond to the P’s calls.  P had to move out of their home b/c it was inhabitable and the bank was not authorized to make repairs until the claims were fully adjusted, this is b/c they want to reduce the potential of fraud.  And unless the claim is fully adjusted they claim doesn’t know how much money they are working with.  So if you have a partially adjusted claim, you can only spend as much money as you got.  So this creates a tension for the mortgage co b/c they want to preserve the asset which is their secured interest that’s how they collect the debt that is owed them (by preservation of that asset) on the other hand if the insured committed an arson then they have other problems.  The banks don’t want to jeopardize their rights under the policy by taking unauthorized action.  

(  6 months after the fire the adjuster finally met with the Ps to attempt to settle the claim.  And they reached an agreement on settling a portion of the claim.  But then the insurance co did not agree to that settlement unless the rest was also settled on their terms.  This is where the problem starts.  

(  The standard for certification of a question of law to the ct of appeals is discretionary.  So you have the option in a case like this to ask the court of appeals for leave.  

(  Nationwide said that general business law 349 (the private attorney general statute from the other day) is not applicable to insurance co b/c this is a highly regulated area b/c there are sufficient regulations in place to protect the public from them.  the ct rejected this argument b/c that statute applies to every business action in N.Y.  

(  349 is the P’s potential for recovering attorney’s fees.  

(  Issue of setting aside a jury verdict.  Can only do this is it is clear that the jury did not reach their conclusion by a fair interpretation of the evidence or the jury’s verdict was not reasonable from the evidence presented. 

(  The ct went through the facts and determined that the insurance co had presented very poor reasons for denying the claim.  

(  The ct concluded that the insurance co was involved in deceptive practices and so 349 applies.  

(  Punitive Damages were agreed by the ct to be certified.  For punitives against an insurance co.  the fist department held that punitives are allowed as a private cause of action under insurance law section 2601.  But the ct of appeals said that they were not entitled to punitive damages.  

(  Punitive Damages are private recovery for a public wrong.  Then the ct talks about moral turpitude as situations where punitives are recoverable.  

Rocanova case  pg. 180

(  The implied covenant for good faith and fair dealing should be a basis for an award of punitive damages but the court said not b/c this is in every K and so there should not be a separate cause of action for punitive damages.  

(  The ct says that if you are just alleging that they never intended to pay then that is insufficient in it of itself as a basis for punitive damages.  

(  There is no private cause of action under 2601, that it does prohibit unfair claim settling practices but its not the basis for an independent action.  

(  So even if the insured alleges a pattern of bad faith insurance conduct.  

(  A claim for punitive damages is parasitic and possesses no viability absent its attachment to a substantive cause of action such as fraud.  So it doesn’t stand on its own but it arises out of other things.  

New York University v. Continental Insurance.   pg. 189

(  Here we have certified questions which asks whether the complaint states a cause of action for punitive damages under the standard set forth in Rocanova and whether the P stated a cause of action under general business law 349.  The ct said no to both.  NYU noted a shortage in inventory in bookstore.  They concluded that the buyer and the supplier acted together in a scheme resulting in a loss of 1.6 Mil.  

(  A claim was made and the insurance co investigated and the claim was denied.   

(  4 Point Test for the determination of applicability of punitive damages:  

1.  D’s conduct must be actionable as an independent tort.  


2.  The tortious conduct must be egregious.  


3.  The egregious conduct must be directed to the plaintiff, and 


4.  It must be part of a pattern directed at the general public. 

Plus:  where the underlying cause of action is one for K, the tort must be independent of the K.

(  Here the ct determined that the claim for fraud was not properly alleged b/c it has to be pled w/ particularity and it will not be inferred.  

(  Punitives are only available in limited circumstances where its necessary to deter the D and others like him from engaging in this behavior.  

(  The key is to find an independent tort.  

(  So where a party is fraudulent in inducing the other party to enter into K then there is a separate tort but where a party is merely seeking to uphold its bargain a tort claim will not lie.  So if there are standard policies sold to the general public, there’s a loss like Katrina, and people call and say what do we have to do, and the insurance co says you don’t have to do anything but then they say that the insured didn’t give timely notice, this is fraud so its an intended tort so it can be used for a basis of punitive damages.  

(  Elements for Fraud:  


1.  Misrepresentation of a material existing fact


2.  Falsity 


3.  Scientor


4.  Deception 


5.  Injury.  


(  All are necessary.  General allegations are insufficient to support fraud.  

(  Here NYU dealt w/ a non-standard policy.  Here these involved large deductibles, negotiated between parties.  This is more like a garden variety K than it is an insurance policy b/c its not something that is take it or leave it.  This is not a consumer oriented behavior b/c there was no other party that was exactly similarly situated to NYU under the circumstances.  When looking at the impact on public, we are talking about standard policies which impact the general public.  Here its not.  No one was similarly situated so the ct denied the public impact on that basis.  

(  This is not The courts will not rewrite a K to go beyond what the parties initially intended.  

Acquista v. New York Life Insurance  pg. 199

(  Two of the policies used the language that if the person is unable to perform the material or substantial duties of his job b/c he is disabled.  

( The ct decided that its possible for the court to determine whether the material or substantial duties of someone’s job performance were effected so that they could not work and so that the employee would be considered disabled, that this is something the court can decided as a matter of law but they decided not to do so here.  Material and substantial duties are typically factual determinations and what we don’t really know now is whether the material and substantial duties must be performed w/out adaptations like prosthetic devices.  So maybe you can still work.  

(  How do u make a determination of the inability to perform a material and substantial duty of your occupation?  Is it limited to your loss of income?  There are many theories.  

(  Typically on a breach of K action a party is limited to recovery of pecuniary damages, actual damages, economic damages.  There is no recovery for emotional distress or medical expenses.  But the ct acknowledged that there are circumstances where actual damages plus interest are insufficient to put the P in the position had the K been performed in accordance with its original terms.  So in a disability action there may be recovery for extras unlike in other K.  i.e. disability claim for benefits and the claim was denied, as a result of that denial they were not able to have surgery and as a result they became further disabled.  This is an example where courts would allow for extras.  But in an action of bad faith they put the P back where he would have been. 

Brown v. Paul Revere pg. 208

(  There was a motion to amend a complaint by P and a motion to compel discovery.  Generally speaking the application for amendments are freely given.  

(  Parties have an absolute right to amend w/in 30 days to amend a pleading w/out application to the court.  After 30 days you need an application to the ct. 

(  The cts allow this freely unless there’s a bad faith basis or undue delay or prejudice which is the impingement on your ability to defend your claim.  Or when the amendment would be have no basis there would be no likelihood of success on merits.    There is broad discretion w/ the trial ct.  

(  As established in NYU where we have a K punitive damages are ok only if the conduct arises from a tort not just the K.  Egregious conduct from Rocanova case.  

(  Plaintiff’s motion was denied b/c P breached the K intentionally.  They do not allege an independent tort and therefore are indistinguishable from allegations therefore the claim was denied.  

(  On the question for motion to compel discovery, the ct said that you are entitled to some of the info but not all of it.  The party opposing production cannot use it as a sword or shield.  So you either produce it or you don’t use it.  

There will be a question on either health disability or property on exam.  Won’t be surprised.  Things we talked about over and over again will be on exam.  

as@hurwitzfine.com 
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3425 applies to all personal coverage.  Issued to an individual rather than a corporate..

Sets out the protocol for policy renewal and policy cancellation.  

It requires that premium notices are to be sent out.  So they tell you with the bill that if you don’t pay they will cancel your policy.  

Policy notices have to contain obligations and warnings, they have to be in a particular font.  Particularize warnings and notices.  If they don’t comply with 3425 then the cancellation is ineffective.  

(  There is a regulation that supplements 3420, that is 60-1.  

Tells you what has to be an auto insurance policy.  This is stuff that isn’t in 3420 and its automatically grafted on the policy.  

Subsection (c) 

(1).  Tells us that a policyholder’s spouse is included in coverage.  

(2).  Also it must include the permissive user as an insured.  

(3).  It requires a person who is responsible for you like your employer to be considered as an additional insured on the policy.  This is called the omnibus provision.  

Subsection (e)

Subsection (f)  assault and battery in the use of a car is considered a battery unless its committed at the direction of the insured.  

POLICIES: 

Coverage = what in – what’s out + compliance w/ policy conditions.  

All insurance policies have definitions w/in their 4 corners.  Look for these.  

Page 56 of policy kit.  Terms: 

(  Defines the simple term YOU.  A resident of the household.  So you is really not just you b/c it could include your spouse if you have one.

(  If you lease a car you are not really an owner but only a lessee.  But when the insurance co refers to an owner its extended to lessees.  Usually if you are a lessee for at least 60 days or more.  

(  Bodily injury means bodily harm, including disease or sickness.  this came up in the case where the sealing collapsed.  

(  Business means trade profession or occupation.  What is considered a business?  

(  Family member:  a person related to you by blood, marriage or adoption.  Even a ward or adopted child.  

(  Occupy:  in, upon, dang in, on, out, or off.  So if you are getting into the car, and only your hand is on the staring wheel then you are in the car.

(  Property damage:  destruction of property, it could be physical or not, i.e. computer data.  Loss of use might be property damage.

(  Trailer:  anything towed by a vehicle, so a trailer or even a farm thing.  

(  Covered auto:  any vehicle shown in the declaration, a newly acquired car, and in section (k) a newly acquire car is included.  But you must ask to be covered w/in 14 days, w/in 14 days you must notify your insurance co.  If you don’t have an other car that is insured then you can maybe claim that your car is covered under someone else’s policy of which you are covered.  

(  When do you own a vehicle?  Title, registration, license plates, first payment or any payment, the court looks at the examination of the intent of the parties.  So did they intend to transfer ownership.  

(  These are policy specific questions, so you have to look at your policy.  You know stuff that the law requires but for everything else you need to follow the K.  

(  If you lie to your insurance co about who is a resident, they are still covered under the law but the insurance might cancel when they find out prospectively not retroactively b/c its mandatory coverage for law.  

(  i.e. your car has a problem and you drop it off to get it fixed but you borrow your neighbor’s car to get it fixed.  If you get into an accident, the neighbor is responsible under 388 of vehicle and traffic law, but if the neighbor doesn’t have coverage or money then what?  

# 4. Any car or trailer not owned used as a temporary substitute, which out of normal use b/c of brake-down or disruption.  This car has become a temporary substitute and your insurance covers it as a temporary substitute.

(  Notice that (j) (4) does not cover collision insurance.  So you can’t pay for the damages that you caused to the car you borrowed.

PART A:  LIABILITY COVERAGE: 

A:  INSURANCE AGREEMENT 

B:  SUPPLEMENTAL COVERAGE
Know by heart!

(  They will pay damages for bodily injury or property damages for which any insured.  

(  Insured Defined:  (this definition only applies to this part of the policy not the whole) YOU (which is you and spouse) or any family member for the ownership and use of any auto if you are YOU.  So if you get a rental car you are covered so you don’t have to get insurance for a rental car from the place b/c its covered under yours.  

(  Any person using your covered auto is covered.  The omnibus insured.  1:04.

(  Auto Accident:  not defined so its given its ordinary meaning.  They will settle or defend as we consider appropriate.  So the insurance co can settle whatever they want.  

(  In addition to their limited liability which might be 25,000 they provide for a defense so that cost is extra which they cover in addition to the 25,000.

(  Now we know “what’s in!”  

EXCLUSIONS:  “What’s Out!”

(A):  
(  Do not provide liability insurance for anyone who is involved in an intentional act.  This is not an intentional act exclusion, this is an intentional result exclusion.  (i.e. Messer Smith Case).  In NY an accident is considered by its result not the act.  Unintentional results from intentional acts are considered accidents.  Exclusion can talk about intentional acts rather than results so this would have meaning.  Here it does not. 

(  They wont cover property damages to stuff you are transporting.  That’s what this insurance K says. 

(  Property rented to, used by, or in the care of the insured.  Property care and custody exclusion.  They don’t cover it.  

(  Don’t cover bodily injury to the employee of that insured.  This is b/c of worker’s comp.  The employee is not permitted to sue you.  

(  If you are driving your car as a taxi there’s no coverage for you.  The insurance co says then get a commercial coverage.  

(  While employed or engage in business then there’s no coverage.  Get commercial coverage.  They don’t cover you for business use.

(  However, but this doesn’t cover cars, vans, or trailers.  So they cover you even for business use too.  Not trucks though.  (weird).

(  Thief:  using a vehicle w/out a reasonable belief that he is entitled to use the car.  So it looks at permission from the standpoint of the user not the standpoint of the owner.  So if dad says no one else can drive the car, but the son lets his friend drive it.  The friend believes that he could use the car.  The user is covered under dad’s insurance.  Is the father liable?  We don’t know that is a tort question.  If the person was reasonable in believing they could drive it then its covered.  

(  This does not include family members.  So id dad does not allow son to drive then the father will not be responsible for the son.  But he is insured under the policy.  The family member is excluded.  

Finish policy next class.  Almost finished w/ liability insurance then we will do auto insurance.  

__________________________________________________________________  
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Pg.  58 

Note 8.

(  This exclusion (A.8.) doesn’t apply to a family member using your covered auto which is owned by you.  this language came along b/c there was a series of cases which asked the question, “if a family member steals your car is there coverage or not?”  b/c if you go to “who is the insured” “you or any family member is included as an insured.” 

(  The majority of cases held that this exclusion does not apply to family members.  So if your son stole your car then there would be coverage.  So the insurance dept changed the language so they made it clear that family members who may steal your car are included under the insurance policy.  So if a family member uses your car w/out your permission then they are still an insured under the policy.  The exclusion does not apply to the family member who steals your car if its your car.  

(  This does not change the Tort responsibility.  The owner wouldn’t be responsible if someone stole their car but the insurance co would still have an obligation to pay under the policy.

Note 9.

For “bodily injury” or “property damage” for which that insured:  (a) (b).  not important.  

If you have coverage under a nuclear energy liability policy then your own auto policy may include coverage.  Weird.

(B): 

We do not provide liability coverage for the ownership, maintenance or use of:

1.  Any vehicle which has fewer than 4 wheels, or is designed mainly for use off of public roads, so it applies to rtv’s and snowmobiles.  This exclusion does not apply to any non-owned golf cart or trailer.  Why is there a golf cart exception to the exclusion to motor vehicle?  b/c judges and lawyers golf.

2.  We don’t provide liability coverage for some things.  
(  Up to now we provide liability coverage for any car you use in the universe under your policy. 

i.e. if you live in a household in which you have 4 cars.  So your policy would cover you for every car even if you don’t list all of them.  The insurance co wants more money for each car as they should and so they provide for an exclusion which says that we don’t provide liability coverage for the ownership, maintenance or use to any vehicle other than your covered auto.  So if you own other cars they are not covered under this policy unless you list them or they are newly acquired.  

(  If a vehicle is furnished and available for your regular use we are not going to cover you for that car.  So if your kids have a different policy, your policy wont cover your use of their car.  Their policy will cover their use of their car but yours wont.  

(  Normally if you drive someone else’s car your policy covers your use of their car if its not furnished for your regular use.  

(  So no coverage if you own it or its someone else’s car not furnished for your regular use.   

(  So your policy will cover a rental car b/c you don’t own it and its not furnished for your regular use.  

LIMIT OF LIABILITY:  pg. 59

(  Limits you buy is what you have for the accident.   

OUT OF STATE COVERAGE:  pg. 59

A:  This is the Deeming Provision as required by statute.  

If an auto accident to which the policy applies occurs in another state, we will interpret your policy as follows:  

(  If the state provides for an amount of coverage higher than the coverage you have in your policy then the policy will provide for a higher coverage as required by that state.  But if your policy has a higher amount of coverage than that required by other state then the higher coverage applies.  So your car shall meet the minimum coverage of the other state.  This encourages the free flow of commerce.

OTHER INSURANCE:   pg. 59 

We discussed this before.  Every liability policy will have this clause.  If there is other applicable liability insurance we will pay only our share of loss.  Our share is the proportion that our limit of liability bears to the total of all applicable limits.  So for this formula to work you have to add together all of the applicable limits all of your policies.    However, any insurance we provide for a vehicle you do not own shall be excess over any other collectible insurance.  

i.e. If you borrow your neighbors car you are covered b/c you are driving a non-owned car, b/c you are “You”, b/c there is no exclusion for it.  Your policy is in excess of the owner’s policy.  So first the owner’s policy kicks in then yours.  

(  So you carry your policy with you wherever you go w/ the exceptions of 2 cases.  


(1).  Another vehicle you own OR


(2).  Vehicle that is furnished or available for your regular use.  

(  If its not one of those and you are a permissive user you have coverage.  

NOTE:  there is no exclusion if you drive your vehicle for business.  So if you rent a car in FL for work you still have your insurance apply.  

PART B:  MEDICAL PAYMENTS COVERAGE:  pg. 59.

NY requires No Fault insurance to cover medical expenses.  

In addition to No Fault insurance most policies have Med Pay coverage.  This is usually very limited, its usually 500 or 1000 in medical bills coverage.  

In NY its excess over no fault coverage.  You rarely see it come into play in NY.  But every policy has it.  

PART C:  UNINSURED MOTORIST COVERAGE   pg. 60.

This is not a NY endorsement. 

3420 F1 

i.e. You get hit by a car.  you break your leg.  So you want to sue the owner of the car who hit you.  But you find out that him has no insurance.  It doesn’t stop you from suing him.  But you wont get anything out of it.  He is supposed to have at least 25,000/50,000 minimum.  The legislature didn’t like this so they enacted Insurance Law section 3420 Uninsured Motorist Coverage.  This comes into play when the other guy doesn’t have insurance, like a hit and run so you cant identify a person.  So the person who injured you, even if he is Donald Trump, but he has no insurance then your own insurance covers him for 25,000/50,000.  

(  Liability insurance protects you from a claim by a 3rd party.  

(  Uninsured Motorist Coverage protects you for your injuries if you are hit by an uninsured motorist.  

(  If the guy has insurance but only has little so the minimum 25/50.  So they created a new insurance under 3420 F2 Supplemental Uninsured Coverage.  You can buy excess motorist coverage.  So first comes your regular coverage then the supplemental coverage applies.  This is called S.U.M. Coverage.  

(  If you buy SUM coverage most co will combine it w/ uninsured motorist coverage.  

PART D:  COVERAGE FOR DAMAGE TO YOUR AUTO:  pg. 62.

(  First party loss.  Collision comprehensive.  This section covers if you have damage to your vehicle either by accident or vandalism.  This is not a mandatory coverage.

Types of mandatory coverage: 

(  Liability Insurance for auto.

(  No Fault coverage.  

(  Uninsured Motorist (UM) at 25/50 limits.  

(  Everything else is optional.  So if you want to protect your car from vandalism then you buy Part D coverage/comprehensive and collision coverage.  

PART E:  DUTIES AFTER ACCIDENT OR LOSS  (CONDITIONS):

Here they are called duties, most policies call them conditions.  This is the CPC part of the equation.  Compliance w/ policy conditions.   

No coverage unless they follow conditions.

A.  Notice provision.  3420 has additional provisions relating to notice that are grafter on the policy.  So there’s a requirement that if notice cant be given then it must be given as soon as reasonably possible.  etc.   So 3420 expands this policy to include different things.  So you have to read this policy in conjunction w/ 3420.  Loritano tells us that an injured party can give notice but its not listed in this policy.  

B.  Duty of Cooperation, Thrasher case gives us the 3 POINT COOPERATION TEST:  


1.  Duty to give notice of accident,


2.  Duty to give notice of law suit, and 


3.  Duty to cooperate.  

(  Then here there are other duties listed like submitting to a physical exam, etc.  

PART F:  GENERAL PROVISIONS:  pg. 66.

3420 A1

BANKRUPTCY:

Bankruptcy or insolvency of the insured doesn’t affect the amount that is available in your policy.  

CHANGES:

Contains all terms of policy any changes must be in writing.  

FRAUD:  

You can sue us unless you comply w/ policy provision.  

OUR RIGHT TO RECOVER PAYMENT:

This is really the Subrogation Provision:  it says that if we make a payment to you under the policy we have the right to sue on your behalf.  We stand in your shoes b/c we are subrogated to your rights.  And you must cooperate.

POLICY PERIOD AND TERRITORY: 


(  The policy applies only to accidents and losses which occur:

(  During the policy period, within the policy territory which is U.S. Puerto Rico and Canada. 

TERMINATION:  cancellation provisions are superceded by the law 3425 which outlines cancellation provisions.  Non-renewal etc.  

(  All of the sections listed above are an auto policy w/ the exception of No Fault.  

The ISO policy is the most common in N.Y.  The big carriers use their own policies.  

So under this coverage the carrier need not show prejudice if the insured did not comply.  Some policies can impose prejudice so watch out.  So even if its different from the common law its ok if they include it in the policy.  

(  So if the question asks you what the rule is on prejudice?  They you say what the common law says and then say what the insurance K says. 

Auto Cases:

Utica Mutual Ins. Co. v. Prudential  pg. 279

Lady goes to lumber shop to get wood the guys put the lumber in the back of station wagon she slams on her breaks and gets decapitated.  

The claim against the lumber co was that they did a job in loading the vehicle.  The ct agreed that the car was being used for loading.  

The use and operation of a vehicle is broader than driving it.  But there are things that aren’t use and operation of a car, i.e. if you use it as a step ladder then it doesn’t car.  you have to use it as a vehicle.  

Aetna v. Liberty Mutual Ins.  Pg. 281

(  Guy loaded dynamite in the car.  Kohane tried to convince the ct that this explosion wasn’t caused by the dynamite but only by the decision.  

(  The ct says this is about loading and unloading the car.  So b/c loading and unloading is part of the use and operation of a vehicle.  Kohane lost.  

(  If you pour oil into your car and its spills and someone slips on it then that might still arise out of your use of vehicle b/c its maintenance.  

Peter Zaccari v. Progressive  pg. 287

(  Guy pulls guy out of car that was burning.  He hurts his back so he is suing the guy who crashed the car.  

(  The owner of the car sends papers to progressive.  

(  Progressive took 45 days to disclaim.  

(  Does this arise out of the use and operation of the car?


(  It does not.  

(  Under 3420 A2 direct action provision.  30 days went by, judgment wasn’t paid so he brought a direct action against progressive. 


(  Progressive said it didn’t arise out of accident and there was no notice.  


(  The guys filed for Summary judgment claiming that 49 days disclaimer was late.  

(  The ct held for the guy.  

(  Progressive moved to have lowered the judgment b/c it, under 3420, is supposed to be limited to the amount of coverage.  The ct said you didn’t provide us w/ a policy.

(  So it goes up on appeal.  In Zappone the ct held that if progressive failed to disclaim timely but there was no coverage ever then its ok.  

(  The ct gave a 3 part test:


1.  Accident must have arisen out of the nature of the automobile.  


2.  Accident must have arisen out of the territorial limits of the car and 

3.  Accident must not really contribute to the injury but it must cause the injury.  The car has to have something to do with the accident.

i.e. hot coffee in car spills, this is an auto accident if the car is moving.  But if the car was parked then no.

i.e. a car in front of you throws something out of window and it hits you then it counts if you are moving. Was that use and operation of the vehicle?  The ct held that it depends whether the vehicle is being used as a vehicle.  

(  Here they found that the automobile was stationary it was not the automobile that caused the injury.  This was not an automobile accident.  they could have argued that this was an unloading of the vehicle.  But the ct found that this was not a use of an automobile therefore the late disclaimer didn’t mean anything so the insurance co won. 

Allstate Insurance Co. v. Travelers Insurance Co.  pg. 290

Not sure if this is the actual case.  

Courts hate these cases.  

(  Basically the ct said that rental car co’s are smart so they know that when they rent a car no matter what they say in K they know that someone else is going to drive a car.  You would think that they could limit the car to someone else.  All judges rent cars so they want to make sure that if they give the car to someone else to drive that they are covered.  

(  The ct said they are not going to enforce it b/c these co’s know that the people who rent a car will give it to someone else.  

(  The leasing of automobiles is a large wide-spread business who make a profit.  They are not in the same position as the person who rents it.  so they wont allow rental car co’s to restrict the use of a vehicle.  

(  You should have known that people would violate your lease.  

(  There is constructive permission and so constructive consent which satisfies 388 of the traffic law.  

Yankelevitz v. Royal Globe Ins.  Pg. 303.

(  Inter-spousal exclusion.  

(  Mr. Yankelevitz had an accident w/ his wife.  The wife looked at the policy and noticed that there was no inter-spousal exclusion.  

(  Mr. Yankelevitz was charged to the jury as having read the law.  He was supposed to know the law.  

(  You should have known that the Insurance Law has an inter-spousal exclusion.  

(  The ct upheld the inter-spousal exclusion which is grafted onto the policy by the state.  

No more auto cases in auto unit.  

Start w/ homeowner’s policy.  He will read H03 page 27 of CPCU.  

_________________________________________________________________  
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Homeowner’s Policy 3

When reviewing the liability section of a homeowner’s policy, start with the definitions

· Definitions tell you what the policy means

Definitions are not identical from policy to policy

· Each policy stands on its own

Pg. 27:  Homeowner’s Policy 3 – Special Form

If you are separated from your spouse, they are not considered insured

Under bodily injury, why is “loss of services” included?

· Spouse of insured party has a derivative claim for any social loss of the injured party

Definitions of “business”

· Probably leading into an exclusion later on in the policy

· There will probably be exceptions to those exclusions

Pay attention to “trade or business” throughout the policy!

Why would business be excluded?

· Insurers write policies based on the risk of insuring a home for residential use

· Insuring a business is a higher risk – requires a different policy

#5 – Definition of “Insured”

· Most important section of the policy!

5(a)(2) – who does this include?

· Foster children

· A child’s stepchild

Note:  Does not cover visiting children being babysat by an insured!

#6 – Insured Location

· Residence premises

· Any premises that is used in connection with a house and its grounds

· Temporary premises one is residing in while the primary residence is out of use

· Builder’s risk coverage

· While it’s still being built, a house is covered

· Family cemetery plot

#7 – Motor Vehicle

· Defined differently that in an auto policy

· Probably will be found in inclusions and exclusions

#8 – Occurrence

· Generally speaking, an accident or event that would lead to a claim on the policy

· Bodily injury

· Property damage

#11 – Residence Premises (see #6:  Insured Location)

· Where you live, as listed in the declarations of the policy

Liability Coverage (pg. 42)

Coverage E

· Covers deity to defend & duty to indemnify

· Ends when policy limit has been reached

Coverage E covers any “prejudgment interest.” When would this occur?

· Law allows for interest to occur up until a judgment is entered in certain situations

· Subject to the limits of the policy

Duty to indemnify and duty to defend end when limits of the policy have been paid out by judgment or settlement

· Not merely upon offer of settlement

Exclusions (pg. 42)

Motor Vehicle Liability

Coverage does not extend to motor vehicles that need to be government registered in order to be used on public roads

· Make sure you answer this question!

· Only applies if occurrence happens on public road

Personal Liability Coverage – Medical Payments to Others (pg. 43)

Expected or Intended Injury

· Mugavero exclusion

· Deals with the intent of an act

Business Exclusion

· Is not limited to occurrences on account of duties or services rendered

Professional Services

· Specific exclusion for professional malpractice

· Will have to buy a different policy for this kind of coverage

Sexual Molestation and Other Abuse

· Exclusion was added to most policies after Mugavero
Personal Liability (pg. 44)

F(4) – Excludes coverage for employees who, by  law, should be covered by worker’s comp, etc.

Additional Coverage (pg. 45)

Claim Expenses

· Legal expenses for defense

· Loss of earnings (up to $250/day) to miss work to cooperate with case

· “post judgment” interest (on top of the limits of the policy)

Conditions (pg. 46)

Duties of the Insured

· Give written notice (include appropriate information)

· Duty to cooperate

Note:  Failure to show up at court is not enough 

· Non-cooperation to release an insurance company of their duty to defend/indemnify
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Mandatory:  

Liability Coverage 

Uninsured Motorist Coverage

No Fault Coverage  (Article 51.  Of the Insurance Law.   5101 -5109).


(  Statutory Coverage.  

Homeowner’s policy, like all policies that provide different kinds of coverage, are constructed the same way. 

EXCLUSIONS:  

Heritage Mutual case:   pg. 311

(  This is another example of a case where the insurer has seen case law and has changed their policy as a result.  
(  Entrustment of a vehicle by a 15 year old to a 14 year old.  It was an unregistered motorcycle.  Had it been registered it would have had liability insurance b/c its mandatory.  Operator of motorcycle got into an accident.  

(  There was a claim against the owner wasn’t that the owner was responsible b/c of any derivative liability under vehicle and traffic law Section 388 b/c that would be excluded by a motor-vehicle policy.  But the claim was that the owner negligently entrusted the vehicle to another.  Not that they operated or owned the vehicle only entrustment.  So here the homeowner’s policy should cover b/c the claim wasn’t for motor vehicle liability but entrustment.  Entrustment isn’t operating a vehicle, accordingly the ct found that the claim was not excluded under a motor vehicle exclusion of policy.  

(  As a result now homeowner insurance policies have changed to now exclude not only use and operation of a vehicle but also the lending or entrustment of a motor vehicle to cover this holding.  The exclusion of entrusting language. 

(  If they don’t change the policy then they lose under old language but if they change the ct will say oh so that wasn’t you intent b/c you changed it.  

(  Policies like this one have exclusions for ATV or snowmobile.  

(  So if you have an ATV or snowmobile then law requires that they be insured.  (liability insurance is mandatory for all vehicles if you use them off your premises).

(  This case had an exclusion for off premises use.  So they excluded coverage where the homeowners should have had liability coverage.  

(  The ct upheld the policy’s off premises exclusion b/c it was clear.  So ATV’s and snowmobiles are not always excluded, u have to look at your policy.  

(  Motor-vehicle exclusion page 42 of the CPCU.  Tells you when there is coverage and when there isn’t.  Coverage (E) and (F) doesn’t apply to any motor vehicle liability.  There is coverage for a vehicle that is not owned by the insured or if its owned by the insured for it to have coverage it must be designed to stay off roads.  


(  So there’s coverage if you use someone else’s ATV off public roads or


(  If the insured owns it but accident happens on your premises.  

Exclusions for Intentional Conduct (assault, etc).  

Cases are all over the place for this.  

Many homeowner’s policies have exclusions for assault.  They don’t cover assault.  Since policies only cover accident or occurrences assault shouldn’t be covered anyway.

But insurance co’s put in an exclusion anyway.

Mount Vernon Fire Ins. Co. v. Creative Housing   pg. 316

(  A resident of housing complex was criminally assaulted.  She sued the housing complex.  Her claim was negligence.  So they should have done a better job w/ security or lights whatever kind of security they failed to provide proper security.  (like Landgrabbers case). 

(  The exclusion stated that assault and batter shall not be deemed to be an accident whether or not it is committed by or at the direction of the insured.  (very clear exclusion).

(  So the insurance co claimed that “but for the assault and battery you wouldn’t be here suing us and therefore there is no coverage.”  

(  Here the insurance co. convinced the ct that the operative act was the assault so no coverage applied.  (operative act standard).  

(  Here the operative act was assault and battery and since the exclusion stated that it would not cover for assault and battery.  Even though the claim was not one of assault and battery but instead it was for negligence.  

· he was surprised about the case.  

· b/c he thought it would come out like the case before this.  

(  The previous case the theory was negligent entrustment and the operative act was the driving of the vehicle so they are opposite cases.  (weird).


(  Maybe they decided this was b/c the exclusion was clearly stated.  

(  There aren’t many cases that focus on the operative act.  

George Salimbene v. Merchants Mutual  pg. 321

(  Guy was working for chemical waste treatment plan in Niagara Falls.  There was picketing.  One day a guy wanted to break the picket line w/ his car to bring food in for someone who was working.  

(  Someone threw a rock at him and broke through the car and hit him in the head causing a lot of injury.  Because he didn’t know who threw the rock he sued the Union itself and Salimbene who was the president of the union.  

(  (Prof argued for Merchants).  Merchants position was that he had no coverage under the homeowner’s policy b/c the claim against him was that he threw the rock.  That was a rock.  So he either attempted to injure or assault the guy.  They argued that the homeowner’s policy had an exclusion for business use.  

(  He won.  He was able to convince the ct.  

(  Here Salimbene was the union president and he was there b/c he was involved in business disputes.  The ct said that it doesn’t matter that he doesn’t get compensated, the business excludes business pursuits.  He was only there as a result of him being a president of the union.  And this was a business pursuit.  (ct said that it didn’t matter that he doesn’t get compensated that the exclusion covered business pursuits).  

(  He also convinced the ct that this wasn’t an accident.  

(  They intentionally attempted to stone his vehicle so here the act was to inflict bodily harm or at least assault.  So this was not an occurrence or accident.  

(  But we are going to see cases where cts have gone the other way. 

Agoado v. Realty Corp v. US Ins.  Pg. 326

(  Similar to Mount Vernon case.  You had a tenant in a building who was assaulted.  

(  The claim is that he didn’t provide proper security. 

(  The carrier thought it would come out like Mount Vernon.

(  The carrier said it was not an accident and its an assault which there is an exclusion for intentional conduct. 

(  The ct says that the incident was unexpected unforeseeable from the insured’s perspective so its covered.  

(  And D cant avail himself of the exclusion b/c the murder cannot be said to be intentional.  

(  They got rid of operative act.  

(  The ct says that Mount Vernon is easily distinguishable.  They explain the difference between the two exclusions.  

(  one talked about assault and battery and the other talked about intentional conduct.  

(  They didn’t talk about the operative act.  What about “but for the murder we wouldn’t be here?”  they didn’t go this route though.  

(  Mount Vernon focused more on the act (the assault).  

(  This case is the true standard.  Mount Vernon is an anomaly.  Mount Vernon would have made sense w/ an operative act standard but we don’t use that standard.  So he likes the outcome here better.  

Smith v. N.Y. Central  pg.  331

(  The vehicle the P was driving was hit by an egg he came back w/ a baseball bat.  The people who he thought did it ran but he hit one of them in the head. 

(  P, Mr. Smith, later pled guilty to assault for negligently causing injury to Perhach.  

(  Here they asked the judge to tell the DA to let me plead guilty to a negligence charge so that he can have insurance coverage from my homeowner’s carrier.  This is just a way to get money.  Insurance fraud.  So assault case turns into negligence case.  

(  Perhach and his parents commenced a personal injury action against plaintiff b/c he is an additional insured under the homeowner’s policy b/c he is a resident relative.  He alleged intentional tort and negligence.  

(  D disclaimed coverage based on policy exclusion for bodily injury and on the ground that there was no occurrence under the policy b/c insured’s conduct was intentional.  

(  In the underlying action the judge granted the P’s guilty plea of negligence.  He wanted to be negligent so that insurance would cover.  

(  The insurance co disclaimed b/c it was excluded by the exclusion.  

(  So everyone wants there to be negligence b/c they want money.   If they find negligence then the insurance co will pay.  

(  The P commenced a declaratory judgment action stating that the insurance co was wrong in wanting to deny coverage.  So he wanted a declaration that they must cover.  

(  Insurance co commenced a declaratory against Purhach for declaration of no coverage.  The lower ct says the P is right there’s a finding, a plea that the D was negligent the ct wanted him to defend and indemnify the insured. 

(  This wasn’t really an act of negligence b/c he went home to get a bat.  

(  P said NY central was wrong in denying coverage.  And said that the insurance co had a duty to defend and indemnify they D.  

(  Why would the ct be sympathetic to someone who hit someone w/ a baseball bat? b/c of the sympathy for the victim, to get him money.  Courts don’t care about taking money from insurance co. b/c they want the victim to get money.  

(  Here the higher ct held that the result of the injury were intentional and expected as a matter of law.  Clearly Purhack’s injuries were a result of P’s purposeful act.    

(  The fact that you are acquitted of a criminal/intentional act doesn’t mean that they can’t find otherwise in the civil arena for allegedly the same conduct.  Think of OJ Simpson.  

(  The fact that the P only tried to scare Purhach is not true.  

(  Since the ct found there was no obligation to indemnify, there was no obligation to defend.  

Heart Ins v. Alfred S. Cook  pg. 335

(  Obligation to defend is based on allegation.  The obligation to indemnify is based on what really happened.  

(  Alfred Cook shot and killed Richard Barber inside his home.  They had been old buddies and had a business venture.  

(  Barber was 300 lbs and was three times Cook’s size.  He previously attacked Cook and injured his leg.  In the morning they were throwing things outside of the house.  Barber returned later w/ two other people.  Cook asked them to leave.  He returned inside locked the door and retrieved a gun from bedroom.  They broke in the house and demanded money from Cook.  Cook drew his gun and demanded that the 4 guys leave his house.  Barber laughs at the size of gun.  So Cook grabbed a bigger gun.  Cook again ordered him to leave the door.  Barber told his friends to take anything of value.  Barber starts walking toward Cook and Cook tells him if you don’t get away from me I will shoot you.  Cook aimed his gun at the lowest part of Barber that wasn’t obscured by the pool table, his belly button.  Cook fired a shot to Barber’s abdomen.  Barber died in the hospital.  

(  This was intentional conduct b/c he said “I am going to shoot you.”  

(  Cook was indicted for murder and manslaughter but was acquitted.  But this doesn’t mean anything.  

(  Administrator of Barber’s estate commenced a wrongful death action.  P was playing w/ a shotgun.  In a separate cause of action she claimed it was intentional.  

(  Mr. Cook said that he knew the shotgun would injure Barber.  

(  Hartford Ins. disclaimed coverage.  Do we think there should there be coverage?  


(  No b/c he meant to shoot.

(  Yes b/c it was self defense b/c even though he intended to assault him but didn’t intend to kill him.  

(  All the ct had to do here was to say that the P alleges negligence so you have to defend and the ultimate responsibility for indemnity is to be determined later.  But they didn’t.

(  The ct says that the carrier has failed to demonstrate that the allegations of the complaint are subject to no other interpretation that Cook expected or intended to harm Barber.  They cite to Mugavero where the harm caused was inherent in the nature of the acts alleged to be committed by the insured child sexual abuse and fell w/in the homeowner’s insurance policy’s exclusion.  Hartford is thus required to defend Cook in the underlying wrongful death action.  

(  The ct says that its unnecessary to determine whether acts of self-defense are intentional acts precluding coverage under a homeowner’s policy.  


(  That a reasonable insured would have expected coverage under the policy.  Where do they get this from?

____________________________________________________________________ 
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Under 3420 we have inter-spousal coverage.

Any other familial exclusion that a carrier would add would violate the insurance law. 

So if a carrier tried to include into auto policy an inter-familial exclusion anything other than inter-spousal would violate the insurance law.  

Suba v. State Farm  pg. 341

Here there was an intra-family exclusion.  The ct held it was fine.  

Sometimes its intra-insured rather than intra-familial exclusion.  

NO FAULT INSURANCE

Art 51 of New York Insurance Law.  5101-5109.

(  W/ this statute you compensate people fast and reduce premiums.  

(  The goal to reduce the number of lawsuits has been reached.  But premiums are still high. 

(  If you have an accident under no fault you can recover quickly by just recovering from insurance co.  (these are the no fault benefits).

(  But you lose your right to bring/recover for pain and suffering unless the injury is serious enough.


(  If you don’t have this injury you cant bring a suit.  


(  You must meet the threshold of qualifying injury.  

(  In addition to getting your meds so you get your no fault then you can recover for pain and suffering if you qualify under serious injury threshold.  

Article 51:  

5102:  

(a).  Basic Economic Loss:  up to 50,000 per person  (No matter what you buy you get 50,000 in basic economic loss) of the following combined items.  There are 3 combined items:  (consider how much, how long, and are there any restrictions?),

1.    All necessary expenses incurred for:  medical, hospital, surgical, nursing, dental, ambulance, x-ray, prescription drug, prosthetics, and any other kinds of medical services.  (so anything that is necessary).  There’s no limitation of time.  For ever if w/in one year after injury it is ascertainable that further med expenses are necessary.  

2.  Loss of earnings from work which the person would have performed had he not been injured and reasonable and necessary expenses in obtaining services (so what you would have paid someone to do your job, this applies if you were self-employed).

This is up to 2,000 per month.  And for not more than 3 years from the date of the accident causing the injury.

So up to 2,000 a month in lost wages from the time the accident occurs.  (not when you become disabled but from the date of the accident).  

3.  All reasonable and necessary expenses incurred up to 25 dollars a day for up to 1 year.  (home services like cleaning services). 

4.  Shall not include any loss incurred by death, subject to 5103 (a).  

5.  OBEL:  Optional Basic Economic Loss:  option to purchase an additional amount of coverage for 25,000.  If you buy OBEL coverage the 50,000 becomes 75,000.  And you can use this coverage only for loss of earnings from work and/or psychiatric, physical or occupational therapy and rehabilitation after the initial fifty thousand dollars of basic economic loss has been exhausted.  

(b).  “First Party Benefits” is what you get while basic economic loss is what you are entitled to.  These are payments to reimburse a person for basic economic loss, less (offsets):   

Covered person: FPB (first party benefits) = BEL (basic economic loss) – Offsets.

1.  20% of lost earnings.  So if you are entitled to basic economic loss you get that amount minus 20% of that basic economic loss which is due to you.  (b/c you get tax free payments so the leg takes out tax amount automatically).  Because if you work, income taxes are taken out of your salary.  So if the leg doesn’t tax you then you are making more money as a result of your injury which is not fair.  

i.e. person is earning 24,000 a year and they are out of work for a month.  Their basic economic loss benefit for that one month is 2,000.  So there’s 1,600 left.   But how much do they receive?  2,000 minus 20% = 1,600.  The 16,000 is their first party benefit, (basic economic loss minus the offset).  They never see the 2,000 they only get 1,600.  48,000 is left from the 50,000 b/c we have used up 2,000 in basic economic losses even though the person hasn’t received the whole 2,000 but only 16,000.  

i.e.  If the person was making 1,000 per month their basic economic loss benefit is 1,000 but they would get 800 b/c we subtract 20%.  

i.e.  If a person was making 5,000 per month.  Their basic economic loss would still be 2,000, so they can only recover 2,000 when they used to make 5,000 for that month’s work.  b/c you are getting less than what you made originally we don’t deduct 20% taxes for them.  so in this case they get the whole 2,000.  

NOTE:  the reason we take out the 20% is b/c we don’t want to pay you more by being injured than you were making when you were working.  But if you make more than 2,000 per month then you aren’t getting more back you are getting less so its fair to not take out 20% when you are already getting less than what u used to make before your injury.  

2.  Minus amounts recovered or recoverable as required by fed laws such as social security disability benefits, worker’s comp. benefits, or disability benefits under article nine of the worker’s comp law, or medicare.  

i.e. if she makes 24,000 and she gets hurt in the course of her employment is she entitled to both (no fault coverage and worker’s comp?) NO!  There’s an offset, so whatever you get in worker’s comp you don’t get in no fault.  Worker’s comp goes first b/c its been around longer.   So if she was making 24,000 a year and was partially disabled in this accident so she couldn’t work for a month and she received 100 per week in comp benefits so she got 400 dollars a month from worker’s comp.  She gets $12,000 which is 2,000 (Basic economic loss) – 20% = 1,600 – 400 (comp) = 1,200.  So now 48,000 is left in basic economic loss out of the 50,000.   (she gets 1,200 from no fault and 400 from comp so she does get 1,600 total).  

FORMULA: 

(  Basic Economic Loss:  (amount of loss for month) –  

(  Offset 1.  20% 

(  Offset 2.  Worker’s Comp.  

Note:  the 20% comes off of basic economic loss.  

i.e.  if he is earning 5,000 a month he is entitled to 2,000 b/c we don’t take off the 20% but we do take off the worker’s comp.  So in this case if the guy was earning 5,000 and was getting 400 in worker’s comp then he gets 2,000 anyway so the 20% and the comp doesn’t get taken out b/c he would have been making more than that amount anyway if he was working.  (remember we only take out offsets b/c if we didn’t then the injured party would be making more money than when they were working).  

3.  Amounts deductible under insurance policy.  Almost no one has a deductible.  (not a very important category).


(c).  “Non Economic Loss” (Pain and Suffering). 


(d).  Serious Injury:  Threshold for injury that results in:



1.  death,



2.  dismemberment, 

3.  significant disfigurement, there’s no definition.  Look at jury instructions for cases.  (alters looks, makes them look worst than before).  This is not permanent.  This is subjective.  They have to be able to see it when the case is before them, not before.  

4.  fracture, any fracture.  Generally a fractured bone.  Any kind of fracture.  If you have a fracture you have a significant disfigurement.  

5.  loss of a fetus, 

6.  permanent loss of use, according to case law this is complete loss of use of a body organ, member, function, or system, 

7.  permanent consequential limitation of an organ or member,

8.  significant limitation of use of a body function or system, 

9.  “90 Day Disability:”  medically determined injury of non-permanent nature which prevents the person from performing substantially all the material acts which are usual and customary daily activities for not less than 90 days during the 180 days immediately following the occurrence of the injury or impairment.



(  medically determined and non-permanent.

(  substantially all material acts which constitute that person’s usual and customary daily activities.

(  not the first 90 but 90 of the first 180.  They can be spread out in between, (10 here, 15 here, etc).

-  if a person is a couch potato, they don’t qualify.  If the person is active then they qualify.

_______________________________________________________________  
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(e)  Owner:  actual owner or a long term lessee.  

(f)  “Motor Vehicle” car and fire and police vehicles must carry no fault insurance.  This does not include motorcycles.  So motorcycles are exempt from no fault but they must carry insurance for other persons like a pedestrian you may hit.  So you have to have liability insurance.  You can choose to buy no fault if you want to.  

(g)  Insurer:  means insurance co or self-insurer.  

(h)  “Member of his household”  spouse, child or relative of the insured who regularly resides in his household. 

(i)  “Uninsured motor vehicle”  a motor vehicle that has no insurance, or who’s identity is unascertained.  (so like a hit and run) its as if you are hit by an uninsured vehicle.  

(j)  “Covered Person”  any pedestrian, owner, operator or occupant.  (driver or passenger of the car) injured through the use or operation of a motor vehicle.  There are other potential parties in an automobile suit (like manufacturer for products liability, bars, etc.) but they are not covered by insurance.  

(k)  “Bus”  a regular bus and a school bus.  

(l)  “Compensation Provider”  worker’s comp benefits.  

5103  Entitlement to first party benefits; additional financial security required: 

This section tells us who is entitled to get no fault benefits.  

(a)  Every owner’s policy of liability insurance must provide payment of first party benefits.  So every policy on a vehicle shall provide for payment of first party benefits to persons in your vehicle, not another vehicle.  So every policy in NY requires the payment of first party benefits for people in your car or any pedestrian.  This doesn’t apply to the occupants of another vehicle.  So you get no fault coverage from vehicle you are in or from the car that hit you if you are a pedestrian irrespective of fault.  (so if a driver w/ 6 passengers gets hit by a drunk driver, the insurance of the driver w/ the 6 people must pay for first party benefits to the 6 people injured even thought the driver of that car didn’t do anything wrong).  So you get the benefits from the car of which you are in or if you are a pedestrian you get the benefits from the car that hit you.  

(1)  Mandatory no fault insurance only applies to the confines of the state.  If you come from another state your policy is deemed to meet the requirement of NY. So you would have this coverage if you are from another state and come to NY.

Exception:  if you hit a bus there could be so many people hurt.  So bus passengers, other than the driver who works for the bus co, get coverage from their own personal no fault auto coverage.  b/c they lobbied.  So they receive first party benefits from their own insurance policies.

(2)  If you are hit by an uninsured vehicle you don’t have no fault insurance b/c they are uninsured, your own policy will provide you with no fault benefits.  So wherever you are if outside of NY but w/in the US or Canada you have no fault insurance benefits with you.  So if you travel outside of NYS even an uninsured vehicle, you have no fault benefits.  (is your vehicle uninsured or the guy who hits you????)
(3)  Any NY resident who is not the owner of a motor vehicle or doesn’t live in the household, if that person is injured they will also be entitled to no fault coverage.

(4)  Death benefit, if you die, the estate of the covered person gets 2,000 in addition to any first party benefits for basic economic loss.  Only for occupants of the car or pedestrians not the other car.  (supposed to cover funeral expenses).

(b)  EXCLUSIONS:  An insurer can exclude from no fault coverage:


(a)  a person who:



(1)  Intentionally causes his own injury (Not someone else’s). 

(2)  If you are a drunk driver or druggie you are excluded from coverage.  It only excludes the drunk or druggie but not passengers even if they are drunk.  If the injury is a result of your intoxicated state you can lose your no fault benefits.  (I think they have to be illegal drugs).

(  The injury must be a result of your drunken/intoxicated state, so if someone hits the intoxicated person then the exclusion doesn’t apply so he still would get no fault coverage.  So for the exclusion to apply the intoxicated driver must cause the injury, if it’s the sober driver then this exclusion doesn’t apply and so the intoxicated driver gets no fault coverage.

(3)  If a person is injured while committing a felony;  operating a vehicle in a race or speed test;  operating or occupying a vehicle you know to be stolen, (so if you are a passenger of a motor vehicle which u know to be stolen you lose no fault benefits.  (but if your son stays out later than you let him then this doesn’t apply that is not stealing);  if you drive in a car and you don’t get no fault benefits don’t expect to get it from any other policy or from your household policy so if you drive a car w/out insurance don’t expect to get coverage from any other car;  if you want to get garage insurance buy it separately.

(c)  Any medical bills will be paid subject to BEL limitations like it can only be for 50K etc.  so you don’t even have to pay for deductibles for up to 200 dollars for the whole family.  If its more the superintendent may approve a higher deductible.  

(d)  Insurance policy shall issue forms…

(e)  Basically if you travel outside of NYS or Canada you qualify for the minimum requirements of that state.  (Shouldn’t be here).

(f)  Every liability policy for a motorcycle or ATV shall also provide for the payments of first party benefits to persons other than the occupants of such motorcycle or ATV.  If you operate a motorcycle or an ATV and you don’t want no fault you and your passengers don’t get it but u still have to pay for the pedestrians you hit.  You can still get no fault coverage if you want to buy it, but its not required by law.

(g)  (h)  don’t need to know.

NOTE:  Your own insurance must cover anyone in your car or any pedestrian you injure.  If you hit a motorcycle your no fault doesn’t apply.  

NOTE:  We don’t have no fault property damage.  

5104  Causes of action for personal injury:    

Remember that the purpose for the whole no fault statute is to reduce the number of the lawsuits.  


(a)  Provides the “lessening of lawsuits.”  

Any action by a covered person (owner, operator, passenger, pedestrian), against another covered person (owner, operator, passenger, pedestrian), for personal injuries arising out of negligence in the use and operation of a motor vehicle in NY state.  (so if a person sues a bar this statute doesn’t apply, only for actions between covered persons).

There shall be no recovery for non-economic loss (pain and suffering) except in the case of a serious injury.  (So if you don’t have a serious injury you don’t recover for pain and suffering).  And you can’t recover for basic economic loss b/c you already got it through first party benefits.  So you can’t sue for medical expenses, you can’t sue for your lost wages if they fit w/in this category.  (b/c your first party benefits gives you 2,000 a month for lost wages you can’t recover that again you could only recover anything above the 2,000 per month).  


(  There are two restrictions here:

1.  If you don’t have a serious injury you cant recover for non-economic loss (pain and suffering).  

2.  Whether or not you have a serious injury you cannot, when you have a covered v. covered person, recover for basic economic loss.  But you can sue for economic loss in excess of basic economic loss whether or not you have a serious injury.  [so a guy who makes 60,000 per year and doesn’t have a serious injury but loses work for a month gets to recover 3,000.  He makes 5,000 a month but already gets 2,000 from first party benefits so he gets the 3,000 difference b/c its in excess of basic economic loss.]

(  If you can recover for a serious injury then you get every medical coverage even for things that are not significant injuries as long as you have one serious injury that qualifies under the statute.  

(  If you don’t have a serious injury then u cant recover for pain and suffering.  Anyone who gets into an accident can recover for first party benefits whether you have a serious injury or not.

(  So if you are involved in an accident you can recover first party benefits from the carrier of the car you are in, you can sue for pain and suffering if you have a serious injury, and you can sue for economic loss in excess of basic economic loss.  If you don’t have a serious injury you can do all of these things except for suing for pain and suffering.

(  NOTE:  The only restrictions are basic economic loss and pain and suffering.

If you are in an accident w/ a motorcycle, you are a covered person riding in a car, the motorcycle guy has at least minimum liability coverage so this statute applies the same way we are not going to penalize the motorcycle driver for not having no fault coverage.

(b)  In an action by a covered person against a non-covered person, like a bar or auto manufacturer etc, an insurer which paid or is liable for first party benefits on account of such injuries has a lien against any recovery to the extent of benefits paid or payable by it to the covered person.  So when a covered person sues a non-covered person the covered person can recover for basic economic loss, medical bills, lost wages, etc, here your carrier is paying no fault benefits to you which they can get back if you recover from the lawsuit when you sued the non-covered person.  (we don’t want you to recover twice for the same injury).  We have this section b/c there is no restriction when suing a non-covered person.  [Basically your insurance pays you no fault benefits, and you also recover from the lawsuit you decided to bring against the non-covered person, now you would have a double recovery so you have to give back to your insurance co to refund them for the no fault coverage they gave you.] 

(c)  Where there is no right of recovery for basic economic loss you can still show what you spent to a jury to show the seriousness.  So even though there is no recovery for basic economic loss, that loss can still be pleaded and proved in ct to prove the seriousness of the non-economic loss.  So you can show the jury your medical bills anyway.  

5105  Settlement between insurers:  

Allows a carrier to 

If a carrier pays no fault benefits and now wants them back from the responsible carrier.  

i.e.   X is driving w/ 6 people in his car, he gets hit by stupid driver and causes serious injury to all 6 people.  Here the insured’s insurance pays for damages of all 6 people.  Typically the insurance co cannot recover this money back from stupid guy’s insurance co but the statute created exceptions.  It allows the carrier to recover the amount paid for any other coverage that could be the responsibility of other carrier in a limited situation where:


(  One of the motor vehicles weighs more than 6,500 lbs unloaded, OR


(  Is a motor vehicle used principally for hire.

So if one of the vehicles is a truck (generally a truck weighs this much) or taxi or rental then a carrier who has paid out no fault benefits, can recover back from another carrier.  

(b).  This recovery can only be achieved via arbitration.

5106  Fair claims settlement:

(a)  Payments of first party benefits and additional first party benefits shall be made fast as the loss is incurred.  So you don’t have to wait for all med procedures to take place.  All overdue payments have an interest penalty of 2% per month.  Attorney’s fees must be paid fast.  If not then the attorney’s fees will be paid w/ interest.  

(b)  The insurance shall give the claimant the option to go for arbitration rather than a lawsuit.  This keeps it out of the judicial system.  This goes along w/ the interest of getting everything resolved quickly.  

(c)  There’s a limited right of appeal by a master arbitrator.  They can only overturn errors of law not findings of fact.  The order of master arbitrator must be binding unless you can show biased or prejudice.  If a carrier of claimant doesn’t like the decision of master arbitrator and the claim is for 5,000 or more they can start over (de novo).

5107  Coverage for non-resident motorists:

The out of state carrier coming from outside of NY his policy shall meet the minimum requirements of NY state. 

5108  

Limitation on what doctors can charge.  If u are a doc and you want to treat a patient, you must not exceed the charges permissible by the chairman of the worker’s comp board except where the insurer or arbitrator determines that unusual procedures or unique circumstances justify the excess charge.  

If P hasn’t suffered a serious injury they can only get coverage from their own carrier.  

If they have a serious injury they can sue the other party and recover for pain and suffering, not for basic economic loss, but they can recover economic loss in excess of 50,000.  

__________________________________________________________  
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Exam:  bring in policies.  3 and ½ hours in class open book.  

He might ask a  policy number we should know. 

Don’t tell him the history of ins law in every answer.  

Add case names if it shows an understanding of the material.  

3 part exam.  

Hypo:  

A guy earned 60K per year.  He is a pedestrian and knocked down by a sober driver.

P, a pedestrian, was hit by a guy b/c his brakes failed to work (the garage failed to fix).  He sustained lower back injuries.  We don’t know yet if it’s a serious injury.  He spent 2,000 in med bills.  He worked as a delivery person for UPS and is out of work for two months.  


A.  Where does he get the no fault benefits from?  



(  From the driver of the car.  


B.  How much does he get from med bills?



(  2,000 from the driver’s ins co.  

(  But if he was working at the time of the accident then worker’s comp pays first.  


C.  How much does he get from BEL?  (basic economic loss less the offsets). 



(  He makes 5,000 per month, (60,000 per year).  



(  The maximum amount of basic economic loss is 2,000 per month.  

(  But if he wasn’t working when the accident occurred then he would get the no fault coverage first, so worker’s comp pays for med bills b/c they go first.  So if he was working and he was entitled to full worker’s comp benefits then first 1,600 would be paid by the worker’s comp carrier not the ins co.  So he gets 1,600 from worker’s comp carrier and 400 a month from no fault ins carrier.  Because all he can get is a total of 2,000 per month.

(  You would take out taxes but b/c he is earning 5,000 per month the taxes are waived b/c he is already not getting his usually income.  

i.e.  if guy earned 1,000 per month, you first take away 20% off the 1,000.  Now you get 800 which has to be paid to the guy.  This 800 is first paid by worker’s comp and the rest is paid by ins co.  

Now P brings a suit against the garage and the driver:  He has a serious injury.
A.  What can he recover in lawsuit against the driver?

(  He can recover economic loss in excess of basic economic loss. He cant recover just basic economic loss.  It doesn’t matter if the driver or the pedestrian purchased additional insurance.  The point is that any economic loss in excess of basic economic loss is recoverable.  So he may recover in economic loss, excess of basic economic loss of 3,000 per month.  So here would get 6,000 in excess of economic loss for the two months.

It doesn’t matter that the no fault benefits haven’t totaled 50,000 b/c anything above the 2,000 per month is not basic economic loss.  

(  And he can recover his pain and suffering b/c he has a serious injury.  Paid for by the driver’s no fault carrier if P was not in the course of his employment.  OR from his worker’s comp and no fault carrier if he was working.

Now he sues the garage:  


A.  What can he recover?

(  The garage is an Non-Covered-Person b/c they are not the owner, operator or driver of the car. here they are not being sued as a vehicle owner or operator but instead they are being sued as a garage.   

(  They can be sued for everything b/c they are a non-covered person. They can be sued for economic loss, economic loss in excess of basic economic loss, pain and suffering.  5104 (a) doesn’t apply to them.  They are not a covered person.  It doesn’t matter whether or not they have a serious injury.  b/c the statute doesn’t apply to them.  

Change facts:

The driver of the car is the pedestrian’s wife.  


A.  Does this change anything?   

(  Under the inter-spousal provision, unless there is something specifically in the policy about inter-spousal coverage, it really doesn’t change any of this except that her liability coverage wouldn’t cover the pain and suffering claims in husband’s action against her.  He would still be entitled to no fault benefits.  But if the insured sues his wife he can recover against her whatever a jury determines but the liability policy would not pay that claim if he establishes negligence against her.  Is there any way that the driver’s liability carrier could be called upon to make payment for this claim?  If the policy specifically provides inter-spousal coverage.  (3420 reads:  this statute should only apply where the injured spouse in order to recover must prove the culpable conduct of the insured spouse).  So if the garage proves the driver’s negligence rather than the spouse then there is no inter-spousal coverage problem b/c the garage proves up culpable conduct not the other spouse.  So if the garage proves up the culpable conduct then the inter-spousal exclusion created by 3420 of the insurance law doesn’t apply.  You don’t need specific inter-spousal coverage then b/c it isn’t the spouse who is proving up the culpable conduct of the driver.  

(  So their liability coverage would not cover, so she doesn’t get no-fault b/c she is a spouse.  

(  Exceptions:


(  If statute provides otherwise.  

(  If the garage proves the fault of the driver then wife will be covered.  Rather than the pedestrian wife proves up the husband’s negligence.  Then the inter-spousal exclusion, under 3420 (g), doesn’t apply.  So the inter-spousal exclusion makes sure that an injured spouse cannot recover when she must prove culpable conduct of the insured spouse.  

Done w/ No-Fault.

COMMERCIAL GENERAL LIABILITY POLICY

Page 387 of CPLU.  

CGL (commercial general liability policy).  

(  The Homeowner’s policy we covered earlier for the individual, for the non-corp, non-business entity serves as a general liability policy for non-business stuff.  The general negligence committed by individuals.  It excludes certain kinds of claims b/c if you want coverage for other things you will get a separate policy.  

(  The CGL is part of a package that a commercial entity would purchase.   

The co would buy first party coverage to protect itself from those types of losses, like fires, tornados, hurricanes, etc.  The co would buy property ins, fire, theft, hurricane, policies for business interruption coverage, this is where co is put out of business for some time (like world trade center), etc.  you still may have to pay salaries, etc and so the ins would cover that.  

(  The employer might buy life insurance for its key employees 

(  When one purchases a commercial insurance package it generally covers property, contents, sometimes business interruption although usually sold separately, and liability.  We have gone through property insurance and the rules about property insurance apply to this policy just the same.  

(  Under the liability policy we have two kinds of policies that are sold: 

1.  Occurrence policy:  Policy looks to when the accident or occurrence took place in order to determine which carrier has the obligation to defend and indemnify.  So the ins kicks in when occurrence occurs.  The CGL policy in this book is an Occurrence Policy.  

2.  Claims made policy:  a policy that comes into play the first time the claim is made against the insured.  It doesn’t matter when the injury or accident or occurrence took place, although there might be a look-back period of a certain number of years only.  Most professionals have a claims made policies so that if you committed malpractice two years ago but there’s not claim made against you this year then the insurance policy employed this year is required to cover if you have a claims made policy.  So it looks to when claim is made, then insurance kicks in as of that time.


(  The only difference is to determine which carrier will cover.  

This coverage includes:  Damage to premises rented to you, medical expenses, and personal & advertising injury (intellectual property claims and defamation).  

General Aggregate Limit:  the most insurance co will pay in a year, no matter how many occurrences the co has.  So if a limit of 2Mil then you can only recover the 2Mil even if you have more of a loss for that year.   

How do you know you have the whole policy?  

(  Look at the declaration page (chart).  Under “Endorsements” there are form numbers and a schedule which all equals a table of contents.

(  Endorsements:  this is a list of policy forms that comprise the policy.  (This is the table of contents).  Endorsements change the policy.  You need this.  The numbers are form numbers.  It gives you a date of when it was created too.  

If you don’t have that list of forms you don’t have the whole policy.  It lets you know whether or not you have the right form or not.

First Section gives definitions:   

Definitions: 

(  “You and Your”:  refers to the Named Insured shown in the declarations.  (the “you and your” is the only named insured).  Others are not named insureds.  

(  “Insured”:  this may be rights and obligations given to other parties.  Other than named insureds.  These other people may have duties and obligations different from the insured depending on what the policy says.  

(  The rest of the definitions are in section 5.  

SECTION I—COVERAGES 

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY:  

1.  Insurance Agreement:  (Grant of Coverage)  (What’s in?)  

(a).  Occurrences that occur during policy period and territory.  (don’t need to know about notice).  

(  They will pay those sums that the insured is legally obligated to pay damages because of “bodily injury” or “property damage” to which the insurance applies.

(  There is a right and duty to defend insured in any “suit” seeking those damages, however, there is no duty to defend an insured where insurance does not apply.  

(  Ins co may, at their discretion, investigate any occurrence and settle any claim or suit.  

( Basically they cover “occurrences” that cause “bodily injury” or “property damage” w/in the policy period, we will defend you, investigate, etc.  but the amount we will pay for damages is limited as described in the limits of the insurance.  


(b).  Insurance applies to “bodily injury” and “property damage” only if:  

1.  “Bodily injury” or “property damage” is caused by an “occurrence” that takes place in the “covered territory.”

2.  It must occur during the policy period.  


(  Apply Messersmith and all case law about intention and result.  

2.  Exclusions:  (What’s out?)  

a.  Expected or Intended Injury:  If you expect or intend bodily injury or property damage to occur there is no coverage.  (this is a redundant exclusion b/c if it is expected or intended then its not an occurrence so then its not covered anyway).  But they put the exclusion in there.  

i.e.  When Unocal tank started leaking it was unexpected.  But after they had notice and let it happen it may not be intentional but it was expected b/c they let it continue to happen b/c the hole got bigger and the insured chose not to shut down tanks.  So under the definition of “occurrence” it was excluded.  (same as judge Cardozo in Messersmith case “flower pot” the intention and expectation).  

(  There is a self-defense exception to exclusion.  i.e. If you have a security guard who protects people in bank and uses his gun to shoot intruder intending to kill him.  


b.  Contractual Liability:  

Policy excludes breach of K claims or claims arising out of contractual liability relationships.  There are exceptions to this exclusion:  

(1).  Exclusion does not apply to damages that insured would have in absence of K agreement.  i.e.  a construction co hires a general contractor.   They have a K which states that he should act safely.  The general contractor injures someone.  So now we have a suit by pedestrian against general contractor and perhaps the owner.  The carrier cant say that the general contractor had an obligation for safety so we can’t cover.  b/c even in the absence of that K there would be liability for negligence on the part of the general contractor so the exception would apply. 

(2).  It used to be that unless you purchased contractual liability coverage, the policy would not cover indemnity claims.  (many subcontractors have indemnity obligations under their K.  In the old days you had to buy this coverage separately).  Now its automatically provided to contractors.  They have coverage for indemnity.  

i.e. P cant sue subcontractor b/c its his employer so he sues the owner.  Then the owner sues the general contractor, and the general contractor sues the subcontractor.  Well in the agreement between the owner and the general contractor, the general contractor had an obligation to indemnify the owner, to reimburse him for suits that arise out of K.  Its an insured K so the CGL will cover this claim of indemnity.  Similarly if the subcontractor has an obligation to insure the general contractor, this will be an insured K.  

(  So this exclusion applies to exclude claims of breach of contract but the exceptions provides coverage for insured K which is generally a K of indemnity.  If you have an insure K which is a contract for indemnity, the CGL will cover it.  

(  First look at the common law relationships and who owes what to whom and then look at the contractual obligations, the policy.

c.  Liquor Liability:  ins co doesn’t cover any claim where you are in the business of serving alcohol and you over-serve.  (for this exception to apply you must be in the business of serving alcohol). 

So if you are a bar and you over-serve someone and they get injured as a result, this policy wont cover you if you are sued so bars have to buy DRAM shop coverage:  if a bar or restaurant wants to buy that coverage then they must buy it.  

(  So if it’s a law firm and they serve alcohol for a party then this exclusion doesn’t apply so insurance co will cover.  

d.  Worker’s Comp and Similar Laws:  does not apply to workers comp, disability benefits or unemployment compensation low or any other similar law.

e.  Employer’s Liability: 

(  So if you are the subcontractor and this is your policy and your employee is injured and he makes a claim against you, this policy wont cover b/c of worker’s comp.  They don’t cover claims by employees against you.  But an employee can sue an employer for discrimination.  This wont be covered by this policy either.  So if you are an employer and you are concerned about these claims you should get a policy for it.  (EPI policy is employment practice liability insurance for discrimination, harassment, age, gender, racial discrimination).  

_________________________________________________________________ 
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e.  Employer’s Liability:  

This policy is not designed to cover employee injuries b/c of worker’s comp law.  

Exclude bodily injury to:


1.  An employee of the insured arising out of and in the course of:



a.  Employment by the insured; or 



b.  Performing duties related to the conduct of the insured’s business; or 

2.  The spouse, child, parent, brother or sister of that employee as a consequence of paragraph one.

(so an employee cant sue the employer but he can sue the manufacturer of a machine used at work.  Then the manufacturer can bring in the action for contribution.  So indirectly the employer was still liable.  Well what policy would cover this?  It used to be the worker’s comp ins.  But the manufacturer would then sue the employer under a contractual liability claim.  But the CGL would contribute for this).

This exclusion also applies:

1.  Whether the insured (employer) may be liable as an employer or in any other capacity; and 

2.  To any obligation to share damages w/ or repay someone else who must pay damages b/c of the injury.  

This exclusion does not apply to liability assumed by the insured under an insured K.  

Basically the CGL carrier is out for common law claims but it is in for the contractual liability claims.  So it knocks the CGL out from any claim against the employer in its capacity as an employer except if there’s a K for indemnity.  A K for indemnity is an insured K and so its covered.  

(  Now an employer can only be sued in a 3rd party claim if an employee has suffered a grave injury.  (this is high standard to prove, i.e. show that you lost a few fingers).   If you don’t have a grave injury the employer cannot be brought in for contribution.  But can be brought in for a contractual liability claim.  

(  CGL policies don’t cover claims by employees, don’t cover claim against employers in whatever capacity they are sued.  (i.e. you cant even sue your employer, not as an employer but as a property owner b/c you fell on his property).  

(  So CGL policy doesn’t cover employee claims whether they are made by an employee, whether they are made in an employer’s capacity as an employer or any other capacity.  It doesn’t cover 3rd party claims for contribution but it does cover a third party claim for contractual indemnity b/c that is an insured K.

f.  Pollution:  (used to be illegal to sell this kind of insurance b/c we wanted co’s to pay as a penalty but they would file for bankruptcy and then the state would have to pay).

The pollution they decided to cover was sudden and accidental pollution not long term pollution.  (this is old language).   

But what did sudden mean?  (if ambiguous you construe it against the insurer under the rules of contraferentum). 


(  (two meanings:  Speed and Unexpected).  If it’s unexpected then it is sudden.  

(  b/c insurance co were made to cover everything basically they came up w/ a new exclusion.

(  Now the insurance co’s changed their exclusions and came up w/ an “absolute exclusion.”  There are no exceptions anymore except for “hostile fires.”  So no exceptions for sudden or accidental at all.  They don’t cover it period, its absolute.


(  But there are a couple of common law exceptions such as:

1.  Asbestos claims.  Well is this pollution? Does it really disperse chemicals in the environment? Not really, its ambiguous.  The cts said that the insurers didn’t intend to include asbestos as excluded.  So asbestos is covered by insured.  So CGL “absolutely excludes” only traditional pollution claims.  

2.  Led paint exclusions.

3.  Sick building exclusions.  

g.  Aircraft, Auto Or Watercraft:

Doesn’t cover trains, plains, or automobiles.  Get an auto policy if you need to.  But if the boat is docked on property you own or rent and you have an injury on it then you do cover.  A watercraft you don’t own and is less than 26 feet long and not being used to carry persons or property for a charge.  If you have a party and you valet cars for a party this is covered.  

h.  Mobile Equipment:

they don’t cover bodily injury or property damage of mobile equipment that is transported by an auto owned or operated by or rented or loaned by the insured.  Or using or rearranging to use such equipment for racing, demolition, etc.

i.  War:

They don’t cover bodily injury or property damage resulting out of war, revolution, rebellion or war like act from the military.  

Was 9/11 war?  No.  They tried to exclude terrorist acts on 9/11.  They decided not to exclude terrorism for 9/11 and so now there is a terrorism exclusion.

(  After all that they realized that these wouldn’t be excluded anyway b/c this would have not been war b/c the govt was not involved.  But now we have a terrorism exclusion.  

j.  Damage to property:  

Don’t cover damage to property you own, rent, or occupy, sell, give away, abandon or in your care and custody or control of the insured.  (So we don’t cover your stuff).  You can insure this w/ first party property coverage not liability coverage.  

k, l, m, and n go together.  (why be so careful when your insurance co pays for the damage?)

(  You know you have a policy of liability insurance that covers you from claim s by 3rd parties for negligence for the acts that you committed.  So why should you care about being careful? Why not produce bad widgets?  Your insurance co will cover you anyway.  The ins industry says that we understand when you may cause damage to other people and we cover those other people’s damage but not your damage.  (k, l, m, and n exclude coverage for the insured’s stuff).  So if you sell a defective widget the insurance co wont cover that widget b/c its still considered to be your stuff.  They will only cover the damage to their product. (i.e. if your widget caused their stuff damages then the ins co will cover that stuff but not your widget b/c you made it an sold it to them).  

k.  Damage to Your Product:  

(  we don’t cover your product.  So if you sell your widget and it is defective and it damages other things we don’t cover the widget. 

l.  Damage to Your Work:

Ins co wont cover damage to your work.  This exclusion doesn’t apply to a subcontractor b/c that is not your work it’s the subcontractor’s work.  So the ins co will cover for the subcontractor’s work.

i.e. if you build a building and its bad we wont cover the price of the building but if the building collapses and someone gets injured we will cover that).  We wont cover your stuff but other people’s stuff, the building is your stuff.

m.  Damage to Impaired Property or Property Not Physically Injured:  

If your work doesn’t really damage other people’s stuff but there’s a delay, you haven’t completed the job on time, economic loss, property isn’t quite same value we wont cover that either.  

n.  Recall of Products, Work or Impaired Property:  (Sister-ship Exclusion).  This started w/ ships that were build and had a problem with a widget, so they realized that they had to call every ship which had the same kind of widget.  So sister ship.  

They don’t cover recalls for products by the insured or others.  (i.e. Goya macaroni and Lipton soup.  Lipton made recall but b/c the Goya macaroni was defective. So Goya’s ins co had to cover b/c Goya didn’t make the recall, it was Lipton).  So now the ins co’s added this exclusion so now they don’t cover recalls by anyone.

o.  Personal and Advertising Injury:

Bodily injury arising out of personal and advertising injury.

p.  Electronic Data: 

There was a question as to whether electronic data was really property.  There really isn’t damage to your property b/c its only bytes and rams, etc.  Now we have an exception for loss of use or inability to access electronic property.  This is any information stored on electronic equipment like CD’s, drives, etc.  

The policy also covers:  

COVERAGE B PERSONAL AND ADVERTISING INJURY LIABILITY: 

1.  Insuring Agreement:

Injuries for defaming your product in commercials.  

Personal and advertising injury means injury including consequential “bodily injury” arising out of one or more of the following offenses:


a.  False arrest, detention or imprisonment. 


b.  Malicious prosecution.  

c.  Wrongful eviction, wrongful entry, invasion of the right of private occupancy of a room, dwelling or premises that a person occupies committed on behalf of the owner or landlord or lessor.

d.  Oral or written publication, that slanders or libels a person or organization.

e.  Oral or written publication, that violates a person’s right of privacy.

f.  Use of another’s advertising idea.

g.  Infringing upon another’s copyright, trade dress, or slogan in your ad.

(  So if you have one of these things then you have coverage for it but as we saw earlier in exclusion “o” there’s no coverage for bodily injury resulting from ad injury.
2.  Exclusions:  


a.  Knowing violation of rights of another.


b.  Material published w/ knowledge of falsity.


c.  Material published prior to policy period.


d.  Criminal acts.


e.  Contractual liability.


f.  Breach of contract.


h.  Chatrooms.

(like defaming other people’s products in your commercials).  So It covers personal and advertising injury but not bodily injury arising out of the defamation kind of things).  

SECTION II:  WHO IS AN INSURED?  Who is covered by the policy?

1.  An individual, you and your spouse are insureds but only for a business of which you are a sole owner.  

2.  Partnership or joint venture you are insured and your members are insured.

3.  LLC you are an insured and your members are insured.  

4.  If you are a corporation you, the named insured, executive officers and directors in their capacity as such are insureds.

5.  Trust is insured and its trustees w/ regard to their duties as trustees.  

SECTION IV:  CONDITIONS.  

Obligation to give notice of the incident, of the claim.  

1.  Bankruptcy:  same as stated under 3420.  Bankruptcy or insolvency of the insured will not relieve us of our obligations under this coverage.  

2.  Duties of the Insured:  same as every other policy.  (Remember these are modified by 3420). 

3.  Legal Actions Against Us:  ?

4.  Other Insurance:  


a.  Primary Insurance:  


b.  Excess Insurance:  this part is not primary.  

c.  Method of Sharing:  (pro-ration of policies together).  If any of the other insurance does not permit contribution by equal shares, we will contribute by limits.  Under this method, each insurer’s share is based on the ratio of its applicable limit of insurance to the total applicable limits of insurance of all insurers.  

SECTION V:  DEFINITIONS:  (pg. 401)

1.  Advertisement: 

2.  Auto.

3.  Bodily injury:  means bodily injury, sickness, or disease.  

4.  Coverage territory:  US, Puerto Rico, Canada, international waters or airspace but only if traveling from places included.  And other parts of the world is injury or damages arise out of a product you sold in the territory that is covered, internet advertising injury.  

5.  Employee 

6.  Executive Officer 

7.  Hostile fire:  

8.  Impaired property:

9.  Insured K:  

13.  Occurrence:  Messersmith.  An accident including a continuous or repeated exposure to substantially the same general harmful conditions.  

(  Accident is not defined except by common law.  We look to results and intentional expectations of the insured.

18.  Suit:  regular suit or arbitration or agency suits.  So its any civil proceeding or dispute resolution.  So policy will cover arbitration just like it would cover a lawsuit.  

Cap on losses from certified acts of terrorism:  pg. 408

If the secretary of the treasury certifies an act as an act of terrorism then this exclusion applies.  

(  CGL Policy:  Designed to cover co’s in their business capacities, to cover them from other claims by other people for injuries, property damage and personal and advertising injury.  Its not designed to cover their own stuff but only other people’s stuff.  It covers accidents and occurrences.  It requires that the insured give notice and cooperate if they do this they get coverage.  

For exam assume that policy is identical to the one in the book.

Base everything on the policy mainly but discuss common law things.  This is a contracts course.  

__________________________________________________________ 
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CGL

1.  OCCURRENCE:  

Board of Education of East Syracuse  v. Continental Ins Co.  pg. 345

(  School teacher sues for sexual harassment and retaliatory discharge.  The school board commenced a DECLARATORY JUDGMENT action against its insurer (Continental) claiming that continental had a duty to defend them.  

(  The ct looks at other allegations w/in the complaint which arguably trigger coverage.  When the claims involve sexual abuse or harassment the ct will treat them differently.  

(  Continental holds that the allegations against the school district do not constitute an “Occurrence” as defined under the CGL policy.  Under CGL, an occurrence is defined as an accident, including continuous or repeated exposure to the same harmful conditions.” 

(  Sexual harassment, like child abuse and sexual abuse, is intentional in nature.  

(  Also there is an exclusion which states that bodily injury is not covered if the act arises out of and in the course of employment.   

(  Here the ct holds that there is no legal basis for which continental can be held liable, there is no obligation so to provide a defense.  It can be determined from the factual allegations that no basis for recovery w/in the coverage of the policy is stated in the complaint.   

Directors and officers liability policy.  This policy will cover this duty.  

3.  ADDITIONAL INSUREDS & PRIORITY OF COVERAGE:

Pecker Iron Works  pg. 366

(  You are going to indemnify us and we are going to require you to buy additional insurance and name us in the policy.  

(  Who’s coverage was primary?  Must state in the K which insurance was going to be primary.  So the subcontractors would have their own insurance but theirs would be secondary.  But what happens when the policies don’t specify which one is primary?

(  They named Pecker as an additional insured.  Here Pecker wants travelors policy to cover b/c of the injury under 240 of the labor law (scaffolds).  Was the K strong enough for Pecker to be covered by travelers.  The K was silent.  Travelers stated that where the K is silent they don’t cover.  

((  The ct determined that travelers was going to be liable.  This is a commercial transaction and so there’s a reasonable expectation that travelers would be primary.  

(  first travelers agreed to make Pecker an additional insured.  (as an additional insured, even though u don’t pay the premium you get the same coverage as the main insured).  So it owed pecker the same duty that it owed upfront b/c they both had the same status they were both equally insured under the K.  

(  So an additional insured is entitled to primary coverage under a commercial general liability policy.  

(  This is the obligation by insurance co to anyone who is insured under the K.  here the claim arose out of a covered event.  

(  before this case the cts looked at the other things in the K to determine coverage. 

Harleysville case:  pg. 373

(  Harleysville insurance co defends and indemnifies Saverio for his acts.  

(  Roberson is insured by Harleysville and they have a primary and excess policy.  

(  Saverino is insured by travelers which is primary.

(  Under Pecker its going to be Harleysville primary first, then traveler’s primary, then Harleysville excess.  (this is what Harleysville wanted).

(  so you have to exhaust the primary policy first.  But here they exhausted the two primary policies and then excess.  So the two policies from Harleysville and Travelers were co-insurers for purposes of the primary policy.  But the ct holds that Pecker doesn’t apply so this is not the case here.   

(  Saverio works as a subcontractor for Roberson.  Roberson is insured on his own by travelers ins co.  But Roberson added Saverio as an ADDITIONAL INSURED on plaintiff’s PRIMARY POLICY.  This automatically makes Saverio’s ins co (travelers) the EXCESS policy.  The ct holds that excess clauses are not deemed to cancel each other out and thus do not result in coinsurance (so both ins co are not both primary).  So now Traveler’s coverage is in excess of plaintiff’s coverage (Harleysville).  So Harleysville’s coverage must be exhausted before travelers is required to contribute under its excess policy.   

(  Here Harleysville exhausted its primary policy of 1Mil in the settlement w/ Roberson’s employee.  So now Travelers is required to reimburse Harleysville for the amount paid to Roberson’s employee, on behalf of Saverio, in excess of that amount.  Also since Savario was granted summary judgment against Roberson in its cause of action for contractual indemnification, now Travelers has a right of subrogation against Roberson in that third party action.  So it would be entitled to reimbursement from Roberson for the amount that Travelers is obligated to pay P as excess coverage for Saverio’s liability to Roberson’s employee.  

BP Air Conditioning  pg. 376

(  Henegan was the general contractor who hired BP as a subcontractor.  BP then hired Alpha and Karo as subs.  Karo’s employees fell under the 240 labor law.  So he sued Henegan.  Henegan in turn sued both BP and Alpha.  When BP contracted w/ Alpha there was a purchase order which required Alpha to obtain a GCL insurance policy naming BP as an additional insured.  Beacon issued this policy.  Beacon declined to defend BP but defended Alpha, its insured.  So BP sued Beacon.  

(  The ct held that the standard for determining whether an additional insured is entitled to a defense is the same standard that is used to determine if a named insured is entitled to a defense. 

(  BP’s reasonable expectation when it forwarded the purchase order to Alfa that required Alfa to to name BP as an additional insured, was that it wanted protection from lawsuits arising out of Alfa’s work litigation insurance.  Denying BP a defense would rewrite the policy w/out regard to BP’s reasonable expectations as expressed in the purchase order.  

(  So Beacon is required to provide BP a defense.  And this is not to be dependent on whether or not Alfa is liable.  The duty to defend is broad so it doesn’t matter what the complaint really alleges as long as the allegations in the complaint allege a reasonable possibility of coverage owed by ins co.  

(  They were both part covered by same insurance co.  the ct held that an additional insured is to be treated the same as a named insured.  

(  Why could it agree to defend one and not the other?  


(  the insurance agreement w/ … is different.  

(  Duty to defend is broader than the duty to indemnify.  So for the duty to defend you look to the obligations in the complaint.  Once you are an insured you have that right.  It’s a K they entered into, they decided they are going to insure this.  

(  Also the ct held that a priority of coverage could not be determined b/c none of the other insurance carriers are parties to the declaratory judgment action and no other relevant policies have been submitted so the priority of coverage cannot be determined.  

4.  SUBROGATION AGAINST ONE’S OWN INSURED:

North Star Reinsurance Co. v. Continental Ins Co.  pg. 381

(  240 of labor law, so you get to sue the owner and the contractor for falling from heights.  Scaffold law.  

(  These cases required to buy owner’s and contractor’s policy so the K would insure the owner.  These policies were not expensive.  The contractors would have contractual liability and CGL policies.  It would insure all of their operations.  

(  So in these cases injured people sue the city.  The city wants to sue the contractors.  The insurance co is controlling the litigation.  The contractors say you cant sue me b/c I pre-indemnified under K, I bought the insurance to take care of it.  

(  The ct discusses whether pre-indemnification is a viable claim.  But first they must talk about common law principles.   They must look at contribution.  They can get contribution from others.  Subrogation:  insurance co pays for your injuries but they can sue the responsible party.  

(  The ct dismisses concept of pre-indemnification:  b/c the K contained both contractual indemnity clauses and clauses that required the purchase of the insurance policy.  To say that the requirement of the purchase equals indemnification would be to exclude one of those clauses.  So the purchase of insurance cant satisfy an indemnity obligation.  You cant indemnify someone in advance b/c an insurance co has an equitable subrogation right.  When an insurance co pays more than it should then they have an equitable subrogation right.  You cant take away that right from an insurance co by pre-indemnifying.  

(  so you bought insurance, the purpose of the insurance doesn’t exempt any of the indemnification provisions.  

(  now the question is can the city bring that claim if they are both insured by the same co?  


(  Depends.  Is it the same policy?  

(  General rule:  an insurer has no right of subrogation against his insured.  b/c that is what the insured pays the premium for. 

(  b/c of conflict of interest (it might lead to a non-rigorous defense), and duty to your insured.  

(  They had an OCP policy and a CGL policy.  These were issued by the same co to cover the same risk.  

(  the ct says that these are the same policies to cover the same risk this is why the ct held that they couldn’t subrogate in this case. 

(  where an ins co provides a defense to one insured but not the other then they are picking who to insure.  That’s a problem.  

