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	INTRODUCTION


Class Notes
1. Goals of Universal Insurance:

A. Protect the fortuity of the loss

B. Risk shifting – spread the risk of the loss to others

(1) Katrina, WTC, broken head light in car accident

2. 1st Party Insurance
A. Insurance b/t the policy holder (the insured) & the Ins. Co.  (the insurer)

(1) Where a claim is made directly to an Ins. Co.  for & paid the insurance

(2) Examples: Comprehensive auto, fire, life, health, no fault, collision
B. Deductible – insured has made a decision to spread the risk to themselves

3. 3rd Party Insurance (Liability ins)
A. Insurance purchased to protect you from claims by other people 

B. 3rd party makes a (tort) claim against you – insurance protects you

4. Insurance provide 3 things:
A. Investigation (they pay for it)

B. A defense (has a duty to defend you)
C. Indemnity (pay the judgment against you if there is one – how much you bought)

5. THE ANSWER TO ALL INSURANCE QUESTIONS:  C = ( WI ) – ( WO ) + CPC
A. C = Coverage – What is your coverage (in the K)?
B. WI = What’s IN – What ’s in the policy (the terms)?  What is in the grant of coverage to you under the policy?)
C. WO = What’s OUT – Exclusions (i.e. Fire insurance does not cover pets)

D. CPC = Compliance w/ Policy Conditions – IE: Prompt notice of a lawsuit, cooperation w/ Ins. Co.  in a lawsuit (so they can defend you)

	UNIT 1: INSURANCE CONCEPTS & THE “BUSINESS OF INSURANCE”


1. York & Whalen, Insurance Law

A. Purpose of Insurance Regulation
(1) Dictated by social, political & economic values w/in & w/out the insurance industry.
(2) Insurance provides security for policy holders
(3) Regulation is directed to ensuring continued security
a. i.e. Katrina – regulation ensures that the Ins. Co.  is financially stable to handle instances like this
b. H/e, insurance companies may not have the case to pay out these claims, but they buy insurance to cover unexpected enormous events (sell off some of the risk)
c. State regulated system – McCarran Act
(4) To satisfy the general goals of society at large. 

(5) Consumer protection, adherence to notice, hearing & contract rights.
(6) System to spread the loss of fortuity

(7) When the risk of loss was spread, it was spread in a way that the business that took compensation to pay for that risk or loss would be financially stable.

2. New York Insurance Law §1101.  Definitions; doing an insurance business
SP 3
A. Insurance K – any agreement or other tx whereby one party, the “insurer”, is obligated to confer benefit of pecuniary value upon another party, the “insured” or “beneficiary”, dependent upon the happening of a fortuitous event in which the insured or beneficiary has, or is expected to have at the time of such happening, a material interest which will be adversely affected by the happening of such event.

(1) Have to have an interest in the risk of a fortuitous event

B. Fortuitous event – any occurrence or failure to occur, or is assumed by the parties to be, to a substantial extent beyond the control of either party

C. K of warranty, guaranty or suretyship – an insurance K only if made by a warrantor, guarantor or surety who or which, as such, is doing an insurance business.

D. Doing business in the state

3. NY §1102.  Insurer’s license required; issuance 
SP 19
A. If have licensed governed by regulatory scheme
B. NOTES ON DECISIONS

4. NY §1113.  Kinds of insurance authorized
SP 31
A. Life , annuities, fire, accident & health, automobile, etc…

5. You need a fortuitous event in order to have a valid claim.
Danzeisen Realty v. Continental (NY 1d 1994) – Bldg. Roof Slide - Fortuity
SP 59
F/PP:  A roof of a bldg. owned by Π began to slide off, the Π sought reimbursement under an “all risk” insurance policy (a policy which covers all fortuitous losses) it had w/ ∆.  ∆ appealed judgment from Sup.Ct. Π rec’d a jury verdict ($96,000+) to recover damages for breach of an insurance K.  Judgment affirmed.
Arg:  (1) ∆ disclaimed coverage, contending loss was not fortuitous b/c it was caused by Π’s failure to adequately repair the roof following a fire in 1980.  (2) ∆ claimed Π was negligent in failing to make proper repairs.
Rat:  (1) Fortuitous event is “any occurrence or failure to occur which is, or is assumed by the parties to be, to a substantial extent beyond the control of either party.”  No evidence that the roof sliding was w/in the control of either party.  Π hired a company to work on roof after fire & Π had no experience in this area & thus relied on the company to do what was necessary to fix the roof.  (2) Negligence of an insured is not a defense to coverage under an “all risk” policy.  
Held: No rational process which the jury could find in favor of ∆ → judgment as a matter of law in favor of Π as to liability warranted.
6. Indications that an agreement constitutes insurance are: a distribution of loss among a large group; an insurable interest; a legally binding promise; a premium paid; & a profit motive. 

State v. Blue Crest Plans (NY 1d 1979) – Legal Services Benefit Plan = Business of Insurance
SP 60
F/PP:  S.Ct. judgment which denied Π’s request for a permanent injunction & dismissed the complaint.  ∆s legal services will arise only upon occurrences that are to a substantial extend beyond the control of either the subscriber or the sponsor (fortuitous).  ∆’s brochure acknowledges this reality in stating “Unforeseen legal crises arise.”
Issue:  Whether this company was selling a promise to provide legal services was in the business of selling insurance?

Rat:  ∆s agreement w/ each subscriber (not the agreement w/ the union in which those subscribers are members) presents indicia of an insurance K w/in the ambit of §41 of the Insurance law.  Other indications that an agreement is insurance are: (1) a distribution of loss among a large group; (2) an insurable interest; (3) a legally binding promise; (4) a premium paid; (5) & a profit motive on the part of the ∆..  The only written agreement does not provide for distribution of excess pymts.  The alleged oral agreement b/t the ∆ & the union relevant to this point calls for an equal distribution of excess pymts not based on individual usage.  This still constitutes the business of insurance.
Held:  Judgment is reversed, on the law, w/ costs & disbursements, & Π is granted a permanent injunction enjoining the ∆ from engaging in the business of insurance w/o a license from the NY Dept. of Insurance.  

7. Business of Insurance – McCarran ACT
A. What constitutes the business of insurance.
McCarran-Ferguson Act – 1944 

· Supreme Court decides that insurance is commerce & therefore can be regulated by the federal government, in response Congress almost immediately enacted the McCarran Ferguson Act to make it clear that Congress’ intent is that regulation is left to the state
· Ins. Co.  is Federally Regulated if: 
· The insurance activity doesn’t involve the business of insurance companies 
· The federal regulation specifically relates tht the business of insurance 
· There’s an area that the state has not regulated (like preemption
· Ins. Co.  is State Regulated if: 
· The matter to be regulated involved the “business of insurance”
· State has legislated & regulated the activity 
· Federal statute does not specifically regulate the business of insurance
B. Federal government can regulate actions that do not constitute the “business of insurance”.
SEC v. National Securities, Inc. (1969) – Company Merger – McCarran Act – Business of Ins.
SP 62
F/PP:  Companies merged & possibly some shareholders were fraudulently mislead as to what the merger would entail in regards to their stock.  SEC seeking an injunction unwinding merger of insurance companies.  District Court granted ∆s motion for judgment on the pleadings & Court of Appeals affirmed.
Rule:  McCarran-Ferguson Act § 2(b) provides that “no Act of Congress shall be construed to invalidate, impair, or supersede any law enacted by any State for the purpose of regulating the business of insurance *** unless such Act specifically relates to the business of insurance ***.”

∆s Args:  (1) This Act bars the present suit since the Arizona Director of Insurance found that the merger was not ‘inequitable to the stockholders of any domestic insurer’ & not otherwise ‘contrary to law,’ as required under the state insurance law.  (2) If SEC were applied, these laws would be ‘superseded.’  
Πs Args:  (1) SEC sees no conflict b/t state & federal law b/c the applicable Arizona statute did not give the State Insurance Director the power to determine whether the ∆s had made a full disclosure in connection w/ the solicitation of proxies.
Issues:  (1) Whether the relevant Arizona statute is a ‘law enacted *** for the purpose of regulating the business of insurance’ w/in the meaning of the McCarran-Ferguson Act.  (2) Whether state laws aimed at protecting the interests of those who own securities in insurance companies are the type of laws referred to in the McCarran Act.  (3) Whether the McCarran Act bars a federal remedy which affects a matter subject to state insurance regulation.

Rat:  (1) A state statute aimed at protecting the interest of those who own stock in insurance companies’ ≠ comes w/in the scope of the McCarran Act.  Such a statute is not a state attempt to regulate ‘the business of insurance.’  (2) The statute did not purport to make the States supreme in regulating all the activities of insurance companies.  Insurance companies may do many things which are subject to paramount federal regulation & only when they are engaged in the ‘business of insurance’ does the statute apply.  Focus of the Act was on the relationship b/t the Ins. Co.  & the policyholder.  Statutes aimed at protecting or regulating this relationship, directly or indirectly are laws regulating the ‘business of insurance.’  In this case, Arizona is concerning itself w/ the relationship b/t a stockholder & the company in which he owns stock & is → not insurance regulation, but securities regulation.  Such regulation is not w/in the scope of McCarran Act.  Never held that state regulation of insurance securities preempts federal security regulation. (3) No. 
Held:  Reverse judgment of the Court of Appeals & rem& the case.
C. Class Notes
(1) Regulation by states
a. Ins. Co.  has to get licensed in each state
b. Form must be approved by the insurance department
D. York & Whalen, “Insurance Law”

(1) Young “Insurance,” Cases & Materials (McCarran Act)

a. Regulation are the departments of insurance in the several states

b. McCarran Act – hands off attitude from federal gov’t

c. Administrative functions of states

(i) Licensing insurance agents, brokers, companies

(ii) Applying the complex prescriptions for assuring the solvency of carriers

(iii) Administering controls over policy forms & premium rates

(2) Young & Holmes, “Insurance Cases & Materials,” Arizona v. Norris

a. Gender based policies violate Title VII.

Arizona v. Norris (1983)
SP 89
Facts:  Insurance companies calculated that men & women are different & that women lived longer.  If they lived longer, they would receive more pymts, if they rec’d more pymts then you have to give women slightly lower pymts (or women have higher contribution) over a period of time b/c over time they would receive equal pymts in the end.  The State of Arizona has offered its employees the opportunity to enroll in a deferred compensation plan, offered several companies to enroll in; & can’t invest in the deferred compensation any other way.  All companies selected use sex-based mortality tables to calculate monthly retirement benefits.  Suit represents class of all female employees who are enrolled in the plan or will enroll in the plan in the future.    
PP:  Trial court directed petitioners to cease using sex-based actuarial tables & to pay retired female employees benefits equal to those paid to similarly situated men.  Ct. of Appeals affirmed.

Issue:  (1) Does Title VII prohibit an employer from offering one of several companies selected by the employer, all of which pay women lower monthly retirement benefits than a man who has made the same contributions? (2) Whether it is discrimination “because of sex” to pay a retired woman lower monthly benefits than a man who deferred the same amount of compensation?
H/R:  (1) Yes.  The court held that this practice does constitute discrimination on the basis of sex & violates T7.  T7 does not permit an employer to classify employees on the basis of sex in predicting their longevity.  (2) Yes.  A plan like this is discriminatory for the simple reason that it treats women “in a manner which but for her sex would have been different.”  The classification of employees on the basis of sex is no more permissible at the pay-out stage of retirement plan than at the pay-in stage.
E. Practice of “peer review” IS outside the business of insurance. 

∆ Union Labor Life Ins. Co. v. Π Pireno (1982) – Chiropractors/Peer Review
SP 107
Facts/PP:  Alleged conspiracy to eliminate price competition among chiropractors, by means of a “peer review” committee that advised whether a chiropractor’s fees were necessary & reasonable.  Trail court granted summary judgment for ∆ finding the peer review committee was exempted from antitrust scrutiny by MFA.  Ct. of Apps. reversed & held the health insurer’s use of the professional association’s peer review committee to examine chiropractor’s statements & charges render an opinion on necessity for treatments & reasonableness of charges made for them did not constitute the “business of insurance” & were therefore not exempted from the antitrust laws by the MFA.
Issue:  (1) Is the practice of peer review the business of ins. w/in the meaning of the MFA & thus exempted from federal antitrust laws?
Π Arg:  Peer review practices of ∆s violated §1 of the Sherman Act because they used the committee as a vehicle for a conspiracy to fix the prices that chiropractors would be permitted to charge for their services.
H/R:  Factors of business of insurance: (a) spread the risk of the loss; (b) the practice has to have something to do w/ the insured & insurer; (c) is a practice that’s limited to insurance companies.  The peer review practice has nothing to do w/ risk spreading, the relationship b/t the insured / insurer nor is it limited to just insurer companies →  Peer review is not the business of insurance → subject to Sherman Act.  If it was a part of the business of ins. it would not be subject to the Sherman Act.  If the conduct / practice being challenged is a part of the business of ins. than not subject to Federal statutes.
F. Boycott IS NOT  “business of insurance” under MFA & subject to the Sherman Act

∆ Hartford Fire v. Π California (1993) – Conspired to violate Sherman Act
SP 120
Facts:  Most primary insurers rely on certain outside sport services for the type of insurance coverage they wish to sell.  ISO members cannot afford to continue to use a from if ISO withdraws their sport services.  Second, primary insurers themselves usually purchase insurance to cover a portion of the risk they assume from the consumer.  Many of the ∆s are reinsures or reinsurance brokers.  Complaints of 19 states & many private Πs allege that ∆s, members of the insurance industry, conspired in violation of §1 of the Sherman Act to restrict the terms of coverage of commercial general liability (CGL) insurance available in the US.  Insurers wanted 4 changes: (1) move from occurrence based policy (where insurer is obligated to pay for any occurrences during the policy period) to a claims based policy (where the insurer is obligated to pay only for those claims made during the policy period; (2) wanted these policies to have a retroactive date further restricting coverage of claims based on incidents that occurred after a certain date; (3) eliminate coverage of sudden or accidental pollution; & (4) wanted legal defense costs to be counted against the states limits (providing a “legal defense cost cap”).  ∆s refused to reinsure on ISO CGL claims until these changes were made & encouraged London insurers & others to do the same.
PP:  Trial court dismissed & Court of Appeals reversed.
Issue:  Whether the alleged activities of the domestic ∆s, acting together w/ the foreign ∆s who are not petitioners here, include “enforcement activities” that would raise the claimed attempts to fix terms to the level of MFA §3(b) boycotts.
H/R:  ∆s put pressure on ISO & its members by refusing to reinsure coverages written on the ISO CGL forms until the desired changes were made.  This pattern of activity bears a striking resemblance to the first act of boycott.  
Occurrence Policies v. Claims Based Policies

	Occurrence
	Claims

	a) Covers the accident day. 

(ie: you are hit by a car 10 years ago & don’t develop pain until today, & you sue the other guy, the Ins. Co.  that will cover the claim is the Ins. Co.  that covered the risk when the accident happened. 
	a) A policy that covers the claim only when the policy is in effect.  

	
	

	Problems may arise when: you have a claims made & switch to an occurrence policy.  You have an old occurrence.  This is not covered by the new policy because you didn’t have the occurrence coverage when the occurrence took place, but now the claims based policy has expired.  

· if you have an occurrence based & then switch to a claims based the same danger does not exist, may have double coverage in which case policies will most likely be pro-rated. 

· The tail – when you have a claims made policy & you retire, you can buy a tail.  The tail will cover you after the policy has ceased for several years. 


	UNIT 2 – INTERPRETING INSURANCE CONTRACTS: JUDICIAL REGULATION


1. York & Whalen 
SP 150
A. Principles of Construction 

(1) Restatement, Contracts (2d) s. 206 – “In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the party who splies the words or from whom a writing otherwise proceeds.” 
(2) Why? – The party choosing the terms is likely to protect his own interests first, & more likely to know about the uncertainties in the words chosen.  
(3) Contra proferentem – [Latin "against the offeror"] The doctrine that, in interpreting documents, ambiguities are to be construed unfavorably to the drafter. -- Also spelled contra proferentes. -- Also termed ambiguity doctrine.
a. Insurance policies = Contracts. Often they are never used. 
(i) Insurance contracts differ from other standardized contracts in that the insurance consumer receives no present tangible benefit. Buying protection that may extend beyond you – (ex: auto policy will also cover people who borrow your car & to someone who doesn’t even know you, like the person your neighbor hits)
(ii) Doctrines that have been used to interpret insurance contracts (most answers are found in the policy) 
(a) General rule of contract construction – 
i. court assumes that both parties have right & capacity to negotiate equally w/ respect to the terms of the contract.  
ii. Court tries to ascertain the intent of the parties (rarely applied in world of insurance) 
a. If terms are clear, they are to be enforced. 
b. If not of equal bargaining power, then look to other interpretation approaches. 
(b) NY APPROACH: contra proferentem – ambiguities interpreted against the drafter. CT will not utilize unless there is something ambiguous in the policy. 
(c) adhesion – stricter approach than contra proferentem.  Suggest that even words that may be clear might be interpreted strictly against the drafter b/c the policy holder had no say in construction of the terms.  Imposes greater obligation on insurer.   
(d) reasonable expectation or super-adhesion – look to reasonable expectation of the insured to what is was buying.  What is expectation of the insured?  
(e) “wayfaring fool” - insurer must use language that is sufficiently plain & clear that a “wayfaring man, though a fool, might not be deceived. 
i. CT will look at policy terms as if it were the ordinary person purchasing the policy. If terms are clear, you enforce them.  
ii. Determine clarity by asking how ordinary person would underst& this kind of policy.
B. Class Notes
(1) Contract of adhesion – no negotiation, take it or leave it.
(2) NY follows what reasonable people expect
(3) Negligence (3 possibilities to take to their insurance)
a. Professional 
b. Auto
c. CGL – Commercial General Liability
2. Words in a K are to be given their plain, ordinary meaning.

Michaels v. City of Buffalo (NY 1995) –Ambulance failure case
SP 157
Facts/PP:  In 1986 an ambulance was called to assist the Π’s decedent.  The ambulance could not be started.  A second ambulance was called & the Π decedent was taken to the hospital that died 20 mins later.  Π brought suit against the City of Buffalo (dispatch) & Memorial (ambulance company) alleging negligent maintenance of the vehicle & the delay caused or contributed to the death.  The hospital, the ambulance company, held a “business auto policy” which provides that the insurer will “pay all sums the insured legally must pay as damages b/c of bodily injury or property damage to which this insurance applies, caused by an accident & resulting from the ownership, maintenance or use of a covered auto.  The insurance policy also provides that the insurance carrier has the right & duty to defend any suit asking for these damages.  Lumbermen’s Mutual disclaimed coverage & a duty to defend on the ground that the loss was not “caused by an accident” as the term used in the policy.  
Issue:  Whether mechanical failure & consequent delay is an accident w/in the meaning of the term as used in the policy?

Rule:  When determining the meaning of a term the court uses reasonable expectation & purpose of the ordinary business person.  Terms that are undefined should be given their ordinary meaning.  
H/R:  It is not.  The term “accident” as used in automobile insurance policies refers to an event involving some trauma, violence, or casualty, or application of external force in which the auto is involved.  The mechanical failure & resulting delay of the ambulance in this case did not amount to an accident under either the customary definition of accident or the policy’s expanded definition → there is no coverage required by the policy & no duty to defend.  Appellate Division affirmed.
3. Apply contra-preferendum where the terms are ambiguous & a reasonable person who paid a premium & passed the exam thinks they would be covered.

Gaunt v. John Hancock (2nd Cir. 1947) – Life Ins – Guy Shot & Left Beside RR
SP 161
Facts/PP:  Π’s son was traveling in bus & is shot, found w/ a bullet hole in his head.  Π’s son previously had began the process to get life insurance.  V passed physical exam & paid his first premium.  
Issue: (1) Whether the ∆ insured the son at all; & (2) whether he was intentionally shot, in which event a provision for ‘double indemnity’ did not apply.

Rule:  Average person would have expected that he would have gotten coverage where he had successfully completed exam, paid premium & would have been approved.
∆ Arg:  Insurance is valid when we approve it at our home office & issue it → he is not insured.

H/R:  He was insured.  The condition to be insured cannot be dependent on the leisure of the company.  It was to go to persons utterly unacquainted w/ the niceties of life insurance, who would read it colloquially.  It is the understanding of such persons that counts.  A man must indeed read what he signs, & he is charged, if he does not; but insurers who seek to impose upon words of common speech an esoteric significance intelligible only to their craft, must bear the burden of any resulting confusion.  The ordinary policyholder would have thought he was insured upon passing the medical examination, not at the time the Ins. Co.  got around to approving it.
4. Where the term “bodily injury” IS ambiguous, use contra preferendum, & construe in favor of insured.

Lavanant v. General Accident (NY 1992) – Brownstone Collapse – Bodily Injury – IIED
SP 167
Facts/PP:   TORT - Π’s owned & managed a 4 story brown stone located in Manhattan.  In 1984, during renovation of the premises, a portion collapsed in the apt. of Belliti & Rizika.  In a singled action, they sought damages from Πs for personal injury & property damage, alleging negligence, intentional infliction of emotional distress, assault & breach of habitability.  The complaint did not allege any physical injury or contact.  Claimed emotional distress.  INSURANCE – Πs had 2 policies.  (1) General Accident – comprehensive general liability policy providing coverage up to $500,000 – policy provided coverage for bodily injury & property damage.  “Bodily injury” defined as “bodily injury, sickness or disease” (2) Federal Insurance – umbrella company provided excess liability coverage of $10M over General Accident’s occurrence limit.
Issue:  Whether the term “bodily injury” includes emotional distress?
Rule:  Unambiguous provisions of a policy are given their plain & ordinary meaning.  But where there ambiguity as to the existence of coverage, doubt must be resolved in favor of the insured & against the insurer.
∆ Arg:  No bodily injury b/c no physical contact.
H/R:  Yes.  The categories “sickness” & “disease” in the insurer’s definition not only enlarge the term “bodily injury” but also, to the average reader, may include mental as well as physical sickness.  Bodily injury in General Accident is ambiguous & that, resolving the doubt in favor of insured against the insurer, GA is obligated to indemnify Πs.  Ins. Co.  had obligation to defend it & the insured incurred fees where Ins. Co.  did not defend in the first place.  So, insurer must reimburse the insured in defending the underlying lawsuit. But in this case the insured had to cover cost of litigating this issue.
5. Insurers DID NOT lose their right to the defense of non-coverage by their initial disclaimer of liability.
Schiff v. Flack (NY 1980) – Stolen Ins Policy Idea – VERY IMPORTANT
SP 172
Facts/PP:   TORT – Backman brought action against Π for “willful & malicious usurpation of a trade or commercial secret.”  Backman developed a novelty insurance policy, Π converted it lock, stock & barrel for the benefit of his corporation. INS. – Π purchased 2 professional liability insurance contracts from ∆s from Lloyd’s insurers one primary, one excess.  Read insurer will pay “all sums which the Assured shall become legally for any error, omission or negligent act committed, or alleged to have been committed by the assured while in the performance of services in the professional capacity assured as… life insurance agents or brokers.”  Exclusions – policy would not indemnify the assured if the policyholder conduct (1) which is brought about by or contributed to by the dishonest or fraudulent act; (2) which involves any inability or failure.
Issue: Whether a disclaimer of liability, based on specified exclusions in two professional “errors & omissions” indemnity insurance policies waived the insurers’ defense that the claim was outside the scope of the insuring clause of the policy?
H/R:  The court looked at the totality of the insurance agreement to determine coverage.  “Protection the insured has purchased is the sum total, or net balance, of the coming together of the coverage & the exclusions.  So, the court looked specifically at what was covered & what was excluded.  The policies, called professional indemnity insurance, obligated the insurer to pay for the insured’s liability arising out of any error, omission or negligent act committed while in the performances of services in its professional capacity as actuary, employee benefit plan consultant & life insurance agent or broker.  Ct. focused on “performance of services in its professional capacity” On it’s face, the case falls outside coverage.  

· Here, an “errors & omissions” policy is to insure a professional against liability from mistakes inherent in his profession. Therefore, the activity here is not covered because this was a very specific liability policy.  The underlying litigation falls outside the scope of the policies.  Insurers did not lose their right to the defense of non-coverage by their initial disclaimer of liability based on three policy exclusions.  

· By failing to tell insured coverage was “not in the box”, & relying instead on exclusions, insurer does not waive their right to deny coverage.  You can’t create coverage where none exists. 
· Waiver – if there was coverage & if carrier did not timely disclaim based on an exclusion then they will lose their right to disclaim coverage.  

· Estoppel – conduct which leads someone to adversely rely upon something you have done or not done.  Ie: when someone does something & they should realize that someone else will act on it.
6. Where notice provision IS clear, there will be NO coverage for insured who fails to notify insurer of the loss & only does so 5 Yrs afterwards.

Loblaw v. Employers (NY 1982)
SP 177
Facts/PP:   One of plaintiff’s employees sustained a work related injury which initially appeared minor but that eventually left the employee permanently partially disabled.  Plaintiff was a self insurer for workers’ compensation claims up to 25,000 & had an excess insurance policy w/ defendant for claims above that figure.  Policy required that insurer be given prompt notice of claims which “in the opinion of the plaintiff” might involve liability on the part of the insurer.
Issue:  Did the employee fail to give the carrier prompt notice where the employee did not give notice until 5 years after being informed that this claim might exceed the insurer’s liability threshold?
H/R:  The policy reads “The Self Insurer, upon the occurrence of any accident which in the opinion of the Self-Insurer may involve liability on the part of the Company shall give immediate written notice thereof, w/ the fullest information obtainable at the time to the company”.  Absent ambiguity the contract construction is an issue of law for the court to decide.  Where the language is plain & clear it should be enforced according to its terms.  The court should not strain to find an ambiguity.  When the $14,000 which had been expended by May 1969 had reached over $21,000 the notice it dispatched on June 20, 1972 was too late as a matter of law.
	UNIT 3 – INTRODUCTION TO LIABILITY INSURANCE


1. Basic Information 

A. Liability Insurance Covers Accidents 
(1) Covers occurrence 
a. “Occurrence” is an accident & can include continuous or repeated exposure to substantially the same harmful conditions, which result DURING THE POLICY PERIOD in bodily injury or property damage. 
b. Can not be expected or intended 
B. Liability Insurance is 3rd Party Insurance 
(1) First Party Policy is where the insured & the carrier have a direct    relationship, you pay the premiums & are provided a benefit directly
a. Ex: Theft, No-Fault, Life, Fire on your house 
(2) Third Party insurance is where a stranger to the policy is making a claim against your insured.  Your carrier covers your liability to 3rd parties.  Insurer pays 3rd party. 
(3) Under 3rd party if you are sued, the carrier will: 
a. Investigate 
b. Defend
c. Indemnify
2. Insurance Law §3420 (a) – Right of Injured Person
SP 181

A. Provision 1:  Bankruptcy of the Insured 
(1) Insurance will survive bankruptcy of the insured.  The insurer is no less responsible for claims against the insured.  This is mandatory coverage 
B. Provision 2: Direct Action Statute 
(1) The person injured sues the person who causes the harm, 
(2) The lawsuit proceeds until it concludes in judgment for Π
(3) Π, now a judgment creditor of the insured, serves notice of entry of that  judgment upon the insured’s attorney or upon insured & insurer 
(4) 30 days pass & neither the insurer or the insured pay 
(5) The Π may now sue the insurer directly for an amount not exceeding the policy limits
C. Provision 3: Notice Requirement 
(1) Allows the injured party & any other claimant to give notice to the insured’s carrier. 
D. Provision 4: Excuses for Late Notice
(1) Excuses late notice by both the insured & the claimant if it is demonstrated that: 
a. it was not reasonably possible to give such notice within the time prescribed in the policy or statute 
b. notice was given as soon as was reasonably possible. 
(2) Provision 4(b) – Who can bring the direct action 
a. Someone who has an assignment of the judgment 
b. A cross-claimant 
c. Personal representative of the insured 
(3) Provision 4(c) – Failure to co-operate 
a. the burden to prove failure to cooperate is on the Ins. Co.  
b. Insured’s failure to co-operate must be willful. 
(i) Cooperation includes: giving testimony, being truthful, provide witnesses
(ii) If an insured fails to cooperate Ins. Co.  can not pay because failure to cooperate constitutes a breach in the policy 
(4) Provision 4(d) -  How Insurer Denies Coverage 
a. Ins. Co.  must give written notice as soon as reasonably possible of why the Ins. Co.  is denying coverage, to the insured & to the injured person or any other claimant. 

(i) Insurer must deny promptly
(ii) Applies only to bodily injury & wrongful death, not property 
(iii) Applies to any accident occurring within this state (NY Policy + NY accident). 
(iv) If you don’t send denial notice to injured party this provision states that if your reason for the denial is because of a breach of a policy condition or exclusion, there is a doctrine of waiver that comes into play – the Ins. Co.  will lose its right to deny.  Must be for Breach of policy condition or exclusion. 
(a) Waiver – insurer waives its right to deny coverage
(b) Estoppel – Insured relies upon the insurer in such a way to create coverage 
(5) Provision E – Permissive User 
a. § 388 of the Vehicle & Traffic Law provides that the owner of a motor vehicle is liable for the negligent operation by a permissive user 
b. § 388 imposes that liability to assure a “deep pocket” for an innocent victim
(6) Provision F (1) – Mandatory uninsured motorist coverage 
a. mandates that NY insurance must have 10,000/20,000 for bodily injury & 50,000/100,000 for wrongful death. 
b. (2) – Uninsured & Underinsured Motorist Coverage 
c. Insures you if you get in an accident w/ someone who has no insurance.  Uninsured motorist – stolen car, non permissive user 
(7) Provision G – Husband/Wife 
a. If you sue your spouse for bodily injury or property damage there will be no insurance for that claim.  
b. You can sue anyone you want, however, there won’t be coverage for the spousal claim. 
c. Doesn’t prevent the suit (tort concept), just prevents insurance defense & indemnification (insurance concept). 
d. Exception: Exclusion only applies where the injured spouse is proving the culpable conduct of your spouse.  Won’t be proving the culpable conduct of spouse in every lawsuit.  Example: 2 car accident, both parties claim the green light.  Wife is injured.  She can sue her husb& & the other driver.  Other driver will have insurance.  Wife sues other driver & other driver can make argument that I am not responsible; OD brings a suit against husband.  Husb& will have coverage because its not the wife who is proving the culpable conduct of the husband.

(8) Provision J – Workers Compensation in Homeowner’s policies 
a. Every policy providing coverage for a homeowner shall provide for worker’s compensation to an employee in the course of employment for less than 40 hours/week.
3. An injury IS “willful” when the insured intended the result (the injury).

Messersmith v. American Fidelity, Co. (NY 2d 1921) – Child under 18 drove & accident
SP 193

Facts/PP:  Under the age of 18 was driving breaking the law & got into an accident.  Ins. Co.  refused to pay for accident.  Π, insured & owner of the car, sued.  Entrusts the vehicle.  Screws up

Issue: Whether indemnity in such circumstances is consistent w/ public policy? 

Rule:  Injuries are accidental for the purpose of indemnity, determined by the quality & purpose of the tx as a whole.
Flower pot example:  Putting the pot on the window sill is intentional but not the ensuing impact. 
∆ Arg:  Implied condition of the policy that the car should be operated only by persons legally competent to operate it.
Π Arg:  The K of insurance should not be invalidated by imposing upon it ‘implied conditions.’

H/R:  There is indemnity for negligence.  ∆ argues act was willful.  However, the Π did not desire or intend that there should be injury to travelers.  The act of entrusting the vehicle was willful, but the resulting injury was not.  Every act, is willful if viewed in isolation, so must look at the entire tx.  The legislature has said in so many words that insurance companies may indemnify against liability for loss & damage through the use & maintenance of automobiles.  Legislature recognizes & approves the business of insurance against consequences of negligence, whether personal or vicarious.  The result is what matters in these instances – if it is a willful act w/ an intended bad result then it wouldn’t be covered.  Affirmed.
4. Shoving a little girl which leads to a fractured elbow is the unintended result of an intentional act.

Baldinger v. Consolidated Mutual Ins. Co. (NY 2d 1962)
SP 196

Facts/PP:  Allan Banks “intended to force the infant plaintiff to leave the place where she was standing.”  Little girl fractures her elbow.  Girl makes claim against Allan’s father’s Ins. Co. .  Carrier disclaims on the ground that the act was intentional & thus excluded.

Issue: Whether the injuries incurred by the Π excluded in the policy as an intentional act.
Rule:  If the provisions of the policy are ambiguous, any ambiguity must be resolved against the ∆.  
H/R:  The injury was not caused intentionally, but was rather the unintended result of an intentional act.  Therefore the Carrier must indemnify.  If those provisions do not clearly require such indemnity, the most that can be said in the ∆’s behalf is that they are ambiguous, since they do not clearly express an intention to exclude liability for unintentional injury resulting from a deliberate act of the insured.  

5. Insurer’s Responsibility / Obligations
A. Duty to Defend – depends on pleadings & actual knowledge 
(1) Generally: 
a. Duty to defend is much broader than the duty to indemnify. 
(i) Based on the complaint 
(ii) Duty to pay depends on the ultimate outcome 
b. Cost of defense does not cut into the amount they have to indemnify. 
(i) Obligation to defend is very broad 
(ii) This is unlike the duty to indemnify which is limited by the policy limit
c. The defense lawyer hired by the Ins. Co.  has the interest of the insured to defend, not the interest of the insurer.
d. If a claim is made in the complaint that puts the insured w/in coverage, the insurere must defend (irrespective of insured’s ultimate liability).
Utica Mutual v. Cherry (NY 1975) – Accident & Manslaughter
SP 198
Facts/PP:  ∆C struck & killed Rice w/ his 1964 Ford truck.  COA for neg. & another for intentional cause of death.  In 1967, ∆C was indicted for manslaughter & convicted.  Ins. Co.  sought declaration that it was relieved of all duties & liabilities under truck policy & was granted summary judgment.  App Div reversed.  Ins. Co. maintains that it is entitled to disclaim liability coverage under the policy since ∆C’s conviction rested on a finding of intent to do the criminal act, negating an accident & estopped from asserting identical facts in the civil action by the final decision in the criminal action.
Issue:  Is man convicted of manslaughter entitled to a defense against a claim of negligence?
H/R:  Yes. Complaint alleged negligence so that action that may fall within coverage, even if it is groundless, false or fraudulent, the insurer has the duty to defend.  The complaint contains a negligence claim which is within the risk covered by the policy.  The duty to defend is broader than the duty to pay.  

Hypo: Cherry calls Rice on phone & tells him he is going to run him down.  Rice tapes conversation. Cherry runs down Rice.   Cherry states, “I did it & I’d do it again”. Lawsuit: negligence. Ins. Co. has duty to defend.

e. As long as there is an allegation of permissive use, the carrier must defend.

Colon v. Aetna Life & Casualty (NY 1985) – Car loaned to someone else, accident
SP 200
Facts: Palmier, owner of car, gives car to Clark, Clark gives car to Colon.  Colon hits & kills Timothy & Karen Morris.  Palmier argues he didn’t give permission to Colon to use the vehicle.  Jury finds Colon was a non-permissive user.  

Issue: Does Ins. Co. have duty to defend a third party w/ whom the Ins. Co.  has no contractual relationship? 

H/R:  Yes.  When there is an allegation of permissive use, the obligation to defend, being broader than the duty to indemnify, Colon was entitled to a defense.  4 corners rule: An insurer’s duty to defend is exceedingly broad.  The duty arises whenever the allegations of the complaint, for which the insured may st& liable fall w/in the risk covered by the policy.

f. Insurer MUST provide a defense if it has actual knowledge of an occurrence that falls w/in the policy.  “5th corner of the complaint.”

Fitzpatrick v. American Honda (NY 1991) – 3 wheel ATV death
SP 206
Facts/PP:  Π sought recovery for the wrongful death of her husband, who died while operating a three-wheel all-terrain vehicle.  Vehicle was owned ∆M, & ∆M gave Π’s husb& permission to use it in connection w/ the performance of certain yardwork & household chores.  Cherrywood Property Owners owned the property where the accident occurred, hired ∆ who than hired Π’s husb& as an independent contractor.  ∆M bought the vehicle & insured it for his business CLI (a landscaping company).  ∆M notified his insure, ∆ National, which indemnified the corporation against having to pay damages for bodily injury & property damage arising out of its business.
Issue:  Whether the insurer has a duty to defend where the pleadings do not allege a covered occurrence but the insurer has actual knowledge of facts demonstrating that the lawsuit does involve such an occurrence.
H/R:  Yes. Insurer must provide a defense if it has knowledge of facts which potentially bring the claim within the policy’s indemnity coverage.  The insurer cannot use a third party’s pleadings as a shield to avoid its contractual duty to defend its insured.  Complaint allegations are not the sole criteria for measuring the scope of the duty to defend.  Here the insurer is attempting to shield itself from the duty to defend despite its actual knowledge that the lawsuit involves a “covered event”.  The “four corners of the complaint” rule is not sound where the insurer has actual knowledge of facts establishing a reasonable possibility of coverage.

g. NO DUTY to defend where there was NO “sudden or accidental” release of toxins.  

Northville Indus v. Nat’l Ins., et al (NY 1997) – Gas leaks into groundwater
SP 215
Facts:  Π stores, distributes, & sells gasoline & petroleum products.  Π had aboveground & belowground storage tanks & several CGL policies that provided coverage for “occurrence” defined as “an accident, including continuous or repeated exposure to conditions, which results in bodily injury or property damage neither expected  nor intended from the standpoint of the insured” Policy also contained a pollution exclusion clause barring coverage for bodily injury or property damage “arising out of the discharge, dispersal, release, or escape of toxic chemicals, liquids or other pollutants upon land” Exception to exclusion – shall not apply if discharge was “sudden” & “accidental.” Π’s gasoline leaks into the groundwater.  Owners bring suit against Π. 
Issue: Do the pollution exclusions requiring sudden & accidental dispersal in the policy apply so as to negate defense & indemnification coverage?  
Analysis: The sudden & accidental exclusion does not apply where there is no evidence that the leakage was sudden.  There is no evidence that the spillage in this case was intentional.  Issue then, is whether the discharges in question were also “sudden”.  The court defined “sudden” as an abrupt happenstance.  Other courts have noted that, “we can not reasonably call ‘sudden’ a process that occurs slowly & incrementally over a relatively long time, no matter how unexpected or unintended the process. Court says you look at what else insured has said in course of litigation.  The Ins. Co.  does not have the duty to defend or indemnify.  What’s out = Exclusions – Exceptions

h. Sexual assault is so abhorrent to public policy, that it WILL NOT be covered by insurance no matter what allegations are in the complaint (Inherent harm).
Mugavaro v. Allstate (NY 1992) – Sexual Abuse of Children
SP 221
Facts:  ∆ being sued for the physical & emotional injuries sustained by a 6 y/o girl & a 9 y/o boy upon whom he committed acts of sodomy & sexual abuse.  Trial court & Appeals court held that the acts alleged are not excluded.

Issue:  Whether the damages sought fall w/in the policy exclusion for bodily injury “intentionally caused by an insured person”.  
H/R:  Yes.  These actions fall w/in the exclusion & there is no coverage. Harm is inherent in child molestation.  This covers an allegation of child molestation.  The factual allegations in the complaint were that ∆ w/ force & violence touched the children.  (clearly outside coverage) Acts alleged are inherently intentional & acts are inherently harmful. Those acts by their definition cannot result in unintentional harm.  Court was just sickened then tried to harmonize its decision.  Policy excluded claims for assault by “an” insured so no coverage for Mrs. Mugavaro either.
i. Look at the underlying occurrence, if the underlying occurrence sounds in assualt & battery or intentionality, & there is a policy exclusion applicable, the insurer WILL NOT be required to provide a defense.

Mount Vernon Fire Ins. Co. v. Creative Housing Ltd (NY 1996) – Criminal assault coverage exclusion
SP 228
Facts: Criminal assault & commercial policy – Hunt criminally assaulted in apartment bldg. managed by ∆.  Standard for construction of exclusion for intentional acts.  Π insurer sought a declaratory judgment that it had no duty to defend or indemnify defendant insured in a lawsuit filed against the insured.  The insurer claimed that it had no duty to defend or indemnify the insured because its policy excluded lawsuits based on assault.  

PP:  The district court dismissed the action.  The U.S. Court of Appeals for the Second Circuit certified the determinative questions to the court for resolution.
Issue:  (1) Whether the language of the insurance policy, specifically the policy exclusion, was ambiguous under the applicable state case law?  (2) Whether, coverage was excluded under the policy where the alleged assault was perpetrated by a third party, rather than an employee of the insured.
Rule:  No coverage for any suit based on assault & battery where policy contained an exclusion for claims “arising out of assault.”
Rat:  (1) The court found that the language of the policy was not ambiguous & that there was no significant difference b/t the meaning of the phrases "based on" & "arising out of" in the coverage or exclusion clauses of the policy.  (2) Additionally, the exclusion clause provided that there would be no coverage for any lawsuit based on assaults, whether or not committed by or at the direction of the insured.  → that language encompassed claims based on assault committed by employees of the insured or unrelated third parties, & coverage was excluded on either ground.  

H:  The court found that the insurer was not required to defend or indemnify the insured in the civil lawsuit because the insurance policy specifically excluded the coverage sought
(2) Extent Of:

a. In equity suits there MAY still be a duty to defend if $ damages could be awarded. However, you don’t get the cost of your lawsuit.
Doyle v. Allstate (NY 1956) – Dog kennel, neighbors seeks injunction in equity
SP 232
Facts: Doyle’s run a kennel.  Markle seeks & injunction to stop running a kennel because the dogs keep barking creating a nuisance. Allstate refuses to defend Doyle because Markles are not seeking damages ($).  Doyle incurs $250 in attorney’s fees to successfully defend the suit.  Doyle sues Allstate for his defense fees & his fee to sue Allstate ($350).  

Held:  Ct. found that claim fell within coverage b/c the ct. had ability to award $ damages. Allstate had to pay for defense & indemnity. But Doyle won & incurred defense costs of 250. D tries to recover 350 to bring suit against Ins. Co.  & 250 for defense against Markles.

Rule: In NY, you don’t get the cost of your lawsuit.  American Rule – does not award you cost of bringing the action.  

BUT, if Allstate had sought DJ suit against Doyle, if Doyle won, Allstate would be obligated to pay the $350 b/c the insurance co. had put the insured in a defensive position.  Silly distinction, but that’s the rule.

Hypo: What if Allstate had sued Doyle? If the Ins. Co.  commences DJ & Allstate received a determination that it had an obligation to defend the insured, the courts have said that the insured is entitled to receive defense costs (ex: 250) & also the (350) to defend the DJ.   [You can charge more for coverage work than you can for defense work.]  Recovery for expenses in a DJ action: 

(1) 
An insured who brings a DJ does not get costs of bringing the lawsuit

(2)
Other side of the above rule: If the Ins. Co.  brings an action for declaratory relief & forces the insured into court, & the Ins. Co.  is unsuccessful, in that case, the insured is entitled to its costs in that declaratory judgment action.

(3)
Penalty for insurer not defending (provided the insured wins): the insurer is obligated to pay reasonable defense costs that the insured incurred in defending the original lawsuit. Usually the Ins. Co.  has to pay more.

(4)
If the insured settles:  no penalty for the insurer for refusing to defend, but  the carrier may be obligated to indemnify – facts will determine this

(5) 
Duty to indemnify:  Basically, the insurer pays the claims which the insured would be legally responsible for in the tort world.  If the insured is not negligent, the carrier doesn’t have to pay.

A breach of the duty to defend does not create the duty to indemnify.

B. Duty to Indemnify – based on what the judge determines to be the truth.
(1) Failure to defend DOES NOT create the duty to indemnify.
Servidone v. Security Ins (NY 1985) – Employee fell from tower
SP 236
Facts:  In this case carrier determined that it did not have a defense obligation.  Insured disagreed w/ carrier & retained a private attorney.  Opportunity to settle arose, insured informed carrier.  Insurer does nothing.  Π settles on own & brings action to recover defense costs & settlement. 

Issue:  Where the Ins. Co.  denies defense in a personal injury action & the insured concludes a reasonable settlement is the insurer liable to indemnify the insured where coverage is disputed? 

Rule: The insurer does not have a duty to indemnify unless there is a covered loss.  Where the Ins. Co.  improperly denies defense they are still not required to indemnify a loss not covered under the policy.  Court holds that Insurer should have defended, but the act did not fall under indemnity coverage so the settlement can’t be recovered. 

Analysis: Duty to defend is measured against the allegations of pleadings, but the duty to pay is based on the actual basis for the insured’s liability to a 3rd person.  Don’t hold someone liable for the mere “possibility” of coverage.  The burden is on the insurer to demonstrate that loss was not w/in policy.  Carrier does not get stuck w/ the result if it wrongfully denies defense.  Carrier only pays their part of coverage.  If there is bad faith, & the carrier refuses defense, then the carrier will have to indemnify.
(2) Insurer CAN NOT intervene in a lawsuit.  They are entitled to their own day in court.
Kaczmarek v. Shoffstall (NY 4d 1986) – Pouring boiling water on Π
SP 241
Facts:  ∆ pours boiling water on Π’s back.  Π sues for negligence & intentional tort.  State Farm provides defense & also moves to intervene to protect it’s interest in the suit.  
Issue: Can State Farm intervene in the present action b/t Π & ∆ to represent its interest? 
H/R: No.  Only interest in lawsuit is whether insured incurs a loss & the amount of the loss.  State Farm will not be bound by a judgment in this case & it would be entitled to litigate the coverage issue in a Declaratory Judgment suit or it could rely on its disclaimer. 

C. Disclaimers & Denial of Coverage

(1) Where there is NO contracted for coverage, there is NO DUTY to pay.
Zappone v. Home, Ins. (NY 1982) – Non-owner car accident
SP 243
Facts: Michael Zappone gets into a car accident w/ a car owned by his sister, Judith, insured by Aetna Ins. Co.  Aetna undertook defense, but two people injured in the collision sued Michael & Judith.  Michael & Judith gave notice to Home (insurer of additional family automobiles).  Home disclaims 15 months later.

· 1975: Michael driving a 1966 Mercedes Benz, insured by Aetna.  Accident.

· Benz owned by Judith.  She also owns a ’70 MG, insured by Home.

· Dad owns a ’63 Chevy, insured by Home.

· Michael is permissive user, so is insured

· Home sends reservation of rights letter very late – not a legally significant document b/c it does not constitute a disclaimer.  3 mos. later, Ins. Co.  denies coverage.

· clause contained in the “insuring provisions” & declaration page states we cover these listed vehicles & only cover you in other vehicles not listed IF you don’t own those vehicles.

· C = (WI-WO)+CPC  Home’s policy never provided the coverage to begin with.

Issue: Must an Ins. Co.  indemnify where it sends out a late disclaimer? 

Rule: Where there is no contract w/ the driver & the vehicle involved & no contract existed w/ respect to the vehicle, the insurer has no duty to deny coverage or respond to a claim. Carrier can disclaim when:  

1. Breach of contract by insured. (Insured failed to honor a condition of the policy).  

2. Exclusions take matter outside of coverage

3. Lack of Inclusion. 

· If insured does not CPC, ins co has duty to disclaim.

· If excluded, ins co must explicitly deny liability – must cite the policy exclusions.

· But, if no K w/ person to this vehicle, no grant of coverage, then no duty.  You can’t bootstrap coverage if you never had it to begin with.
· Policy args:  to find a duty where no grant of coverage, would place burden on co. to accept a risk for which they did not charge a premium.

· WI = “grant of coverage”

· Just b/c there are explicit limitations in the grant, doesn’t make them exclusions.  It wasn’t in there to begin with.

· Exclusions are listed under the section entitled “Exclusions.”

(2) 60-day delay in denying coverage w/o justification IS too late as a matter of law = Coverage.
Hartford v. County of Nassau (NY 1985) – Ntc given of accident 45 mos. later
SP 250
Facts: Insurer notified of accident on November 4, 1976 more than 45 months after the accident.  Instead of sending notice of disclaimer, insurer waited 60 days before denying coverage. 

Issue: Is a two month delay in sending a disclaimer of liability w/o explanation is unreasonable as a matter of law? 

Rule: Yes. Where an insurer does not disclaim within 2 months & does not provide explanation, the insurer’s delay is unreasonable as a matter of law.  

Jetco – 48 days delay in giving notice of disclaimer is too late as a matter of law. 

What you do today: send the properly drafted notice of disclaimer, state that you will defend as a courtesy while you finish your investigation, reserve right to withdraw defense.  Must be in good faith.  You can always w/d a disclaimer but you cannot resurrect one.

D. Excess Liability & Bad Faith

(1) Honest mistake DOES NOT equal bad faith.  
Gordon v. Nationwide (NY 1972) – Car accident after Ntc. of Cancellation
SP 253
Facts: Porter defaulted on his payments to Premier Credit Corp & Premier sent a Notice of Cancellation to Porter Nov. 10, 1961 w/ effective date of cancellation November 23.  The day of mailing should not have been excluded, as per banking law.  Porter had an accident November 28, 1961. 

Issue: Is this a breach of good faith by the insurer? 

H/R: No.  There must be a remarkable showing of bad faith.  Nationwide’s counsel had advised it that the policy had properly been cancelled.  The court characterized the excess $239,000 as punitive damages. There must have been a disingenuous dishonest failure to carry out the contract.  Factors the court uses to determine bad faith: (1) Utter indifference to contractual obligations.  (2) Nationwide relied on it’s own attorney’s & actions of Premier (nationwide relied on Premier’s cancellation).  (3) Disingenuous or dishonest failure to carry out the K. 

Rules established: 

· Breach of obligation to defend – you pay for defense & up to policy limits

· Breach of implied condition to act in good faith – whatever the number is 

· McKinney’s General Construction Law

· codifies certain rules that will apply to all NY statutes.

· States that when you start to count, you start the DAY AFTER the triggering act. 

· You cannot count the trigger date.

· Ct found:

· law unsettled

· found that Premier was the entity that really screwed up & they were Porter’s agent. 

· Premier sent cancellation notice to Nationwide & Nationwide reasonably relied on that.  No bad faith.

· Nationwide also relied on counsel.  No bad faith.

· No gross disregard of client’s rights.

· court compared Nationwide’s actions to Porter’s actions.  

Dissent:  cites California rule.  Bad faith easier to find there.
(2) Bad faith is established only “where liability IS clear & the potential for recovery far exceeds the insurance coverage.”
a. In most cases, mere mistakes do not = bad faith.  If Ins. Co.  does not settle a case within the limits & Π is wanting to settle & verdict comes back over the limits, is that bad faith?  Depends on the verdict amount.
Pavia v. State Farm (NY 1993) – Learner permit driver
SP 268
Facts: Carmine Rosato, 16, picked up 19 y/o Π Pavia.  Rosato who only had a learners permit was speeding & lost control of the vehicle.  Π is a hemiplegic.  Ins. Co. does not settle for $100, 000 policy limits where insured’s driving renders Π a hemiplegic.  Π sues State Farm for bad faith.  As the case progresses, Ins. Co. investigates some possible defenses.  Π’s atty writes a letter asking for settlement at policy limits w/in 30 days.  State Farm doesn’t reply w/in 30 days, but later makes the offer, which Π refuses.  $6M verdict reduced to $3.8M.

Issue: Was State Farm acting in bad faith when it did not accept Π’s settlement offer within 30 days? 

Two Criteria for Settlement issues: 

1. Reasonable question about liability of insured 

2. Reasonable question about amount, nature, extent of injuries 

H/R: No.  Where there are new developments in the case suggesting that the Ins. Co. may not be liable, they are not acting in bad faith by not accepting a settlement offer.  New developments in this case suggested by Rosato’s testimony that the double parked car may have been backing up, there was drug use, there may have been an “emergency defense” & Pavia failed to wear a seat belt.  Bad faith is established only “where the liability is clear & the potential recovery far exceeds the insurance coverage”. Bad faith equation must include all facts & circumstances & in this case State Farm did not have the opportunity to investigate. (See pg 211 of sp1 for factors.) This was mistaken judgment.   “An insurer cannot be compelled to concede liability & settle a questionable claim simply because the opportunity to do so is presented.”
b. NOT bad-faith when a primary ins. co.  refuses to accept a settlement offer w/in ∆’s policy limits & when the PIC DID NOT recklessly or consciously disregard excess insurer’s rights.
Indemnity Ins. Co. v. Transcontinental Ins. Co. (NY 1d 2005) – Ins. ≠ accept settlement w/in policy limits
SP 275
Facts/PP:  Underlying Π’s vehicle has hit the insured’s vehicle in the rear.  Action brought by an excess insurer against the primary insurers for bad-faith failure to accept a settlement offer w/in the ∆’s policy limits.  Ct. granted motion for summary judgment & denied Π’s cross motion for summary judgment.  
H/R:  Affirmed.  The record lacks any pattern of ∆’s reckless or conscious disregard for Π’s rights.  The facts of the accident presented ∆’s w/ a meritorious defense.  The ∆’s fairly evaluated the potential damages based upon sustained verdicts for comparable injuries, and, given their evaluation of liability, reasonably determined that an apportioned verdict would likely be w/in their policy limits.  
6. Insured’s Responsibilities / Obligations
A. Notice
(1) Delay in notice WILL BE excused if there is a good faith belief of non-liability.
Allstate v. Moon (NY 4d 1982) – Driving race
SP 276
Facts/PP:  Moon & Abbot get into a driving race.  Abbot’s car struck another & kills the people in the car.  Moon gets sued & then passes on the suit papers to Allstate 5 or 6 months after the accident.  Allstate disclaimed coverage due to “lack of proper notice, & for other reasons.” Trial court found that unless Moon had a good excuse 5 months as a matter of law violated the condition in the policy.

Issue:  Whether Moon’s notice to Allstate five months after the accident, even though prior to the commencement of the tree wrongful death actions against him, was timely.

Rule:  §3420 Insurance law & Policy law:  “in the event of accident, occurrence”
Arg:  Moon’s excuse was I know there was an accident, but didn’t think he was involved in the accident & had a good faith belief he was not responsible.
H/R:  Court did not find that Moon’s excuse was valid as a matter of law.  It is a question of fact.  Allstate has offered an excuse for its delay in disclaiming coverage b/c it had to verify coverage & act upon its verification.  The reasonableness of this time constitutes a factual question which should not be resolved on a motion for summary judgment.  Allstate’s letter of disclaimer failed to assert Moon’s lack of cooperation as a ground for its disclaimer.  This ground may not be now assert be Allstate.
Lessons

· Under the policy, the insured has obligation to give prompt notice of (1) the accident; (2) of lawsuit.  Must give notice quickly as possible.  If impossible to give notice (“I wasn’t in an accident so I didn’t know) or reasonable excuse (sometimes reasonableness is Q of fact for jury), then OK

· sometimes claimant has right to give notice.  Sometimes it is an obligation to give notice.

· Ins. law permits a claimant to give notice, but must act reasonably.

· Two: Ins. co. must investigate or run risk of losing its rts to disclaim.

· Ins. co. must be careful if sends disclaimer [:55+]

· Courts will look to find coverage. 

(2) Notice given 13 mos. after accident IS NOT “late” notice where Π made efforts to discover the id of the insurers & gave immediate notice upon learning their ids.  Promptness is relative & measured by circumstance.
Lauritano v. American Fidelty (NY 1d 1957) – tractor trailer struck car
SP 278
Facts/PP:  May 21, 1952 Π was seriously injured when the car he was riding in was struck by a tractor trailer.  The tractor trailer was owned by Forzano but he only had deadhead coverage.  At the time it was rented to S.S.D. Trucking Corp.  No liability on Standard’s part b/c that insurance specifically excluded truck being rented.  13 months go by before they put S.S.D’s on notice.  S.S.D. claims it is untimely.
Ins. Policy:  ∆ Standard: Deadhead, Insurance for Non-Trucking Use – provided that it did not apply “while the automobile is being used in the business of any person or organization to which the automobile is rented.  ∆ American Fidelity & American Universal (primary excess liability insurers) – covered hired equipment being operated in the interest of SSD & there would be no question of coverage of the insured under their policies were the policy provisions otherwise complied with.  No action should be maintainable “unless, as a condition precedent thereto, the insured shall have fully complied w/ all the terms of the policy.”  Giving notice: “as soon as practicable” & also required the “immediate” forwarding of every demand, notice, summons or other process.
Rule:  § 167 - The injured party has an independent right to proceed directly against the liability insurer.

Rat:  Policy language is clear & unambiguous & appearing w/o dispute at the time of the accident Franzo’s vehicle was rented to SSD, there can be no liability on the part of ∆ Standard.  In re. to ∆s Fidelity & Universal, SSD the insured, failed to comply w/ either condition (notice & forwarding).  Though the policies in suit does not contain §167 notice provisions it must be construed as though they did conform to the statutory requirements.  The injured person’s right must be judged by the prospects for giving notice there was afforded him, not by those available to the insured.  The passage of time does not of itself make delay unreasonable, promptness is relative & measured by circumstance.  Π made efforts to discover the identity of the insurers & gave immediate notice upon learning their ids.  Court found that the Π gave ntc to SSD’s insurers as soon as it was reasonably possible.  

Holding: Judgment in favor of ∆ Standard affirmed.  Judgment for ∆s Fidelity & Universal should be reversed & judgment entered for the Π against said ∆s.
Dissent:  The burden of explaining or excusing delay & establishing that it was reasonable rests upon the Π.  As the injured person, he stands in the shoes of the assured, & is chargeable w/ the breach of the conditions on which liability depended.  Under the circumstance, there has been no convincing evidence that Π’s belated notice of the accident to SSD was given “as soon as was reasonably possible.”

(3) 19 mos. after incident IS an unreasonabe delay & cannot be excused or explained on the basis of “lack of knowledge” or a “belief of non-liability” where insured failed to take reasonable care & diligence to investigate.
Security Mutual v. Acker-Fitzsimmons (NY 1972) – 2 fires, firemen injured
SP 289
Facts/PP:  Fitzsimons owns an apt. building.  In May, fire.  In October, fire & 3 firemen allegedly injured.  Demolish the building.  Security Mutual is not notified of the injuries.  There were “rumors” & also a news article that firemen were going to sue.  Kannar (broker but not agent of Security Mutual) did not report to carrier.
Issue:  Did insured comply w/ a liability insurance policy provision requiring notice to the insurer “as soon as practicable” after the “occurrence”?
Rule:  Insured has a duty to exercise reasonable care & diligence to investigate the alleged accident & evaluate potential liability.  

H/R:  The insured failed to exercise reasonable care & diligence to investigate the alleged accident & evaluate their potential liability.  A unreasonable delay of 19 mos. in giving notice may not be excused or explained on the basis of “lack of knowledge” or a “belief of non-liability.”  Insurance failed to take reasonable care & diligence in failing to investigate & a delay of 19 mos. is inexcusable. A newspaper article in & of itself did not trigger the obligation to give notice.  But, it did trigger the obligation to investigate.  Appellate Division should be reversed.
Even a teensy fender bender or incident might need to be reported.  Err on the side of giving notice. If the other person claims later, you are covered.  If you don’t give notice, you may not be covered.

Notice to your own agent is not notice to the carrier.

(4) Insured failed to establish its 4 mos. delay in notice to insurer was reasonably founded upon a good-faith belief of non-liability.  Good-faith belief must be reasonable under all circumstances.
Great Canal Realty Corp. v. Seneca Ins. Co. Inc. (NY 2005) – Renovation - subcontractor injured
SP 294
Facts/PP:   During renovation project injuries sustained by sub-contractor’s employee.  Π, owner of property, wants ∆ to defend & indemnify him.
Rule:  The carrier need not show prejudice before disclaiming based on the insured’s failure to timely notify it of an occurrence.  (Most states require show of prejudice, but not NYS.  The point of giving timely notice is to allow the Ins. Co.  a chance to investigate.)

H/R:  The insured’s failure to give timely notice may be excused if there is a “good faith belief of non-liability,” BUT that belief must be reasonable under all the circumstances, & it may be relevant on the issue of reasonableness, whether & to what extent the insured has inquired into the circumstances of the accident or occurrence.  The insured bears the burden of establishing the reasonableness of the proffered excuse.  Π failed to raise a triable issue of fact as to whether its delay in giving notice was reasonably founded upon a good-faith belief of non-liability.  Order reversed.
(5) Delay in giving notice of occurrence IS NOT excused where a  ∆ should have anticipated a claim.
Philadelphia Indemnity Ins. Co. v. Genesee Valley Improvement Corp. (NY 4d 2007) – Employee fell off bldg.
SP 296
Facts:  In Sept. 2001, ∆ Burke was injured when he fell from a roof of a bldg owned by ∆ GVIC.  ∆ Burke started action against GVIC seeking damages for common-law negligence & the violation of Labor Law §240.  In June 2002, ∆ GVIC sent notice to Π.  July 2002, following its investigation into the matter, Π disclaimed coverage based on GVIC”s failure to comply w/ the policy provision requiring timely notice of the accident.  Π commenced this action seeking a declaration that it is not obligated to defend or indemnify ∆ GVIC in the underlying action.

PP:  Trial court determined that Π met its initial burden establishing that GVIC unreasonably delayed in notifying it of the potential claim.
Rule:   The requirement that an insured notify its liability carrier of a potential claim “as soon as practicable” operates as a condition precedent to coverage.”

Issue:  Whether GVIC should have anticipated a claim, not whether it has a good-faith belief in non-liability?
H/R:  In determining whether an insured’s belief in non-liability is unreasonable as a matter of law, the court should consider, whether the insured failed to make an adequate inquiry into the injured party’s condition to determine it seriousness, & whether the insured failed to make a “deliberate determination” in evaluating the potential liability.  The determinant depends on whether an “ordinary prudent person could have reasonably believed himself to be immune from potential civil liability under the circumstances.”  Court found under these circumstances that no ordinary prudent person could have reasonably believed himself to immune from potential civil liability.
B. Cooperate / Act in Good Faith
(1) Where an insurer learned insured no longer resided at a certain address, called employer’s phone #, but did not visit him or attempt to speak w/ any of his co-workers, visited the DMV but did not submit a written request for an address, & after his address was found, no further attempt to locate him  was made, IS NOT sufficient proof to show insured’s “willful & avowed obstruction.”
Thrasher v. U.S. Liability Co. (NY 1967) – car accident, feeble attempts to contact Kelly
SP 300
Facts/PP:  Kelly loans car to Morgan who invites Thrasher for a ride.  Thrasher & Morgan injured.  Thrasher commenced his action against Kelly, the ∆ contact Kelley & had him sign a statement.  Morgan commenced action, ∆s h/e, made no attempt to contact Kelly until after it had moved to consolidate the two suits.
Issue:  Was there lack of cooperation on Kelly’s part?
Rule:  The burden to prove lack of cooperation is on the insurer.  Failure to cooperate constitutes a 3 part test: 

· insurer must demonstrate that it acted diligently in seeking to bring about the insured’s cooperation, 

· that the efforts used by the insurer were reasonably calculated to obtain the insured’s cooperation 

· the attitude of the insured, after his cooperation was sought, was one of “willful & avowed” obstruction.

H/R:  Investigator’s efforts were feeble.  Even after Kelly’s address was known, no further attempts were made to contact him
(2) To disclaim coverage for lack of cooperation, insurer must mee the requirements of thrasher.
In the Matter of Continental Ins Co v. Bautz (NY 2d 2006) – Car accident, lack of cooperation
SP 306
Facts/PP:  Pet. Issued an automobile policy to Resp. Bautz, who was struck by a motor vehicle owned by Resp. Ferrufino, insured by Resp. State Farm.  State Farm disclaimed coverage of Ferrufino for alleged failure to cooperate in accordance w/ terms of the policy.  Bautz filed a demand for uninsured motorist arbitration against Pet.  Sup. Ct. denied petition, finding State Farm met its burden of proving a lack of cooperation yet direct State Farm to defend Ferrufino as a ∆ in an action commenced by Bautz (underlying lawsuit).
Rule:  An insurance carrier that seeks to disclaim coverage on the ground of lack of cooperation “must demonstrate that it acted diligently in seeking to bring about the insured’s cooperation; that the efforts employed by the insurer were reasonably calculated to obtain the insurer’s cooperation; & that the attitude of the insured, after their cooperation was sought, was one of ‘willful & avowed obstruction.’

Issue:  Did SF meet the requirements of Thrasher to disclaim coverage on the ground of lack of cooperation?

H/R:  No.  State Farm failed to demonstrate that it met the requirements set forth in Thrasher to disclaim coverage on the ground of lack of cooperation.  Sup. Ct. erred in denying the petition to stay the uninsured motorist arbitration but correctly directed SF to defend Ferrufino.
7. CONFLICTS OF INTEREST / INSURED’S RIGHT TO SELECT COUNSEL
A. SH article: “Ethical / Good Faith Obligations of Insurance Counsel”
(1) Insurer has right to choose whatever counsel they want 
(2) Insurer pays attorney 25% less than other clients would pay 
(3) Ethical obligation is to protect the insured
B. Independent counsel IS ONLY necessary in cases where the defense atty’s duty to the insured would require that he defeat liability on any ground & his duty to the insurer would require he defeat liability only upon grounds which would render the insurer liable.
Public Service Mutual v. Goldfarb (NY 1981) – Dentist sexual abuse case
SP 319
Facts/PP:  Underlying tortious conduct: ∆ Schwartz was a former pt. of ∆ Goldfarb & claimed that in the course of rec’g dental treatment, she had been sexually abused by ∆G.  The claim resulted in a criminal conviction.  Π Ins. Co. asked the court to determine whether its policy of ins. provided coverage for the civil claim seeking compensatory & punitive damages.   
Issue: (1)  Whether adequate notice of claim was given to the insurer.  (2) Whether a policy of professional liability issued by the Π affords coverage to a dentist in a civil suit commenced by a former patient grounded upon an act of sexual abuse alleged to have occurred in the course of dental treatment. 
Π Arg:  (1) Policy was not intended to provide coverage against a claim of sexual abuse. (2) Adequate notice was not given as required by the terms of the policy. (3) If, as a contractual matter, coverage exists, it should not be enforced in this case b/c the public policy of this State does not allow contractual indemnification for civil liability which arises out of the commission of a crime.
∆ Arg:  (1) broad language of the policy specifically provides coverage for a claim of sexual abuse in the course of dental treatment.  (2) Adequate notice was given.  (3) Where the policy explicitly provides coverage, such protection should not be denied upon public policy grounds.

H/R:  (1)  Policy required insured to notify ASAP “in the event of an accident, unusual occurrence or rec’g notice of a claim of suit.    ∆G gave notice upon being served w/ process of a civil claim by ∆S.  Π claim commencement of disciplinary & criminal proceedings constitute an unusual occurrence.  “Unusual occurrence” is not defined, ambiguous & construed against the Π insurer.  (2) Policy language provides coverage for liability arising out of the acts complained by ∆S.  Trier of fact could determine that the acts did not occur in the course of professional liability requiring indemnity, but this decision must await trial. (3) Public policy – the mere fact that an act may have penal consequences does not necessarily mean that insurance coverage for civil liability arising from the same act is precluded by public policy.  Only covered where the insured intended to cause injury.  This would not be covered.  If this is the case insurer not responsible for punitive damages.  (4) Insurer must defend ∆G in a pending lawsuit b/c a claim w/in the stated coverage has been made.  Moreover, inasmuch the insurer’s interest in defending the lawsuit is in conflict w/ the ∆’s interest, ∆ is entitled to defense by atty. of his own choosing, whose reasonable fee is to be paid by insurer.  Independent counsel is only necessary in cases where the defense atty’s duty to the insured would require that he defeat liability on any ground & his duty to the insurer would require he defeat liability only  upon grounds which would render the insurer liable.

8. “OTHER ISNURANCE” CLAUSES
A. 11 NYCRR Part 150
(1) If there is “other insurance” you must look at both policies to determine “who goes first”
a. Ex: Pro Rata – excess “other insurance” causes, (Ex: two policies covering the same risk, coverage will “pro-rate” – usually requires that indemnity limits be added together) 
b. Escape causes – If there is other valid insurance we don’t pay anything 
B. A policy which contemplates contribution w/ other excess policies or DOES NOT negate the possibility of contribution MUST contribute ratably w/ a similar policy, BUT must be exhausted before a policy which expressly negates contribution w/ other carriers, or otherwise manifests that it intends to be excess over other excess policies.
State Farm v. LiMauro (NY 1985) – drivers not owners of vehicles in accident, wrongful death suit
SP 327
Facts/PP: Occurrence – a collision b/t an automobile owned by Catillo LiMaruo & operated by Vincent Navarro & an automobile owned by Kinney Auto Rental Corp. & operated by John Fagan, Maureen LiMauro, a passenger in the LiMauro vehicle was killed & Fagan was injured.  ML administrator brought a wrongful death suit against both owners & operators of the vehicles.
Rule:  An insurance policy which purports to be excess coverage but contemplates contribution w/ other excess policies or does not by the language used negate the possibility must contribute ratably w/ a similar policy, but must be exhausted before a policy which expressly negates contribution w/ other carriers, or otherwise manifests that it is intended to be excess over other excess policies.  

Issue:  What is the order of contribution to such judgments as may be obtained in the underlying actions by 2 of 3 carriers whose policies covered the owner & operator of the LiMauro vehicle.
H/R:  The Aetna policy was issued as a family automobile policy w/ specified per-person & per-occurrence limits.  Except as to a non-owned or temporary substitute automobile it was primary coverage, as its “other insurance” clause made clear.  The Fire policy offered no primary coverage at all.  It provided only coverage “in excess of the retained limits” & negated any intention to contribute w/ other policies except such as were purchased as excess over it excess insurance, which the Aetna policy was not.  They covered the same risk, they covered it at different levels b/c Fire’s “other insurance” clause limited its contribution obligation to insurance purchased to apply in excess of Fire’s own limits, & Aetna’s “other insurance” clause, essentially pro rata provision, limits its otherwise primary coverage only by the non-owned excess provision, which was no purchased to apply in excess of  Fire’s limits. 
9. DECLARATORY JUDGMENT ACTIONS
A. To determine / test an insurer’s right to disclaim liability or deny coverage, the disclaiming insurer MUST  bring a declaratory judgment action, NOT a motion to withdrawal counsel.

Monaghan v. Meade (NY 2d 1983) – Π fell on premises occupied by ∆
SP 334
Facts/PP:  Personal injury action stemming from a fall by Π Mohaghan while on a premises owned by ∆ Rossi & occupies by ∆ Meade.  The law firm counsel for ∆ Meade’s insurer, Heritage, & was assigned to represent ∆M moved to withdraw as counsel for ∆M, because Heritage disclaimed coverage on the basis of failure to cooperate in his defense.  Special Term  granted the motion of the law firm only to the extent a hearing could be held to determine if ∆M did fail to cooperate.  
Issue:  Whether insurer’s counsel could withdrawal from counsel for ∆M, b/c insurer disclaimed coverage for failure to cooperate?
H/R:  In moving for a judicially approved withdrawal in this case, the law firm for Heritage is in fact seeking an implied judicial ratification of the latter’s disclaimer w/o a determination of declaration to that effect.  A motion to withdrawal as counsel is a poor vehicle to test an insurer’s right to disclaim liability or deny coverage.  The appropriate vehicle to resolve such issue would be a declaratory judgment action brought by the disclaiming insurer.
B. Insured CANNOT recover costs of their affirmative actions to settle their rights against insurer.
Mighty Midgets v. Centennial Ins. (NY 1974) – Costs - football player burned by hot water
SP 336
Facts/PP:  ∆ was liability carrier for Π, a non-profit corp. organized to support boys’ football teams.  Policy required notification of occurrence “as soon as practicable.”  Accident – After a football game, a pot of boiling water on a frankfurter st& operate by the assured was caused to pour over one of the players.  Π orally notified the party designated by ∆ as agent of the accident.  The agent advised Π to submit the claim under a separate accident & health policy issued by a 2nd insurer, which claim was denied by the 2nd insurer some 6 mos. later.  ~1 mo., Π rec’d notice of a lawsuit coming, at which point ∆ was notified in writing of the accident.  ∆ disclaimed coverage, Π commenced a declaratory judgment action.
Issue:  Whether Π notified ∆ “as soon as practicable.”
Rule:  NY rule is that such a recovery may not be had in an affirmative action brought by an assured to settle its rights, but only when he has been cast in a defensive posture by the legal steps an insurer takes in an effort to free itself from its policy obligations.

H/R:  The notice “ASA Practicable” called for a determination of what was w/in a reasonable time in light of the facts & circumstances of the case at hand.  Πs genuinely, is misguided, believed that all the insurance notice necessary to protect their interest had been furnished.  Enough evidence that it could be found that Π’s failure to notify was unreasonable & that ∆ was not entitled to disclaim.  
C. Injured party LACKS STADNING to sue the insurer until they obtain a judgment against the tortfeasor & that judgment has been served on the Ins. Co.  BUT has remained unpaid for 30 days.
Lang v. Hanover Ins. Co. (NY 2004) – Standing – Paintball incident
SP 343
Facts/PP:  Π was struck in the eye while playing paintball at the Durbin’s home.  Π was shot by Bachman, a houseguest of the Durbins.  Durbin’s notified their homeowners’ liability insurance carrier, the ∆.  ∆ promptly disclaimed coverage for Bachman’s acts on the ground that Bachman was not an insured party under the terms of the policy. 1 yr after accident, Π commenced lawsuit against B. B had a bankruptcy charged issued in Apr. 2007.  While personal injury case was pending, he Π also initiated this declaratory judgment action against ∆ challenging disclaimer of coverage.
Rule:  Ins. Law §3420 grants an injured Π the right to sue a tortfeasor’s Ins. Co.  to satisfy a judgment obtained against the tortfeasor.
Issue:  Whether the injured party may bring a declaratory judgment action against he tortfeasor.
∆ Arg:  Π lacked standing to sue b/c he had not yet rec’d a judgment against B, ∆’s purported insured.
H/R:  A judgment is a statutory condition precedent to a direct suit against the tortfeasor’s insurer.  A judgment must be obtained against a tortfeasor before an injured party can seek a judgment against the insurer.  
	UNIT 4 – INSURANCE OF THE PERSON – LIFE, HEALTH & ACCIDENT


1. Insurance Interest

A. Young
2SP 9
(1) Fundamental difference b/t life & property insurance.  Insurable interest.  The law frowns upon someone betting on how long someone will live unless they really have an interest in that person’s life.  One can only acquire a life insurance policy on someone else if at the time the policy is acquired, the person or company purchasing the policy has an interest in that person’s life: familial, business, …  
B. York & Whalen, “Methods of Marketing”
2SP 10
(1) Insurable interest IS NOT impacted if the person benefiting from the policy does not have an interest in your life at the time the life insurance policy comes due (when dued dies).

Grigsby v. Russell (1911) – Assignment of Life ins. benefits for operation.
2SP 12
Facts: Life insurance policy sold to Berchard.  Berchard pays some premiums but needs & operation.  Dr. Grigsby takes an assignment of Berchard’s policy for $100.  Grigsby has no interest in Berchard’s life.  Berchard dies.  

Issue:  Who should benefit from the policy?  The widow or the doctor? 

H/R:  Doctor wins.  Widow gets what is left after the bill is paid.  Should treat policies like property, to deny the right to sell, except to persons having an insurable interest diminish appreciably the valued of the K in the owner’s hands.  But, person can’t just go around buying up policies from desperate people who need $ – against public policy.  Life insurance has become a recognized form of investment & self compelled savings & can be used for planning purposes. 

§ 3205 – Insurable interest – a substantial interest engendered by love & affection. 

Otherwise you must have a lawful & substantial economic interest in the continued life, health or bodily safety of the insured

Section 3207 – Parents may have interest in child. As child gets older, interest goes up.

C. Young


(1) In a key-man policy, an insurable interest IS needed at the time the policy is purchased.
Secor v. Pioneer Foundry Co.  (Mich. 1969) – Insurable interest in employee – Key man policy
2SP 15
Facts/PP:  Business takes out a policy on a worker.  “Key-man” policy, he’s a valued employee.  Company paid the premiums.  Mr. Secor dies, 9 months after he left his employment – company doesn’t have an interest any longer.  Widow comes to court to try to get the $ (she used a constructive trust method) 

H/R:  Time for testing the insurable interest is at the time of the insuring of that person, not at the time of death.  

Only the insurer had standing to raise the question about the company’s insurable interest.  

Key-man insurance can continue so long as there is an insurable interest at the time the policy is purchased.  

D. Insurance Law § 3205
2SP 18
(1) Statute focuses on insurable interest at the time the policy is acquired.  (Opposite of property insurance – must have insurable interest in the property at the time of the loss.)  Must have interest in the continued life – love/affection interest or economic interest
(2) Consent exceptions:
a. Spouse
b. minor under 14 yrs., 6 mos.
c. other children
d. employees who are key persons, etc.
E. Insurance Law § 3207 - Limitations re insurance on children.
2SP 21
F. Insurance Law § 3105 - Representations by the insured.  Material misrepresentations.
G. Life Insurance

(1) People’s interests in another person’s life changes differently from your own interest in property. 
(2) Life insurance: insurable interest: does the person who is purchasing the policy have an insurable interest at the time the purchase is made (don’t have to have interest at the time the claim is made). 
a. Types of life insurance available: 
(i) Whole life Insurance/Investment Grade insurance: you pay a premium & take value.  You begin to get interest as you pay the premium, as it develops value you can borrow against it, assign it, pledge it, cash it in – it has value.
(ii) Term Insurance: purchased for a shorter period of time, but renewable.  Once the policy term is up you have no interest, there is no long-term investment.  No intrinsic value – can’t borrow against, pledge 
(iii) Group: covers a number of people, & everyone in the group is covered.  In order to be tax deductible everyone in the workplace must be covered. Resembles a term policy, because once you leave the group you lose the coverage – no ownership rights. 
b. Reasons for life insurance: 
(i) Protect the family: spouse, children 
(ii) To protect the business: if person is key in the corporation & ha has brought value to that company & the loss of life would dramatically effect continuation of business company has interest in purchasing a policy so if that person dies, the company receives proceeds. 
(iii) If premiums aren’t paid the Ins. Co.  can cancel. 
c. Insurable interest must exist at the time the policy is taken out, not at the time of the loss. 
(i) §3205(b)(2) – Person who takes out the policy must have a vested interest in the continuation of a person’s life 
(a) If person who takes out policy does not have a vested interest, there is a sinister motive. 
2. Beneficiary’s Interest

A. Termination of insurable interest has no effect on right to recover where there was an insurable interest at the time the policy was MADE.
Herman v. Provident Mut. Life Ins. Co. (2d Cir. 1989) – Life policy of Partner in Law firm.
2SP 23
Facts/PP:  Policy $1.35M proceeds derive from the life of the Sr. partner, Prashner, at the law firm.  Sr. partner dies.  Surviving daughters want the proceeds of their father’s policy.  CQV was Prashner & he wanted the firm to dissolve.  The liquidation committee stopped paying the premuium on behalf of the firm, assigned the policies to Prashner, & transferred responsibility of the policies to Prahsner.  Prashner paid the premiums due & executed a change in beneficiary to his daughters & not the law firm.
Issue:  When does a legitimate beneficiary have to have an interest in the life of the insured?  At the policies inception
Does termination of the partnership & thus the insurable interest of the partnership terminate?  No.

H/R:  In this case as the firm is trying to pay off its obligations, the interest in his life was real.  Firm had right to collect because at time of issuance there was an insurable interest.  Firm had the interest in the beneficiaries.  If a partner or partnership has an insurable interest in the life of a partner at the inception of the policy, the termination of the partnership prior to the death of the insured does not effect the validity or enforceability of the policy.
§3205 (b)(2): At the time the K is made there must be an insurable interest. 

Beneficiary does not have to have an interest when the policy is purchased (unless the beneficiary is the purchaser of the policy).  

3. Conditional & Pre-Payment Receipts

A. Conditional receipt does not give life to the whole policy.
Cavallo v. Metropolitan (NY 2d 1970) – Alleged fraud rep. by agent for Life Ins.
2SP 30
Facts/PP:  Claim against ∆s agent that there was fraud.  Claim against Metropolitan was that agent committed fraud & misrepresented when policy was in effect.  Wanted Ins. Co. to be estopped from denying existence of the policy.
H/R:  Until the application was accepted by the Ins. Co.  & a policy issued, the policy would not be effective.  → the court was unwilling to impose liability on the agent or the Ins. Co.
Dissent:  Should be submitted to the jury on 2 theories: (1) ∆s failed to process the application for life ins. w/ due diligence, & (2) ∆s negligently assured the decedent & family that he was covered w/ life ins., that the family relied upon the statements & that the statements were false.  The jury returned a verdict against ∆s.  Insufficient proof to meet the 1st theory, h/e, 2nd theory constitutes a valid claim of liability.  Case should be remitted for a new trial under 2nd theory.
4. Conditions, Warranties & Representations

A. Ins. Law § 3105:  Representations by the insured, defines misrepresentation, explains the effect of misrepresentation
B. Ins. Law § 3106:  No misrepresentation shall void the K or defeat recovery unless it is “material”.
(1) Material representations
a. Material – Carrier would not have sold the policy, w/ those terms, had they known the particular fact 
b. In the life insurance world, the application for insurance becomes part of the policy itself. Representations become part of the policy. 
c. Tells insured that it will rely on the representations of insured on the applications 
(2) Incontestability 
a. Rule that provides that if a policyholder makes a material misrepresentation in response to inquiry by the company the policy is voidable by the insurer during the first two years of the policy 
b. Statute provides that after two years the policy is generally incontestable. 
(3) Determining material misrepresentations ask: would the company have issued the policy anyway had they known the truth? 
a. Sometimes they would have issued the policy, but at a higher premium: Court will usually find in favor of the insured.
C. Ins. Co.  must show that misrepresentation was material – had they known this information at the outset they would not have issued the policy.
Funchess v. The U.S. Life Ins. Co. (NY 1980) – Gunshot death, misrep. of age
2SP 34
Facts/PP:  Guy says he was 37, but he was really 47.  If he had told the truth about age, he would have been required to have physical exam.  Guy dies by gunshot.
Issue:  Was misreprensentation of age a material & should the ins. co. be able to disclaim liability as a result of mis. Rep?
H/R:  No.  Materiality necessary for rescission is not shown.  No showing that coverage would have been refused had the insured had the physical.  Insured did not show that, had the truth been told, the risk to the company would have been greater. The insured would have passed the physical exam anyway. Misrepresentation had nothing to do w/ the cause of death.  Statute 161(1)(C) which says that if the age of the insured is misrepresented the beneficiary will get the amount of insurance that would have been given to a 47 year old. (Parties must be put into the position they would have been had the truth been told from the beginning.)  Benefit adjusted to the premium as bought at the proper age.

If a policy is rescinded, it is rescinded abanicio(sp?) – premiums refunded.

D. Failure to disclose a persistent heart condition is a material misrepresentation.  Failing to disclose is depriving the ins. co.  of the choice in determining whether to accept or reject the risk.
VanderVeer II v. Continental Casualty Co. (NY 1974) – golf car accident, misrep. of health cond.
2SP 35
Facts/PP:  This was group ins.  Π neglected to set forth that the year before he applied, he had a heart condition & has been taking medication for 21 months.  He had this condition for many yrs & he didn’t tell the ins. co.  Has accident w/ golf cart & makes a claim.
Issue:  Did the Π misrepresent his health?  Was this misrepresentation material?
H/R:  Π conceded that he didn’t tell about his condition.  Π was a Dr. Court had no difficulty in concluding that had the Ins. Co.  known the truth, it would not have issued the policy.  Π misrepresented himself as a matter of law.  Ct held that the misrep was material b/c the ins. co. was deprived of the freedom of choice to accept or reject under Plan A.

**Don’t judge by the outcome, if the insured dies for a reason unrelated to the material misrepresentation – this doesn’t matter.
E. Failing to disclose hx of smoking constitutes a material misrepresentation.
North Atlantic Life Ins. v. Rothman (NY 2d 1989) – failure to disclose smoking hx
2SP 37
Facts/PP:  ∆ is the beneficiary.  Carrier seeks to rescind the policy.  The application indicates that the ∆ hadn’t smoked in 12mo’s.  Insurer submitted a medical report which characterized the decedent as a “heavy cigarette smoker”. & that had this fact been known, the policy wouldn’t have been issued.
Issue:  Was there a material misrepresentation?
H/R:  Yes, company would not have issued policy if it knew the ∆ was a smoker.  Had the truth never came out, the policy would have become incontestable w/in two years.  Ct rejected wife’s application to “rewrite” the policy to reflect one that might had been issued had the company known decedent was a smoker.  (Different from our other cases.  Here, the ct found that no policy would have been issued, so refused to create one).  Time to determine misrepresentation ends when the policy is issued. (??)
F. After applying for ins. policy & before policy takes effect, failure to disclose a change in health status constitutes a material nondisclosure.
Schmitt v. North American Co. For Life & Health Ins. (NY 4d 2006) – material nondisclosure
2SP 38
Facts/PP: Decedent applied for life ins. policy in Jan.  Responded negative to having been treated or diagnosed w/ lymphoma.  Mar. decedent diagnosed w/ malignant lymphoma.  Apr. ∆ delivered & decedent pd. 1st premium on policy.  May decedent died.  Policy in effect when delivery to & 1st premium paid.  

Issue:  Did the policy take effect?
H/R:  Application is a condition precedent to policy.  Decedent failed to comply w/ b/c he failed to notify ∆ change in state of his health prior to delivery of the policy & payment of the premium → the policy never took effect.  Failure to → notify change in health constitutes a material nondisclosure.
5. Incontestibility Clauses

A. 3202(a)(3) - Imposes mandatory requirements on Life Insurance Policies
2SP 40
(1) All life insurance policies shall contain the following provisions:
a. Section 3 – The Policy shall be incontestable after being in force during the life of the insured during the period of two years from the date of issue 
(i) This tells us that if someone makes a misrepresentation to a life Ins. Co.  which leads to the policy being issued if there is no inquiry by the company within 2 years then the misrepresentation is irrelevant.
B. 3216(d)(1)B - Time Limit on Certain Defenses.
C. Two wrongs can create an equitable remedy.
Trainor v. Hancock (NY 1981) – Ins. co. ≠ follow Ins. Dept. Reg. & Insured misrepresented
SP2 42
Facts/PP:  “Churning” – Ins. Co.  tries to have policyholders cash in policy for newer policies. Insurance agents get commissions & policyholders get better policies.  This was an alleged churning case.  There were 2 evils: (1) The ins. co. did not provide the disclosure for churning required.  (2) The policyholder did not tell ins. co. about hospitalization in the middle of the policy.  2 counter-estoppels. (Insured not exactly truthful, agent not exactly scrupulous.  Both in the wrong).
Issue:  Whether an ins. co.’s failure to follow Ins. Dept. reg. when issuing a replacement life ins. policy estops it from raising the insured’s material misrepresentation on an application for life insurance as a defense to liability under the new policy.
H/R:  The court will put people back in position they were before the new policy was instated.  The estoppels cancelled each-other out. Court appeared to try to unravel what would have happened had the truth been told.  Ins. cos. have a duty to investigate & have two years in which to do so.  Court holds that insurer should reinstate the old policies & pay on those.  It is like a do-over.  This is the remedy.
D. Insurer must check for an insurable interest at the time policy was made.  If incontestability period passes,  ∆’s contract is good.
New Engl& Mutual v. Caruso (NY 1989) – death in car at bottom of lake - incontestibility
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Facts/PP:  Insurer brings action against policyholder, seeking declaration that it is not obligated to pay $1.1 million in life insurance because ∆ had no insurable interest in the life of the decedent.  Underlying facts: ∆ gets policy on business partner Salerno’s life.  Salerno is found in his car at the bottom of a Canal.  5 days later ∆ makes a claim for the proceeds of the policy.  
Rule: In NY passage of the incontestability period bars the insurer from thereafter asserting the policyholder’s lack of an insurable interest.
Issue:  Whether the provisions of the incontestability clause may operate to bar Πs claim that the policy is unenforceable for lack of an insurable interest in the owner & beneficiary.
H/R:  Insurance law §3205(b)(2) provide that no one shall procure a policy upon the life of another unless the benefits are payable to the person insured, a representative or one having an insurable interest in the person insured.  Insurable interest may arise by reason of blood or legal relationship or a lawful & substantial economic interest in the continued life or health of the insured.  Policy can be rescinded during policy period, but if they are not then the policy is not void.   Policy, in this case could be insured. 

Summary:  General rule: One has to have an interest in the life of the person being insured when at the time of the policy’s issue (familial or pecuniary).  Policies include the application for insurance.  Policies can be rescinded as long as its within 2 years of the policy period.

	UNIT 5 – PROPERTY INSURANCE


1. 13 Basic Rules of Property Insurance 
A. There must be an insurable interest at the time of the loss – 3401 
(1) Principle of indemnity: You can only recover up to the value of the property that was lost 
(2) Co-Insurance Rule: if you insure for less than 80% ACV of the property, you will be screwed.  Need to use the 80% rule formula when determining the amount you can recover from your policy. 
a. Won’t be able to recover total loss
b. If you have coverage for 80% or more you get full coverage. 
B. Property Insurance is a personal K, it doesn’t run w/ the land
C. The 166 Standard Fire § 3404 lines are written into every policy by statute. 
D. Mortgagee has rights (bank that gives the mortgage): Typical property insurance K gives rights to the mortgagee & the insured 
E. But the Ins. Co.  gets the banks right to subrogate back against the insured for their intentional act 
F. Can’t require a bank to do an examination under oath. 
G. Innocent Co-Insured is protected: the innocent co-insured is allowed to recover, provided she had no knowledge of the wrong-doing.  
H. Criminal Conviction: when there is a criminal conviction for arson this is usually enough for the Ins. Co.  to disclaim coverage & get S.J. 
I. Partnership Exception: when one partner commits an intentional act of wrong-doing without the knowledge, consent, assistance – of innocent partners, under agency theory even the innocent partners lose coverage 
(1) Unless the intentional act was committed outside the scope of the partnership. 
J. No subrogation: the insurer cannot subrogate against its own insured even if they were responsible for the loss.  
(1) Unless the intentional act was committed outside the scope of the coverage
K. Measure of Insurer’s Liability 
(1) Determined by the policy terms 
a. Replacement Value 
b. Strict Value – pre-set price in the policy following an audit 
c. ACV – to determine this NY established the broad evidence rule: 
(i) Takes into account all the actual values o the market: Fair market value, Economist, Replacement Value
L. Claims 
(1) Inventory system – in order to recover, prior to the fortuitous event there must be a reliable inventory system 
M. Punitive: to get punitive damages from the carrier you must show: 
(1) Tort which was material breach of K must be egregious to you (must show that the tort committed against was separate & distinct from the loss) & must be a pattern of behavior that affects society, this pattern must be directed at the public generally. 
(2) If you can’t get punitives, can try to proceed under 349 which is deceptive practices law & this allows you to get attorney’s fees.
2. Property Insurance is generally characterized as first party insurance 
A. Usually there is the Ins. Co.  & a policy holder.  Just 2 parties to the K. 
B. In contrast to 3rd party insurance, where there is the Ins. Co. , the policy holder, & the 3rd party (injured party).
3. Insurable Interest 
A. Must have insurable interest at the time of the loss. 
(1) Insurable interest – must have something to gain or lose by the continued existence or destruction of the property that is the subject matter of the insurance.  
B. §3401 – “insurable interest” shall include any lawful & substantial economic interest in the safety or preservation of property from loss, destruction, or pecuniary damage” 
(1) Policy Reasons: prevents fraud & gambling
(2) On some policies you will see “ATIMA” – As Their Interests May Appear 
(3) Before the carrier will pay, the “insured” must show an insurable interest. 
C. Must show an insurable interest at the time of the loss.  Even if at the time of application there is no interest, if there is an interest at the time of the loss there will be an insurable interest. 
(1) The carrier will look at the application, but won’t make sure that her statements are true.  
(2) Sometimes the insurable interest changes during the course of the insurance K 
4. Pro Rata Clause – this clause will say that if there is any other insurance, the policies will pro rate.  This will prevent a double recovery. 

A. Also language in some policies that will say, “This insurance is in excess of any other policy.”  This creates a balancing of policies, creating basic level of coverage in tandem w/ the 2 companies.  Concept of first party insurance is to make the person whole. 

B. Insurable interset exists where an injury to theproperty or its destruction by peril insured against would involve the assured in pecuinary loss.
Etterle v. Excelsior Insurance Co. (NY 4d 1980) – Elderly couple’s house burned down – Son has title
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Facts/PP:  Elderly couple deeded their house to their son.  The house burned.  Insurer disclaims saying that there no longer was an insurable interest because the couple was no longer the owners, & the policy didn’t cover the current owner.
Issue:  Who has an insurable interest in the property? 

H/R:  Court says this is not a legal right, but this is an equitable right & the court holds the equitable right to be insurable. There may be a constructive trust present whereby the Π’s live in the house if their health permits   Π’s have an insurable interest.  “The test of insurable interest is whether an injury to the property or its destruction by the peril insured against would involve the assured in pecuniary loss.”  Court says that the son does not have an insurable interest because he is not on the insurance policy.  Son is a stranger to the insurance K.  
C. 4 Categories of Insurable Interests: 
(1) Property Right – legal right & equitable right 
(2) Interests reflected in a K – mortgage or a secured interest (anyone who loans $ to buy anything can get a security interest) 
(3) Possibility of legal liability if the property is damaged (Ex: leasing a car. If the car is destroyed, you will have insurance for the value of the car, so you can pay the off the lessor)
(4) Factual Expectation Damages (example: shareholder)
5. New York Standard Fire Policy
A. Insurance Law §3404 - 
2SP 64
(1) every policy written in NY State will have terms that are at least as favorable as the standard lines.  
(2) Works as a sword for the policy holder, but can not be used as a shield. 
a. If you are going to commence a lawsuit you must do it within 24 months 
b. If you have issued a policy & you don’t have the 24 month requirement, you better put that in your policy, doesn’t matter if it is in the NY State statute. 
c. If the standard lines aren’t used, the policy-holder will be given the benefit of greater coverage. 
(3) If the standard lines are not included, they are presumed to be in the policy. 
(4) Mortgagee has an independent right to give notice if the insured fails to do so, must do so within 60 days.
(5) Obligations of insured after a loss: 
a. Must show the property is damaged
b. Provide carrier with records & documents
c. Submit to an examination under oath 
d. File a proof of loss within 60 days of insurers written demand
B. Policy Kit – Property Coverages, ISO Form, HO-3

6. Vendors Purchasers, Mortgages & Subrogees
A. Vendors & Vendees 
(1) Majority Rule: the vendee bears the risk of the loss during the interval b/t a K for sale being signed & transfer of title.  The vendee is subject to a bill for specific performance for the full purchase price. 
B. Uniform Vendor Purchaser Risk Act- 501311 
(1) When the property is damaged w/o fault of either party, the vendor cannot enforce the purchase K, & must return the $ paid for a deposit. 
(2) If the damage is immaterial, neither the vendee nor the vendor shall be deprived of the right to enforce the K.  
(3) When title has been transferred to the purchaser, if the property is damaged w/o fault of the vendor, the purchaser is not relieved of the duty to pay the full K.
C. Rights of the mortgagee 
(1) They are insured to the extent that their interest appears – no more, no less than the amount of the mortgage. 
(2) They have greater rights than the policy holder – if the policy holder commits a crime (policy holder is an arsonist), the bank is still protected. 
(3) Insurer, upon paying the bank, can subrogate & recover against the tortfeasor who created the loss.  
a. Often this will be the policyholder, so that the insurer won’t be able to subrogate
b. But, will be able to subrogate if the loss is intentionally created by the policy holder (the arsonist)
D. The benefit of the vendor’s policy belonged to the vendor, & the vendee had no claim on the insurance money.
Brownell v. Board of Education (NY 1925) – School bldg sold, fire before K completed
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Facts/PP:  Old high school being sold by ∆.  K is for $30,000 & $3,000 was pd. upon execution of the K.  ∆ had ins. of $28,000 upon the school.  A fire occurs.  
Rule:  The benefit of the vendor’s policy belonged to the vendor, & the vendee had no claim on the insurance money.  

Issue:  Can ∆ be forced to specifically perform?  No.

H/R:  Brownell is a stranger to the K.  Insurance runs to the individual insured & not with the land.  When the risk of loss is to the vendor to deliver the item in as good as condition as was promised, the buyer can not get the benefit of the loss.  Court says, Brownell can either take the building or can get the 3K liquidated damages. 

E. General Obligations Law §5-1311 (Uniform Vendor Purchase Risk Act)
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(1) When the property is damaged w/o fault of either party, the vendor cannot enforce the purchase K, & must return the $ paid for a deposit. 
(2) If the damage is immaterial, neither the vendee nor the vendor shall be deprived of the right to enforce the K.  
(3) When title has been transferred to the purchaser, if the property is damaged w/o fault of the vendor, the purchaser is not relieved of the duty to pay the full K.
F. Policy must specifically state that mortgagee is required to submit to an examination under oath – term “insured” is not intended to include the  mortgagee
USF&G Co. v. Annunziata (NY 1986) – Fire & Obligation of EUO
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Facts/PP:  Under a standard fire policy, the named insured is required to submit examinations under oath.  Insurance company made a demand for examination under oath to the mortgagee.  Mortgagee refuses.  Insurance company sues for declaratory judgment to say the mortgagee is obligated.
Issue:  Does the mortgagee have an obligation to attend an examination under oath?
H/R:  Even though there is a mortgagee clause, we are not going to infer into the policy a clause that the mortgagee must submit to an examination under oath.  Only the named insured has an obligation to answer an examination under oath.  Policy provides for the insured to submit to examination under oath.  Mortgagee need not submit to an examination under oath.  Requirement to have the mortgagee to submit to examination under oath was not in the plain language of the policy.  

G. Insurable interests stand on their own.  An innocent co-insured cannot be impacted by the acts other co-inusred (bad acts cannot be imputed onto innocent co-insureds).
Reed v. Federal Insurance Co. (NY 1988) – Sketchy guy tx title to daughter, house burns
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Facts/PP:  Russel Reed purchased property with barn & 30 acres.  Original owner was Universal Gym Inc. (shareholder = Russell).  Then Russell tx it to Russell & his wife then to International Credological Corp. (shareholder = Russell + Cherylan Reed).  Russell had bee convicted of fraud & petty larceny & had numerous unsatisfied judgments & to isolate himself from his creditors.  Policy was under a cancellation notice & Cherylan never paid a premium.  Ins. co. paid mortgagee $186,000 & took an assignment.  At separate trial it was found that Russell burned the house & w/o knowledge by Cherylan.  Jury trial awards Cherylan $186,000 & she claims for personal property. 

Issue:  Should the misconduct be imputed to Cherylan Reed?  (ie: in an accident case where an employee is driving for the employer & gets into an accident or absentee owner of the vehicle – act of a permissive user is imputed to the owner)
∆ Arg:  Unity of interest b/t Cherylan & her father & they are equally responsible for the fire.
Rule:  Innocent co-insured rule – Use the reasonable expectations of the innocent co-insured.  Innocent insured can recover to the extent of her coverage.  “Insurable interests st& on their own.”  Your rights cannot be impacted by the other co-insureds.  (You can’t impute the bad acts of the father to the daughter.)

H/R:  Cherylan did not control her father & she had no knowledge.  She had a reasonable expectation that she would be covered if someone burned her building.  Insurance company knew of the transactions & there was no surprise that their policyholder would expect to be covered.  After the assignment the Ins. Co. foreclosed the mortgage & sold the property.  So Cherylan is out the property & company is only allowed subrogation if they have no liability to the owner. But court held that they did have liability & they were not entitled to the assignment & they were not entitled to the credit.   Insurance co paid out more here [:26-27, 11/1].  Windfall to daughter.  If there is an assignment then there is a “cloud on title” which means the property can’t be sold until the assignment is cleared.

H. Where the ins. policy does NOT conform to ins. reg. the language will be read into the policy: “an insured” provides less protection than “the insured”.
Lane v. Security Mutual (NY 2001) – 17 y/o son burns down house
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Facts/PP:  Single mom raising troubled 17 y/o who burns the house.  Ins. co. has a clause in the policy which states, “Does not pay for intentional acts committed by or at the direction of an insured.”  Insured is defined in the policy to mean the named insured & all relatives residing in the home.  So by definition the son is an insured.  Ins. co. points to exclusion & disclaims coverage.  The lower court: “no” this is in violation of the terms of the policy.  Policy must conform w/ the standard lines “for loss occurring… while the hazard is increased by any means w/in the control or knowledge of the insured”  
Rule:  Where the insurance company does not conform to the standard lines; that language will be read into the policy.

Issue:  Whether a fire ins. policy that excludes coverage for the intentional first set by “an insured” violates Ins. Law §3404 when applied to exclude coverage to an innocent insured.
H/R:  The “an insured” provides significantly less protection.  “The insured” in this case had no control over the teen & no knowledge of his acts.  So the insurance company must pay.  Tried to fix loophole of Reed.  Ct said no.  Provisions have to be consistent w/ regs – cannot narrow the coverage required by statute.
I. Subrogation: is a creature of equity having for its purpose the working out of an equitable adjustment b/t the parties by securing the ultimate discharge of a debt by the person who in equity & good conscience ought to pay it.
J. Cannot subrogate against own insured, even if subrogate agreement signed, & ∆ allegedly negligently cause the fire.
Fireman Ins. v. Wheeler (NY 3d 1991) – Insured allegedly caused fire.
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Facts/PP:  W negligently caused a fire.  Insurer pays the loss, but then wants to subrogate against its own insured.  
Issue:  Can the ins. co. recover damages from its insured, who allegedly negligently started the fire?
H/R:  No.  Court holds that you can not subrogate against your own insured.  Permitting recovery against an insured is inequitable because it “would permit an insurer, in effect, ‘to pass the incidence of the loss from itself to its own insured & thus avoid the coverage which its insured purchased’”  
Subrogation used in third party actions.  Negligence by insured is presumed – that’s what you’re insuring against.  It’s part of the calculation – the premiums are paying to insure against this risk.

7. Nature & Measure of Damage
A. Valuation & Co-Insurance
(1) The Basics 
a. Standard lines say that the floor is the actual cash value & the ceiling is the cost of replacement 
b. Standard lines has an appraisal provision, if there is a dispute about actual cash value 
c. Appraisal Process 
(i) Each side select one appraiser, & together they select an umpire 
d. ACV policies are much cheaper to buy, many older policies are ACV policies 
(2) Categories of damages 
a. ACV 
b. Replacement Costs 
c. Strict Value – appraise it & get a preset policy 
(3) Agreed Value Policy – we agree that in the case of loss the value is X
(4) Young
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a. Measure of Insurer’s Liability
(i) Broad evidence rule.
Elberon Bathing v. Ambassador Insurance Co.
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Facts/PP:  There was a fire.  Appraisal finds 77K replacement value.  There was a 25K primary policy & then an excess policy.  25K gets paid, & then 52 K is in dispute.  This 77K is replacement costs.  Carrier says that 77K is replacement costs, this exceeds the ACV & does not take into consideration depreciation & market value.  Appraisers differences in value are submitted to the umpire & the decision is made by umpires.  Arbitration – it is binding & parties agree to judgment of arbitrator (1 man panel or 3 man panel).  In appraisal – you have 2 appraisers (1 for insurance co. & 1 for policyholder) & these guys will be arguing their point to the umpire.  So in appraisal process the value of property can be determined. You need to consider more than just the replacement costs.
H/R:   Δ wants replacement costs to have deduction… Which valuation do you choose?  NY has adopted BROAD EVIDENCE RULE.  Court says replacement cost is not the only way to compute damages, there are other options.  To determine damages the carrier should look at all facts to get a correct estimate of the loss.  Court says there are three ways to measure damages: market value, replacement cost less depreciation, & the “broad evidence” rule.  Purpose of insurance policy is to indemnify, not to overcompensate, therefore you want to make the person whole.  Most courts, when assessing damages, will use the “broad evidence” rule to compute damages. 

(a) Appraisals.
McAnarney Case 

Facts: Buys building for $8,000.  Insures for $42,000.  Has a fire & claims building is worth $60,000.  Indicated he would sell for 12,000.  There was one offer for 6,000.   Should the court let in all of this evidence? Lower Court says just use pure replacement cost.  Appellate court says that you need to use any fact reasonably tending to throw light upon the subject. 
BROAD EVIDENCE RULE – Loosey goosey evidence rule. 
Rationale for the broad evidence rule: requires the fact-finder to consider all evidence an expert would consider relevant to an evaluation, & particularly fair market value & replacement cost less depreciation.  Any evidence may be used jointly or alternatively according to the circumstances & the property to be evaluated.  If ACV is less than the replacement cost, the ACV controls.
(b) Real or Nominal Loss.
(c) Indexing Homeowners’ Policies.
(d) Suit Clause in Fire Policy.
b. Adjusting Partial Building Losses
(i) Replacement-Value Insurance
c. Valued Policies
(i) Common object insured under valuation clauses are: jewelry, works of art, vessels, & cargo.  
(ii) Notes
(a) Fraudulent Valuation.
(b) Inventory Problem.
d. Valued Policy Statutes
(i) Notes
(a) Kansas v. Misoouri (SP2 111)
(b) Overvaluation
(c) Problem of Condcince
(d) Limited Interest.
e. Coinsurance
You have to insure to 80% of the value of the building & if you don’t you are going to be a coinsurer, & will pay a penalty.  Means that the policy language says that we are going to look at the amount of insurance divided by 80% of the ACV then multiply by the amount of damages.  80-90% of losses to property are not total losses.
Amt. of Ins.  = Award
Prop. Value

Damages

1) Suppose: ACV = 100,000

50,000 (amt of insurance) / 80% of 100,000 * (Amt. of damage = 24,000) = he will be pd 15,000 & he will have to pay 9,000.  

Insurance co. will not calculate the loss based on the total value of the bldg.  You are “penalized” for being under insured.  Ins. co. will calc on 80% of the property value.

2) Suppose Amt. of Insurance is 80,000 

Then all of his cost will be paid fully.  There is a safety zone.  You don’t have to have 100% of ACV to cover your costs, there is a little bit of leeway. Most replacement policies are written without a coinsurance cost. 

Part of this calculation is the ACV & we have the Broad Evidence Rule. 

Gervant 

Facts: Determined that the value of the building is 15K, she has 6K insurance.  To have no penalty she needs to have at least 80% of 15K.  If she doesn’t have 80% what she can recover is the amount of insurance you have divided by 80% of the value of the building times the loss. 

Gervant challenges the value of the building.  Gervant brings a lawsuit to challenge the appraised value of the property.  Most of the time, the policy holder is arguing for the appraisal value to be larger, but in co-insurance people are arguing that their property value is lower. Gervant tries to argue that the property is worth $7K.  If this was the case the fraction would be greater than 1 & there would be no co-insurance penalty.  If you have a total loss, you will get the policy limit. 

Co-Insurance Formula

Co-Insurance = Amt of insurance   X  Amount of Loss 

Policy for 6,000.  She has a loss of 4,960.  Appraiser finds total replacement cost of 15,000.  
80% * 15,000 = 12,000 

So Equation becomes: 

6,000/12,000 * (4960) = 2480 – this is how much money she would get.  Her policy actually had to be higher. 

ACV plays an important part of determining how much money is paid to insured. 

(i) In this case, ACV means the invoice price of lost & unsold inventory + frieght costs & other reasonable dealer costs ≠ retail market value.
Bosun’s Locker v. Fireman’s Fund (NY 4d 1989) – Boat retailer shop burns down before opening
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Facts/PP:  Prior to scheduled opening of Π’s retail boat store, the bldg. & contents were destroyed by fire.  Policy provides for specifically boats  & property held for sale.
Issue:  What is the ACV of all of this br& new stuff to a retailer?  What is the value of stock to a retailer?
Rule: ACV is the invoice price of lost & unsold inventory, together with freight costs & other reasonable dealer costs & not, retail market value.  

H/R:  Not what he would sell it for, what he paid for it.  Should be in the same position as you were before the fire?  What does it take to put the seller in the same position before the fire?  How do you make the wholesaler whole?   

(ii) Must submit more than the cost of repair & replacement as a matter of law to determine post fire market value.
Gumbs v. NY Prop. Ins. Underwriting Ass’n (NY 2d 1985) – Fire to bldg, experts for ACV
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Facts/PP:  Fire to bldg.  Partial damage.  Π rested after his appraiser submitted that the repair costs were $39,508.  ∆ said that you need to have market value.  Court gives the Π leave to get the market value appraised.  Appraiser goes out & says that before the fire ACV was $60K, & the market value after the fire was $20K, so therefore the partial lost recover is the same as the repair costs ended up being (LOL).
H/R:  Π submitted repair costs less depreciation (this is not ACV & is not enough), then submitted evidence of before & after valuations.  Court held that the costs of repair & replacement are insufficient as a matter of law to determine post fire market value.  However, Π submitted more than that & as a matter of law the summary judgment for ∆s should be reversed.

8. Making Claims
A. Proof of Loss & Examination under Oath 
(1) A proof of loss must be submitted to the insured within 60 days of the insurer’s demand of the proof of loss
(2) Statute enacted § 3407: unless the insurance company makes a written demand of proof of loss & provides a form, the insurance company cannot use failure to provide a proof of loss as a defense. 
(3) Proof of loss includes: time & origin of the loss, the interest of the insured & others, Submit ACV of items, encumbrances, Amount of loss, change of use or title, changes in occupancy
B. Ins. Law § 2601 – Unfair claim settlement practices; penalties
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C. Ins. Reg. § 216 – Unfair claims settlement practices & claim cost control measures 
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D. Gen. Bus. Law § 349 – Deceptive acts & practices unlawful
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(1) Hammering out the proof of loss.
Igbara Reality v. NYPIUA (NY 1984) - 
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Facts/PP:  Standard policy says, “within sixty days after the loss, unless such time is extended in writing by the company, the insured shall render to the Company, a proof of loss, signed & sworn by the insured”. Insurer did not have to send demand for proof of loss. 
Igbara:  Demand is made Jan. 18 for proof of loss & no proof of loss was ever received.  Insurance company relies upon his non-filing & does not file an affirmative defense of increased hazard, willful exaggeration, arson & false swearing.  
Bonus Warehouse:  Ins. Co. does not say that insured has 60 days. The demand was made but it did not indicate 60 days.  
Trexler:  2 fires & 2 demands for proof of loss.  Exam under oath was held & proof of loss the demand said it must be filed within 60 days. Atty. For policyholder said we are going to continue exam under oath when you file the proof of loss.  There was claim by policyholder that you would continue the exam & we didn’t file the proof of loss until 5 months later but we thought we were ok because we talked about it at the exam under oath.  


Issue: What happens if the policyholder fails to submit the proof of loss to the insurance company? 

Rule for Proof of Loss:  Court held that had to file w/in 60 days.  Couldn’t say, “I attended exam under oath or that there was some substitute.  60 days means 60 days.  In each of these cases, the insurance company had executed written notice & has provided the forms.  Caveat: if there is some activity that made the insured thing that the 60 day time period did not have to be complied with. Example: Lady comes in with a big long list, she doesn’t have 3 items valued.  She asks the attorney if he wants the proof of loss now, the attorney says, no, keep it & submit it when you are done.  This is a triable issue because you want to determine what the person believed.  If the proof of loss is mailed, & it is postmarked w/in 60 days its good.  Filing a proof os loss is like an affirmative defnse, if the insurer doesn’t raise the fact that the insured didn’t file a proof of loss, this defense is waived.  – must be denies specifically & with particularity.   Must bring suit within 2 years for fire damages.  For other kinds of damage- water loss, burglary etc – it is what the policy says – could be 12 months.  Insured’s incarceration is an insufficient excuse for the insured’s failure to attend an Examination under Oath as required by the policy.   Examination under oath could have been done in prison Insured’s failure to submit to an EUO is a material breach & is an absolute defense for the insurer.

Rule:  Ins. Law. § 3407: Unless insurer has sent out notice, the 60 days does not begin to run until then. Ins. Law. § 3408: Failure to furnish proof of loss as specified shall not be deemed to invalidate any claim unless such insurer shall give insured a written statement & blank form for such proof of loss. 

Issue:  (1) Whether failure to file proof of loss w/in 60 days after a § 172 demand is an absolute defense – YES.  (2)  Whether the defense is waived by the filing of an answer alleging other defense prior to the expiration of the time for filing proof of loss – NO (3) Whether the complaint in Igbara could properly be dismissed for lack of capacity to sue on motion papers which although not asking dismissal on that ground did ask for summary judgment dismissing the complaint for failure to file proof of loss – NO.
H/R:  Basically, court modified the initial standard policy so that there must be a written demand & a blank proof enclosed so that the insured may comply within 60 days)
(2) Failure to submit to EUO constitutes material breach & is absolute defense to coverage.
Azeem v. Colonial Assurance Co. (NY 4d 1983) – Guy sometimes incarcerated
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Facts/PP:  Arson fire.  The Π can’t be produced for exam.  Another date is set.  Atty can’t tell you when the Π could be produced.  Reject the claim based on failure to submit to exam under oath.  Π starts a lawsuit.  Atty submits an affidavit.  Atty didn’t want ∆s to know the insured was in jail.  Lower court grants ∆ unless guy appears w/in 30 days. 

Rule: Failure to comply w/ the terms of the policy provision requiring submission to an examination under oath constitutes a material breach of the insurance K & is an absolute defense to suit on the policy.
Issue:  Did the Π fail to comply w/ the terms of the policy? YES
H/R:  Purpose of Exam is to enable the insured to obtain all knowledge & facts while the information is fresh to protect the insured against false & fraudulent claims.  The record demonstrated a patter of non-cooperation for which no reasonable excuse for noncompliance has been proffered.  Here, Π failed to perform any part of his obligation to submit to an examination under oath & he made no attempt to do.  Complaint dismissed.
(3) If SoL provision include in policy for lesser amt – it is read to conform to statutory requirements.  If provision not included at all, it is read as the general SoL for an action applies.
1303 Webster Ave. Realty v. Great America Surplus Lines Ins. (NY 4d 1984) – Policy / SoL
2SP 148
Facts/PP:  Standard fire policy had a 1 yr Statute of Limitations rule.  The statute says there is a 2 yr. SoL.  Policyholder says that b/c the standard policy language has been violated, the SoL is null & void & therefore the SoL is 6 yrs.   

Issue:  Is the complaint barred from SoL?  NO
H/R:  ∆ had waived the 2 yr. SoL b/c they did not include it in their policy.  If language is ambiguous, read it in favor of the insured.  Ins. co. tried to use standard lines as a shield – wants to have the 2 yrs. written in.  Where a policy of fire ins. provides for a shorter SoL than permitted by the standard fire ins. policy contained in §168(5) the policy is enforceable as if it conformed w/ the statutory standard.  H/e, if an ins. co. issues a policy of fire ins. w/o any SoL provision it is not entitled to the benefit of the 2 yr. SoL, & the general SoL of 6 yrs. for an action applies.  
(4) Ambiguity in a policy shouldn’t be read to allow someone to benefit from criminal acts.
Astoria Quality Drugs v. United Pacific (NY 1d 1990) – Fire loss, fraud in proof of loss & EUO
2SP 151
Facts/PP:  Π insured sought recover for personal property loss & business interruption loss cause by fire.  ∆ affirmative defenses included fraud in Π’s proof of loss & false swearing in the EUO.
H/R:  As a matter of public policy, an insured should not be permitted to recover as a result of fraudulent conduct, which said conduct may also constitute a crime.  Even an ambiguous clause should not be read to allow for criminal conduct; depart from rationale of the 2d & 4d courts.  Remanded.
(5) Reports made for the purposes of deciding whether toaccept or reject claims are discoverable, reports made solely for the purpose of litigation are not discoverable. 
Landmark v. Beau Rivage (NY 2d 1986) – Restaurant fire, Ins. Co. seeking discovery immunity for rpts.
2SP 153
Facts/PP:  Fire loss to ∆s restaurant.  Premise insured by Π.  Police & fire officials voiced the opinion that the fire was suspicious in origin.  Π immediately retained independent adjuster & an arson expert to conduct an investigation.  6 mos. after the ∆ submitted proof of loss in writing, the Π issued a disclaimer of coverage.  Π commenced action to declare the ins. policy void by reason that the hazard was increased by means w/in the control of knowledge of the insured.  Ins. carrier now seeking to have fire investigation reports be immune to discovery.
Rule:  The burden of showing that specific material is conditionally immune from discover b/c it was prepared solely in anticipation of litigation, is upon the party asserting the immunity.

Issue:  Whether or not an ins. carrier has met its burden of proving that the reports of an independent adjuster & arson expert, retained by it to investigate the origin of a fire on insured’s premises, were material prepared solely for litigation, & thus, conditionally immune from discovery.
H/R:  The pymt or rejection of claims is a part of the regular business of insurance.  Reports which aid ins. co. in the process of deciding which of the 2 indicated actions to pursue are made in the regular course of its business.  H/e, once it has rejected the claim, reports made to it to aid in the resistance of the claim are made for the purpose of litigation.  The reports were made in an effort to conduct an investigation for the purpose of aiding it to decide whether to accept or reject the ∆’s claim & not solely for the purpose of litigation → they are subject to disclosure.
9. Defenses
A. Burden of proof is on the party asserting the arson.
Hutt v. Lumbermens Mutual Casualty Co. (NY 2d 1983) – Fire, 1 expert for arson
2SP 157
Facts/PP:  Π seeking to recover from loss of fire.  ∆ assert affirmative defense of arson.  ∆ produces single expert who concludes that the fire was arson based on pour patterns & V patterns. 
Issue:  Whether the ∆ met its burden of establishing the affirmative defense of arson.
H/R:  an inference of arson must be “strong & almost inevitable” / clear & convincing.  C&C relates to the quality & quantum of proof.  The evidence is equally balanced in this case.  Neither qualities nor quantitatively does it meet the required level of convincement.  The expert’s opinion is based upon conjecture & speculation & cannot be deemed to preponderate in favor of ∆’s hypothesized theory of arson, particularly in absent of a motive.  The jury’s verdict should have been set aside as against the weight of the evidence –new trial granted.
B. Fraudulent concealment may void an insurance policy, even if the fact concealed was not one inquired into by the insurer.
Lighton v. Madison-Onondaga Mutual Fire Ins. Co. (NY 4d 1984) – previously damaged by fire
2SP 160
Facts/PP:  Π seeking to recover from loss of fire.  ∆ assert affirmative defense that Π’s had willfully concealed the fact that their property had been damaged by fires of a suspicious nature prior to the issuance of the policy.  Jury found that the ∆s did not prove concealment but that the fire was deliberately set.  
Rule:  If the applicant for ins. is aware of the existence of circumstances which he knows would influence the insurer in action on the application, he is required to disclose that circumstance to the insurer, though unasked.

H/R:  The proof established that Πs were asked no questions w/ relation to prior fires when they applied for the insurance; that a few months earlier a fire had occurred in their basement; that the fire was deemed suspicious by a fire investigator who informed Π of that fact; & that had the ∆s been aware of the circumstances of the fire, the ins. policy would not have been issued.  Concealment is “the designed & intentional w/holding of any fact material to the risk which the insured in honesty & good faith ought to communicate to the insurer.”  Fraudulent concealment may void an ins. policy, even if the fact concealed was not one inquired by the insurer.  The proof established that there had been concealment.  
C. Where a proof of loss established solely through inventory computation or profit & loss computation is excluded, personal observation may be sufficient to prove the loss. 

Ace Wire v. Aetna (NY 2d 1982) – theft of inventory
2SP 161
Facts/PP:  Action to recover for losses allegedly sustained by the Π’s due to a theft of inventory committed by unidentified employees, Πs moved to strike the ∆’s answer denying liability & for summary judgment.  Π’s discovered the loss of 100 more reels for cable & wire.  ∆s agreed to insure the Π against loss.  Loss, the proof of which is dependent upon an inventory computation or a profit & loss computation is excluded in the policy.
Issue:  Whether the Πs have established the existence of a triable issue of fact regarding the sufficiency of their claim in view of the specific exclusion contained in §2(b) of the underlying K of insurance.
H/R:  Loss established by personal observation & knowledge (as in the case here) would be readily distinguishable from a loss established solely by reference to perpetual inventory records & a “unit reconciliation” of the existing physical inventory w/ the totals reflected therein.  The affidavit of Deutsch are legally sufficient to establish the existence of a triable issue of fact regarding the Π’s right to recover at least a portion of their claimed losses under the terms of ∆’s policy.
D. Insurance Law Art. 4 – Insurance Frauds Prevention
2SP 165
(1) § 401 – Title; legislative declaration & purpose
(2) § 402 – Insurance frauds bureau
(3) § 403 – Prohibition 
(4) § 404​ – Procedures 
(5) § 405 – Reports 
(6) § 406 – Immunity 
(7) § 407 – Other law enforcement authority, powers & duties not affected or impaired
(8) § 407a – Special fraud studies
10. Punitive Damages & Attorney Fees in First Party Cases
A. Contractual Damages Include: 
(1) (costs within policy limits) ie:
a. Building  - 200k 
b. Content  - 100k 
c. Add’l living expenses – 50k 
d. Debris removal  - 20k 
B. Extra Contractual Damages: 
(1) The basics 
a. Usually you will just get your policy limit, but upon occasion you can get punitive damages and/or attorney’s fees 
(2) Hard to get. 
a. §2601 is not available as a private cause of action for punitive damages, however, you can have a private right of action under either §349 or under the common law Walker standard 
(i) This standard is derived from tort law 
(ii) Walker Standard is a two-prong test 
(a) A P must demonstrate egregious tortuous conduct by which she was aggrieved (the tortuous conduct must be separate & distinct from the carrier’s failure to pay) & 
(b) Pattern of similar conduct directed at the public generally 
(iii) Deceptive Acts & Practices: Business Law §349 
(a) Under this you can bring a private cause of action against the carrier that aggrieved you. 
(b) Standard is lower than Walker. 
(c) All P can recover is either actual damages or $50 whichever is greater, or the court at its discretion can award up to 3X actual damages with a cap of $1,000.  Can also get reasonable atty’s fees. 
(d) §349 is not going to apply specifically to written K’s, form policies are the most likely to be covered. 
C.  Punitive Damages – punish a person for bad acts as a matter of public policy 
(1) Gen. Bus. Law §349 - does create a private action.
Riordan v. Nationwide (2d Cir. 1992) – House fire, sue under GBL §349
2SP 170
Facts/PP:  Fire in the house.  Damage to house is 36,000.  Contents is 112,000.  Also incurred Additional Living expenses of 49,000.  Insurance adjuster, Hahn, basically ignored these people.  On building claim he is willing to pay the entire amount, but on the contents claim he offers 21,000 & makes payment of building conditional upon acceptance of the 21,000.  Further, bank won’t release the check unless the building is repaired.  Idea that bank is on the check is to make sure the house is repaired.  Insured starts a lawsuit & wants Atty fees & punitive damages.  He sues under Gen. Bus. Law § 349: “declares unlawful “deceptive acts or practices in the conduct of any business, trade or commerce or in the furnishing of any service.”  Gives a private cause of action & an individual can sue & claim there have been violations of the GBL.  You can recover nominal fee but, you can also get Attorney’s fees. 

Walker v. Shelton: (p.210): Punitive damages are generally are recoverable if there is morally culpable conduct aimed at the public.  “tantamount to a critical indifference to your obligations” = EGREGIOUS conduct.
So far: Building: 36,000; Contents: 112,000; ALE: 49,000; Atty: 174,000; Puni: 150,000.

Issue:  Are punitive damages recoverable?  Does GBL apply to Insurance?
∆ Arg:  We have a specific unfair claims practices, Ins. Law §2601 & that pre-empts the GBL.  Unfair Claims Practices says that there is not private cause of action under unfair claims practices even though you proved it.  So insurer argues that Unfair Claims Practices preempts the GBL.
H/R:  Appellate Court Rules that: GBL applies to ANY business.  Court affirms atty fees of 174,000.  It rules that there is no case law to determine whether the 150,000 are appropriate so they certify the question to be decided by the Court of Appeals.  While it is on certification, the case settles.  Issue not decided until Rocanova.  Riordans had essentially 3 claims: (1) K claims; (2) Violations of § 349; (3) Violations of the fair claims practices act – this is enacted under Ins. Law §2601.  Carrier: this is not an independent COA; rather the only remedy is for the carrier to be sanctioned by the superintendent of ins.  Ct. tables question of whether §2601 creates a private COA, but holds that § 349 does create a private cause of action. 

(2) Ins. Law §2601 Does NOT create a private cause of action in the Empire State. 

Rocanova v. Equitable Life Assurance Society (NY 1994) – Dry Eye diagnosis
2SP 180
Facts/PP:  Π has a disability policy; he increases the policy shortly before he is diagnosed w/ dry-eye syndrome.  Π claims that the claims handler systematically ignored his efforts to get the claim paid.  Ins. co. wanted to rescind his policy claiming he was disabled before he upped the coverage.  Lower court dismissed the claim for punitive damages.  2 types of claims: his own problems, & the fraudulent practices over time by the ins. co.  6 causes of action in the complaint.  Π alleges a 10 yr pattern of fraudulent conduct.  124 vignettes of claims being rejected – this is an example of how bad these people are.  Insurance company says that Π didn’t tell company about disability.  Motions were made to dismiss Punitive damages claim.  
Rule:  State does not recognize a private cause of action under Fair Claims Practices Statute.  

Issue:  (1) Does Fair Claims Practices Statute establish a private cause of action?  (2) Does this pre-empt common law right to punitive damages?
H/R:  There must be an independent tort as a basis for punitive damages.  The reason is that punitive damages are parasitic.  They have to be attached to something else.  Violation of §2601 does not give rise to a private cause of action – only gives the Superintendent of Insurance to Sanction.  To establish punitive damages:  a private party seeking to recover punitive damages must not only demonstrate egregious tortuous conduct by which he or she was aggrieved, but also that such conduct was part of a pattern of similar conduct directed at the public generally.  Two step test: have to have egregious, almost criminal conduct, aimed at the individual & has to be aimed at the general public.  Have to show the there was a pattern. Policy: Punitive damages are not to remedy private wrongs, but to vindicate public rights.
(3) Policyholders who have specially written Ks will not be able to proceed under GBL §349
NY Univ. v. The Continental Ins. Co. (NY 1995) – NYU Fraud
2SP 189
Facts/PP:  Employee of NYU bookstore basically defrauds the company.  NYU has a policy that will pay it for fraud of its employees.  NYU conducts investigation.  Employee explains that there was a “bill & hold” policy.  Ins. co. denies claim.  
Issue:  (1) Whether the complaint states a cause of action for punitive damages under the standards set forth in Rocanova – NO.  (2) Whether Π has stated a cause of action under GBL §349 – NO.
H/R:  Court reconfirms that there is no private cause of action under § 2601 & further says that GBL §349 does not apply b/c it is aimed at “consumer transactions” & NYU negotiated the terms of the policy & was written after those negotiations & NYU is not a consumer.  Notes: You can have a GBL cause of action if the policy is consumer oriented.  If GBL does not apply, then you can try to get punitive damages under Walker.  But remember, this is a really hard standard to meet.
(4) Bad faith breach ≠ a separate cause of action to a k.
Acquista v. New York Life Ins. (NY 1d 2001) – Dr. gets sick, ≠ totally disabled.
2SP 199
Facts/PP:  Π doctor w/ specialties in internal & pulmonary medicine became ill.  Applied for disability benefits & was rejected under the 3 disability policies on the ground that he can still perform some of “the substantial & material duties” of his regular jobs & → is not “totally disabled.”
Issue:  Whether those tasks that Π is still demonstrably able to handle, such as seeing a limited # of patients who can make office visits, are substantial enough to amount to the ability to perform “the substantial & material duties” of his regular job or jobs as they existed prior to the onset of his illness.  

H/R:  ∆s’ documents conclusively establish, as a matter of law, that contrary to Π’s allegations, he is still able to perform “the substantial & material duties” of his regular job or jobs as they existed before he became ill.  Bad faith conduct: breach of insured’s duty of good faith is not a separate cause of action.  The duties & obligations of the parties are contracted rather than fiduciary.  Beck court reasoning: “there is no reason to limit damages recoverable for breach of a duty to investigate, bargain, & settle claims in good faith to the amount specified in the ins. policy.  Nothing inherent in the K law approach mandates this narrow definition of recoverable damages.  Although the policy limits define the amount for which the insurer may be held responsible in performing the K, they do not define the amount for which it may be liable upon a breach.  The Π’s cause of action alleging bad faith conduct on the part of the insurer cannot stand as a distinct tort cause of action, we conclude that its allegations may be employed to interpose a claim for consequential damages beyond the limits of the policy for the claimed breach of K.

(5) Where a party is merely seeking to enforce its bargain, a tort claim will not lie.  Independent duty of care does not exist in all contracts.
Brown v. The Paul Revere Life Ins. (S.D.N.Y. 2001) – Disability ins. cancelled
2SP 208
Facts/PP:  Π brought action for breach of disability insurance K.  Π alleges that insurer refuses to pay first party benefits.  The most comprehensive discussion of the situations in which an insurer’s refusal to pay first party benefits will support both punitive & tort claims as in NYU v. Continental.  
Policy behind Punitive damages: Under NY law, punitive damages are not normally recoverable for ordinary breach of contract claims because the purpose of such damages is to vindicate public rights, not to remedy private wrongs. Punitive damages are available only in the rare instances where it is necessary to deter defendants & others like them from engaging in morally reprehensible conduct.

H/R:  Court of Appeals sets up a 4 part test to determine when insurer’s refusal to pay first party benefits will support both punitive damages & tort claims: (1) ∆’s conduct must be actionable as an independent tort; (2) the tortuous conduct must be of the egregious nature set forth in Walker v. Sheldon; (3) the egregious conduct must be directed to Π; & (4) it must be part of a pattern directed at the public generally (Rocanova).  NYU case: “Where a party is merely seeking to enforce its bargain, a tort claim will not lie.”  Independent duty of care does not exist in all contracts.  (Look for a place where the company must act by the very nature of its services –ie: to protect people & property from physical harm). 

	UNIT 6 – CONTINUATION OF UNIT 3: LIABILITY INSURANCE


1. Specific Types – Liability Insurance

A. Auto – pg. 56 in CPCU handbook

(1) Structure of Insurance Policy: Plain language policies 
a. Definitions: usually bolded or quoted or capitalized; “named insured” = “you” & “your” is defined & includes your spouse if you live with one & if she leaves then policy is good for 90 days after she leaves 
(i) Leased cars considered owned if the lease is at least 6 months. 
(ii) Family member is defined – a person related by blood, marriage, or adoption who is a resident of your household. 
(iii) “Occupying” – in, upon, getting in, out or off. 
(iv) “Property damage” – injury to or loss of use of tangible property 
(v) “Your covered auto” – any vehicle shown in the declarations or a “newly acquired auto”, any trailer you own, any trailor you don’t own while used as a temporary substitute 
(vi) “Newly acquired” – if you become owner of it during the policy period.
b. Part A – Liability Coverage 
(i) Insuring Agreement 
(ii) Liability Insurance – designed to protect you from claims by third parties.  Liability Insurance has obligations of defense & indemnification. 
(a) Will pay for damages to bodily injury or property damage for which any insured becomes legally responsible for any auto accident – there is no definition of auto accident. All of the common law goes into the definition of auto accident. 
i. Accident = fortuitous event – actor does not expect or intend the results. 
ii. Damages – include pre-judgment interest in some cases 
(b) Who is the “insured” –
i. you & any family member for the use of any auto or trailer.  If you have the policy or your spouse or resident children do, they are covered for the use of any auto or trailer. 
ii. Any person using ‘your covered auto’ so if you lend it to someone then the policy will cover it.
iii. Omnibus Clause – if you are driving for someone else, the person driving is covered & the employer is covered under employer’s policy 
iv. Employer covers car the employee uses or employee’s family  
v. No coverage who intentionally causes “bodily injury” or property damage. If the incident is not within coverage then there is no such thing as waiver.  Waiver only applies for exclusions, it can’t create coverage if none ever existed. 
vi. For ‘property damage’ to property owned or being transported by that person. Ie: Woman transporting fancy dishes.  Friend sues her.  But Woman won’t have coverage under her liability damage because it is property damage being transported by the insured.  
vii. Property damage rented to, used by; or in the care of; that person 
viii. Bodily injury to an employee of that person during the    course of employment.  (Both are entitled to Worker’s comp. )
ix. public or livery conveyance (ie: taxi service) but not share-the-expense carpool
x. If you are test-driving a car, then the owners policy will cover the mechanic & so will the garage’s policy
xi. Coverage for your use of your car during business – designed to make sure you have coverage for any pickup or van
c. Permissive use exclusion – “using a vehicle without a reasonable belief that the person is entitled to do so” (exclusion may not be applicable to family members).
(i) Responsibility covered by VTL 388 – tort Q.  Owner not responsible if use is non-permissive.  BUT, if the driver is a family member excluded from the exclusion, the insurance company still covers the driver.  Must separate the universe of tort & the universe of coverage.
(ii) Insurance v. Vehicle & Traffic Law 388 (separating the world or tort & the world of insurance) 
(a) Permission for the purposes of insurance is measured from the standpoint of the user 
(b) Under §388 permission is determined from the standpoint of the owner 
i. Example: Dad gives permission to his son to use the car, then son lends the car to a buddy, the buddy will be covered under the insurance policy, but the dad will not be liable in tort – therefore, the dad is protected from excess coverage.  
(c) Vehicle & Traffic Law 388 imposes liability on the owner for permissive use of the driver.  In this case, buddy was non-permissive driver. 
(d) When there is permissive use, the owner is responsible also.  A lawsuit is filed – Defend father, defend son, driver is an insured unless exclusion takes her out, she had a reasonable belief that she was entitled so she will have coverage under the policy.  Girl will get a defense as well. Driver still has coverage. 
i. This exclusion does not apply to a family member which is owned by you.  (Son takes dynamite, blows up safe & takes the keys & drives away – sue the father & the son.  Father is not responsible for the accident.  Son was non-permissive user.  
(e) Insurance will not cover vehicle having fewer than four wheels or designed for use off the public roads.  The exclusion doesn’t apply to vehicle in emergency.  
(f) Any vehicle other than your covered auto which is owned by you or furnished or available for your regular use. 
(g) No car used for drag racing 
d. Limit of Liability 
(i) Minimum in NY 125K/50K/10K 
e. Out of State Coverage 
(i) Policy pays another state’s higher limit if the accident occurs in a different state 
(ii) If W.Va. requires a certain provision, i.e.: interspousal coverage, then your policy will pay that as well 
f. Other Insurance 
(i) Purpose of this is to answer if more than one policy covers this car.  If you are driving a car that you do not own, our policy will be excess.  There is also a pro-rata clause.  
(a) If there are 2 policies that both provide primary coverage - 2 ways to determine their contributions. 
(b) Pro rata clause: numerator is the amount of coverage, & the denominator is the total amount of coverage: 

i. I.e.: Husb& 50K, W 100K, the owned car pays first – the H & W will add together – (add together policy 150,000) – So the W will pay 1/3 (50K/150K) & H will pay 2/3 (100K/150K).  
(c) One policy may state that it is excess coverage. 
(d) Escape clauses
g. Part E – Duties after an accident 
(i) Two notice requirements 
(a) Notice of the accident
(b) Notice of the lawsuit.
(ii) Duty to cooperate (Thrasher case – 3 point test to show non-cooperation)
(iii) Don’t lose coverage if insured bankrupt
(iv) Subrogation coverage – insured must cooperate in these sorts of actions.
(2) Insurance Law §3425 –
2SP 215
a. Certain property / casualty insurance policies; cancellation & renewal provisions; agents’ contracts & brokers’ accounts
(3) Regulation 60.1 – Minimum Provisions for Automobile Liability Insurance Policies
2SP 226
a. 60.1.1 – Mandatory provisions
(i) Minimum liability coverage
(ii) Defense & expenses
(iii) Coverage in foreign jurisdiction
(iv) Ratable contribution
(v) Unconditional tender of policy limits
(vi) Insureds
(vii) Use or operation
b. 60.1.2 – Exclusions
2SP 234

(i) In general

(ii) Livery exclusion
c. 60.1.3 – Discretionary provisions
2SP 237
d. 60.1.4 – Payments to insured.
2SP 239
e. 60.1.5 – Rental vehicle coverage
2SP 240
(i) Definitions

(ii) Priority of Payments
(iii) Exclusions
(iv) Subrogation
f. 60.1.6 – Supplemental spousal liability insurance
2SP 245
(i) Minimum requirements of SSL insurance
(ii) Notification about SSL insurance
g. 60.2.0 – Preamble
2SP 248

h. 60.2.1 – Basics of SUM coverage
2SP 249

i. 60.2.2 – Notice about SUM coverage
2SP 252

j. 60.2.3 – Requirements for SUM endorsements
2SP 255

(i) Definitions
(ii) Damage for Bodily Injury Caused by Uninsured Motor Vehicle

(iii) SUM Coverage Period & Territory
k. 60.2.4 – Arbitration of SUM claims
2SP 266

(4) Vehicle & Traffic Law §§311, 313, 318

a. § 311 - Definitions
2SP 269
b. § 313 – Notice of termination
2SP 272

a. § 318 – Negligence in use or operation of vehicle attributable to owner
2SP 277

(2) Regulation 35-A (11 NYCRR 60.6)

(3) Inclusions

a. Use or Operation (loading / unloading)

(i) Loading & unloading is considered to be w/in the definition of use or operation of a car
Utica v. Prudential (NY 2d 1984) – paneling loaded in car fell
2SP 278
Facts/PP:  Paneling loaded into car fell on insured while she was driving the vehicle.  She sues Conklin & Strong (the co. she bought the wood paneling from) for negligent placement of the lumber.  Utica Mutual brings an action for a declaration that the Calls’ auto liability carrier, Prudential Property was obligated to defend Conklin & Strong & pay any judgment the Calls might obtain w/in Prudential’s policy because Prudential defined “use” (in “use & operation”) to include “loading & unloading”.  
Arg:  Prudential argued that Mrs. Call’s injury was not caused by “loading & unloading” because that process had been completed by the time the injury occurred.
H/R:  (1) It is irrelevant that the harm is sustained at a different place & time than the loading or unloading.  Loading & unloading coverage includes injuries resulting from the negligence of insured persons in the loading or unloading process.  (2) The coverage is not limited to the named insured because there is no clear & explicit language in Prudential’s policy that restricts “loading & unloading” coverage.  Conclusion: Conklin & Strong is an insured under Prudential’s policy because the Call vehicle was being used by Conklin & Strong when its employees loaded it.
(i) Truck exploding is an auto accident after all.
Aetna v. Liberty Mutual (NY 4d 1983) – Rental truck explosion
2SP 281
Facts/PP:  Truck was rented from Bison Ford Truck Sales by Austin through its employee Rinker who used it to deliver explosives to the Lancaster Stone Products Corp.  Rinker overloaded the truck & drove 30 miles.  The truck exploded.  Bison is insured by Liberty Mutual.  Counsel Argument: This was a poor business decision & should be covered by Aetna.
Issue:  Is Liberty Mutual required to provide defense & indemnification where Liberty Mutual argues that Austin was not a permissive user & the explosion did not arise out of the use & operation of the truck?
H/R:  Liberty Mutual is required to indemnify.  Austin was a rentee of Bison & as such was an additional insured.  A violation of the rental agreement does not rebut the presumption of permissive use.  Liberty cannot then sue Austin Powder to get money back b/c Austin Powder Co. became their insured in this case – & you can’t subrogate against your own insured.
(ii) Rescuing driver from a burning car does not constitute use or operation & not covered.
Zaccari v. Progressive Northwestern Ins. Co. (NY 2d 2006) – Man rescued from a burning car
2SP 287
Facts/PP:  Π observed a car accident.  Hurt his back while trying to pull driver out of a burning car & notified ins. co. 1.2 yrs later.  ∆ disclaimed coverage 49 days later on basis Π’s injuries did not arise out of use of car & b/c it did not receive timely ntc of claim.  Π sought to recover for his injuries.  No underlying answer was interposed & default judgment was award to Π.  ∆ seeking to dismiss the complaint.
Issue:  Whether the Π’s injuries arose from the use or operation of insured car – NO.
H/R:  Whether an accident has resulted from the use or operation of a covered car requires consideration of a 3-part test:

(1) the accident must have arisen out of the inherent nature of the car; (2) the accident must have arise w/in the natural territorial limits of an car, & the actual use, loading, or unloading must not have terminated; & (3) the car must not merely contribute to cause the condition which produces the injury, but must, itself, produce the injury.  Π’s injuries were not covered under the use & operation clause of its policy.  It was not the vehicle itself which caused the Π to injure his back, but, in the Π’s words it was the act of “rescuing.”
c. Omnibus Clause

(i) Rental care case – omnibus clause
Allstate v. Travelers (NY 2d 1975) – Accident in rental car
2SP 290
Facts/PP:  Rental Car Case.  Person not mentioned in the rental agreement drives the car & gets in an accident.
Issue:  Is the lessor’s insurer (Travelers) to insure & defend Hagar the allegedly negligent driver in the personal injury action by the lessee-passenger, McGinnis – YES. 
H/R:  The non-negligent lessee passenger is equally entitled, with the third party victim, to the benefits of the public policy that victims of automobile accidents should have recourse to a financially responsible defendant.  It is inevitable & foreseeable that the injured party may be the lessee.  Insurance coverage afforded Hagar by Travelers should be equal to that which would have been afforded the lessee had the lessee been operating the rental vehicle at the time.
(ii) Renting a car gives renter who lends a the car to 3rd party gives constructive consent b/c they knew or should have known that the chances of someone else driving it existed.
MVIAC v. Continental (NY 1974) – Car rented & lent to another
2SP 292
Facts/PP:  Andersen rents car to drive Sills family to a funeral.  Anderson is unable to drive due to a work conflict.  Lessee is not to surrender the use of the vehicle for any reason without lessee’s permission.  Anderson gives permission to Sills to drive family to funeral.  Sills gets into an accident.  Hazel McMillan is injured.  Continental refuses to defend or indemnify Sills claiming that he was not a permissive user under Discount’s lease agreement.  Lower court found Andersen gave permission & therefore there was coverage.  Appellate coverage reversed & found that lease granted permission & that permission wasn’t granted under the terms of the lease.  
Issue:  Is Continental required to defend & indemnify Sills? 

H/R:  Discount had given constructive consent to Sills driving b/c they knew or should have known that the chances of the car being driven by another person other than the lessee were great.  Legislative purpose is to protect an innocent injured victim.  Discount gave constructive consent to Sills who drove its vehicle with the consent of the lessee.  Continental is required to pay for Sills’ defense & the resulting judgment.  Sounds like it is leaving open one question: B/c Andersen violated the lease can discount or its insurer bring an action against Mr. Andersen for violating the lease?
(5) Exclusions

(i) Worker’s Compensation

(ii) ∆ is liable for recovery against its insured where the concurrent negligence of its employee exposes the isnrued to equitable apportionment under dole-dow doctrine at the suit of a joint tort-feasor.
Graphic Arts v. Bakers Mut. (NY 1978) – Two vehicles collide
2SP 296
Facts/PP:  Employee Carr’s truck collides with vehicle owned by Armor Elevator Co & operated by Jarnatowski.  Both vehicles were operated negligently.  Wacht was a passenger in Carr’s truck & was injured.  Employers car does not cover damages that occurring during employment because of Worker’s Compensation.  Mr. Carr was driver.  Carr brings 3rd party claim against other driver.  

Issue:  (1) Whether the employer’s vicarious liability for the concurrent negligence of its employee, Carr, is w/in the exclusion when, on the 3rd party complaint of a non-employer joint tort-feasor the employer is subject to comparative or equitable apportionment for injuries – NO.  (2) Whether it is an excluded “obligation for which the insured may be held liable under” the Worker’s Compensation Law – NO.
H/R:  This was an action against another driver & that driver was seeking contribution & this was different than employee v. employer.  This is a claim for contribution not one for an employee injury.  The person making the claim is a 3rd party & since the claim is one for contribution & not employee v. employee then the exclusion is inapplicable.
b. Interspousal
(i) Divide Tort from Insurance.  Ask yourself in the world of tort, what are the rules?  What can you do in NY?  Then look at the insurance question. 
(ii) So, e.g. 
(a) A spouse can sue a spouse 
(b) Under NY law, it is presumed that there is no coverage for an injured spouses claim against his or her spouse unless the policy provides it. 
(iii) Insured’s spouse cannot recover for injuries from insured’s insurer - §167(3) constitutional.
Yankelevitz v. Royal Globe (NY 1983) – Spouse injured in car accident 
2SP 302
Facts/PP:  Π’s spouse was severely injured while riding as a passenger in an automobile operated by Π & owned by Novel Package corp, one of Π’s employers.  Nothing in the policy excluded coverage.  
Rule:  §167(3) operates to exclude coverage for liability of the insured for personal injury or property damage claims by the insured’s spouse where the culpable conduct of the insured is in issue, unless the policy expressly declares such coverage.

Issue:  Is subdivision 3 of section 167 or the Insurance Law (now 3420), which excludes coverage for liability of the insured for personal injury or property damage claims by the insured’s spouse where the culpable conduct of the insured is in issue constitutionally infirm?  
H/R:  No.  The insured has ample notice of the terms of the exclusion by virtue of the statutory provision itself which is deemed included as a policy provision.  Mr. Y should have read the law & recognized he was not covered 

(6) Liability Limits
a. NY Limits: 
(i) Basic Coverage 
(a) 50K for injuries/25K limit per person 
(b) 100K for death/50K limipt per person 
(c) 10K for property damage (damage to someone else’s car). 
(ii) Split Limit Policy – designates limits for different parts of claims
(iii) Single Limit policy – set amount for whole accident, doesn’t divide up 
(iv) If policy is written in a different state, carrier has to agree that if the car is driven in another state with higher limits, the policy automatically has the higher requirements of the state in which the car is located.
b. Example of dividing out a single limit policy.
Harleysville Mutual v. Boerst (NY Sup. Ct. Erie 1982) – Resident of PA in accident in NY
2SP 304
Facts/PP:  Policy has basic Injury 25,000, 50,000/ accident, 10K Property damage.  Death 50K & 100,000 

There are also single limit policies – in this case the PA driver had 75,000 single limit policy.  Injured party argued that this wasn’t enough coverage in NY.  Court should impose a higher single limit on this guy & there should be 125,000 to cover this accident.
Rule:  Insurance Law requires minimum coverage of $50,000 for one death; $10,000 for bodily injury for one person or $20,000 for two or more; $5,000 for property damage.

Issue:  How is a single limit policy divided to meet NY requirements?
H/R:  In this case only one person was killed.  $50,000 was set aside to cover the death.  20,000 set aside for the injuries & & 5,000 for property.  Adding these all together, this is enough coverage.
c. Per person, per accident policy language requirements
Matter of Mostow v. State Farm Insurance Companies (NY 1996) – 2 injured, won Arbitration
2SP 306
Facts/PP:   Π’s involved in auto accident.  Awarded $290K combined after arbitration.  Π’s seeking to confirm the award.
Issue:  Whether the terms of a policy of insurance providing that the $100K per person policy limit “is the amount of coverage for all damages due to bodily injury to one person” and that $300K limits of liability for “Each Accident” is the total amount of coverage for all damages due to bodily injury to two or more persons in the same accident” are ambiguous.
H/R:  100K per person 300K per accident.  Policy did not have a “subject to” provision.  Here, two people were injured.  The insurance company said you only have 100K available per person.  Ct. said no.  You should have had the 100K “subject to” the 300K per accident.  There was an ambiguity.  So the insurance company had to pay the 290K claim.
B. Homeowners

(1) Generally

a. HO-3, Policy Kit (Liability Coverages §11)
Policy Kit 42

(i) Insured  – you & residents of your household & anybody who is a relative or under 21 & in your care 
(ii) Insured location – vacant l& that you own, the family cemetery plot 
(iii) Occurrence – an accident including continuous or repeated exposure to substantially the same general harmful conditions, which result in bodily injury. 
(iv) Property damage – physical damage to tangible property 
(v) Business – trade profession or occupation engaged in a full time or part time basis.  Any other activity engaged in for money, providing babysitting services for over 2,000 a year.  Employee 
(vi) Section 1 – Property Coverage 
(vii) Section 2 – Liability Coverage 
(a) See p. 42 of the CPU book.  Homeowner’s liability coverage.  
i. So if you go out & do something & cause someone injury then 
ii. It will cover vacant property if it is considered an insured location 
(b) Provides Medical coverage

(2) Exclusions 

a. Motor vehicle liability  - coverage of (e) & (f) is not covered under homeowners.  If the time & place of occurrence it is registered for public use on roads.  This insurance doesn’t apply to unregistered cars or should be registered cars.  (But coverage for a car that is being kept in dead storage, or a tractor or a vehicle used to cart a handicapped person around or is designed for recreational use off public roads & not owned by an insured – ex: snowmobile or ATV – if you don’t own it you have coverage) 
b. Motorized Golf carts are covered 
c. Water craft liability – protect you for the occasional use of a boat.  If you have a motorboat, generally you need special watercraft liability insurance 
d. Intentional injury – if you expect or intend injury by an insured & there is an injury even though it isn’t quite what was expected by the insured, it is excluded from the homeowners policy.  
e. Business – no bodily injury arising out of a business engaged or operated by the insured.  No business negligence is covered.  Ie: if you are selling widgets & it causes injury, you are not covered. 
f. This exclusion does not apply to a rental house used for a residence but if you occasionally rent out a room then you are covered 
g. If you happen to have a child who is sufficiently motivated to run a business then that is covered 
h. Don’t cover professional services 
i. If insured premises is rented by an insured. 
j. War on your property 
k. Communicable disease – bodily injury that occurs out of the result of the transmission of a communicable disease (comes out of AIDS cases) 
l. Bodily injury or property damage arising out of possession of a controlled substance (if you give somebody acid & cause them injury & you are sued, you are not covered.  Each exclusion is read separately.  
(i) These exclusions apply to medical & liability 
(3) Exclusions for Liability only 

a. community property owners
b. property damage to property owned by an insured (son breaks expensive snow domes – you can sue him for negligence – there is no liability coverage for property owned by an insured.  Son is an insured.  
c. Property damage to property used by or in the care of an insured (if you are taking care of someone else’s property & there is damage) 
d. Bodily injury to any person injured – generally employees not covered.  If you are running a business you are expected to have separate coverage for that 
e. *** Not in AUTO policy**** Insured v. Insured (not covered).  Bodily injury to you or an insured as defined under 5(a) or 5(b) – we wont cover any claims made against an insured or bodily injury to an insured (Ex: you injure your child negligently or someone mom leaves golf clubs at the top of the stairs & the father falls down the stairs.  He can sue but he won’t be covered.  Intra-insured claims not covered.  No intra-family or intra-insured exclusion in an auto policy.  
f. Suba v. State Farm Fire & Casualty Co. – court affirms intra-family policy exclusion
(4) Conditions 

a. Insurance applies separately to each insured, doesn’t increase the limits of liability 
b. In case of an occurrence there are duties for the insured 
c. give written notice to us or our agent, identity of policy, named insured 
d. duty to cooperate – Statute, Ntc must be given ASAPracticable – Thrasher – 3 legged stool of cooperation 
e. obligation to promptly notify any summons or process (separate duty to give notice of the lawsuit)  If failure to do so, insurance company may assert this, if insurer fails then there is waiver 
f. If there is a policy designed to be excess then that policy will be excess.  
g. Auto-negligent entrustment

(i) Negligent entrustment exclusion
Heritage Mut. v. Hunter (NY 3d 1978) – minor driving motorcycle accident & death
2SP 311

Facts/PP:  15 y/o loans motorcycle to 14 y/o who then permitted another minor Loomis to drive the motorcycle.  14 y/o dies from the injuries he sustained when the motorcycle collided with a truck.  Hajdu sues March & his father.  
Issue:  Is there coverage for this accident?
H/R:  While the motorcycle exclusion applies here, the supplemental bill of particulars alleges a cause of action arising out of the entrustment of a dangerous instrumentality to one incompetent or unqualified to manage said instrumentality.  Heritage must defend & indemnify owner of motorcycle in regards to the negligent entrustment cause of action.
(ii) ATV owned by insured & not used on property is excluded from homeowners coverage.
Mueller v. Allstate Ins. Co. (NY 2d 2005) – ATV accident
2SP 314
Facts/PP:  Π injured while passenger on ∆Robinsons’ ATV.  ∆R’s policy exclusion: any motor vehicle designed principally for recreational use off public, roads, unless that vehicle is owned by an insured person & is being used away from an insured premises.”  ∆ Ins. co. disclaimed coverage based on this exclusion.
Issue:  Is an ATV designed principally for recreational use off public roads and thus excluded from coverage – YES.
H/R:  The accident occurred on a field ~1/2 mile from the premises owned by ∆R.  ATV is a motor vehicle for the purpose of recreational use off public roads.  Policy exclusion intended to apply to an ATV that is owned by the insured & operated off the insured’s premises.
h. Intentional Conduct v. Intentional Result
(i) Sexual assault is so abhorrent to public policy, that it WILL NOT be covered by insurance no matter what allegations are in the complaint (Inherent harm).
Mugavaro v. Allstate (NY 1992) – Sexual Abuse of Children
SP 221
Facts:  ∆ being sued for the physical & emotional injuries sustained by a 6 y/o girl & a 9 y/o boy upon whom he committed acts of sodomy & sexual abuse.  Trial court & Appeals court held that the acts alleged are not excluded.

Issue:  Whether the damages sought fall w/in the policy exclusion for bodily injury “intentionally caused by an insured person” – YES, not covered.
H/R:  These actions fall w/in the exclusion & there is no coverage.  Harm is inherent in child molestation.  This covers an allegation of child molestation.  The factual allegations in the complaint were that ∆ w/ force & violence touched the children (clearly outside coverage).  Acts alleged are inherently intentional & acts are inherently harmful.  Those acts by there definition cannot result in unintentional harm.  Policy excluded claims for assault by “an” insured so no coverage for Mrs. M.

(ii) Intentional acts are excluded – Assault, “but for” test
Mt. Vernon Fire Ins. Co. v. Creature Housing, LTD (NY 1996) – Assault in apt. bldg.
2SP 316 

Facts/PP:  Lynette Hunter criminally assaulted in an apartment building owned by Creative Housing Ltd.  Hunter sued the owner, alleging negligent supervision, management, & control of the premises.
Issue:  Does this claim fall within coverage?  NO. 
H/R:  Policy includes exclusion for assault.  Ct. gives the exclusion its plain meaning.  Ct. uses But for test: if no COA would exist but for the assault - the claim is based on assault & the exclusion applies.
(iii) Intentional acts & the business exclusion
Salimbene v. Merchants Mutual (NY 4d 1995) – Rock at car window
2SP 321 

Facts/PP:  Salimbene throws a rock at striker’s car.  Salimbene claims that he didn’t intend injury.  The rock broke the glass & injured the driver.  Claims are made against the picketers & the union.
Issue:  Does Salimbene’s homeowner’s insurance cover him for throwing the rock at the window?
H/R:  No coverage because he was engaged in business & there for profit & therefore he was involved in a business & he intended an assault.  Assault is excluded under the policy.  
(iv) No policy exclusion for a&b – murder is considered an accident & occurrence & covered.
Agoado Realty Corp. v. United Int’l Ins. (NY 2000) – Tenant murdered
2SP 326 

Facts/PP:  Tenant murdered by unknown assailant on landlord’s property.  No policy exclusion for assault & battery.
Issue:  Is the intentional assault of a tenant by an unknown assailant a “accident” & a covered “occurrence” under the landlord’s policy?  & does a policy exclusion for “expected or intended” injuries apply?
H/R:  In deciding whether a loss is the result of an accident, it must be determined from the point of view of the insured, whether the loss was unexpected, unusual & unforeseen.  Murder constitutes an accident for purposes of determining defendant’s obligations to its insured.  The loss is a covered occurrence and the policy exclusion does not apply to the circumstances presented here.
(v) Inherent harm in intentional acts are excluded – not seen as ocurrence or accident.
Smith v. NY Central Mut. Fire Ins. Co. (NY 3d 2004) – Kit hit w/ bat for egging cars
2SP 331
Facts/PP:  Π angered his vehicle was struck by eggs, grabbed a bat & went after unknown persons.  Kid sustained injuries in the back of his head.  Π plead guilty to assault.  COA against Π for injuries.  Π’s insurance (∆) disclaimed coverage based upon the policy exclusion for bodily injury “which is expected or intended by the insured” and on the ground that there was no “occurrence” under the policy b/c the insured’s conduct was intentional, not accidental.
H/R:  ∆ not obligated to defined or indemnify Π in connection w/ underlying action.  The harm to the victim was inherent in the nature of the acts alleged & that harm flowed directly & immediately from Π’s intentional acts, thus the resulting injuries were intentional and expected, as a matter of law.
(vi) Insurer has duty to defend insured in a wrongful death action resulting from a shooting in self defense
Automobile Ins. Co. of Hartford v. Cook (NY 2006) – Self defense shooting resulting in death
2SP 334 

Facts/PP:  Insured shot decedent in leg in self defense.  Guy died.  Insurer disclaimed coverage on the basis that the incident was not an “occurrence” w/in the meaning of the policy & that the injury inflicted fell w/in a policy exclusion, as it was “expected or intended” by insured.
Issue:  Whether the insurer has a duty to defend its policy holder under his homeowner’s insurance policy in an underlying wrongful death action, resulting from a shooting in self-defense.
H/R:  Duty of insurer to defend is broader than its duty to indemnify.  Duty to defend is exceedingly broad & insurer must defend whenever the allegations of the complaint suggest a reasonable possibility of coverage.  The complaint alleges insured negligently caused decedent’s death.  Accident pertains to not only an unintentional or unexpected event which, if it occurs, will foreseeably bring on death, but equally to an intentional or expected even which unintentionally or unexpectedly has that result → if insured accidentally or negligently caused decedent’s death, such an event may be considered an “occurrence” w/in the meaning of the policy & coverage would apply.  Insured failed to demonstrate that the allegations of the complaint are subject to no other interpretation than that insured “expected or intended” the harm. 
(vii) Where possiblity exists the insured did not intend the harm, intentional act exclusion does not apply & insurer has a duty to defend & indemnify.
NY Central Mut. v. Wood & Progressive Northeastern Ins. Co. (NY 3d 2007) - 
2SP 339 

Facts/PP:  Wood was camping w/ friends when Young drove his vehicle over her tent causing her serious injuries.  Young’s ins. co. disclaimed coverage under the intentional act exclusion in its policy.  
Issue:  Whether the intentional act exclusion applies – NO.  Whether there is any possible factual or legal basis upon which to find that the bodily injuries inflicted upon Wood were not expected or intended by Young – YES.
H/R:  Young stated that he did not know that Wood, or anyone else, was in the tent when he ran over it.  This could provide a sufficient basis for a finding that his conduct was merely reckless, rather than intentional or expected → a possible basis exist upon which to find that Young did not intend the resultant harm, thus the intentional act exclusion is inapplicable as a matter of law.
i. Intrafamily exclusions

(i) Intrafamily Exclusion is clear & unambiguous & applicable.
Suba v. State Farm (NY 4d 1986) – Girl in ski accident sues father.
2SP 341
Facts/PP:  Little girl is hurt during a ski accident.  Father doesn’t bind her skis correctly, she gets hurt, gets a judgment of $75K against her father.  Father wants the homeowner’s ins. to pay for the damages.  Policy has an intra-insured exclusion. 

Issue:  Is there coverage – NO. 
H/R:  If this had been an auto accident, in normal situations the child would have coverage.  §3420(e) says that it doesn’t permit intra-family exclusions.  Under §3420(e) can’t have an intra-family exclusion.  Π’s try to argue that the policy is ambiguous & that 3420 should bar the claim.  Carrier says that one insured under the policy can’t sue the other insured under the policy.  Court affirms the exclusion.  In most homeowners you will find intra-family or intra-insured exclusions.  

C. CGL (Comprehensive Commercial General Liability)
(1) Policy Kit Pages
a. 2 types:
(i) Claims Made Policy – policy that covers an accident in the year that the claim is first made against an insured.  Yr. 1 accident but no claim made until Yr. 2.  If Yr. 2 policy is a claims-made policy, then Y2 would be responsible for responding to the claim.  Insurance companies prefer claims-made policies for comm. liab. ins. so that they can carve out areas of more controlled financial risk.
(ii) Occurrence Policy – accident or occurrence that takes place during the policy period.  (Almost always are auto policies & homeowner’s policies)  e.g., if you strike a 10yr old while driving your car, the minor has until the SOL runs out to sue you.  The insurance co. covering you at the time of the occurrence still has to cover even if you’ve changed companies by then.
(iii) Important in pollution cases where there are continuing damages  – particularly the early cases when policies didn’t have as many exclusions.
b. Same rules apply to this policy
c. Duty to defend broader than duty to indemnify. 
d. Looks at an intentional result but not intentional act in this exclusion.  This exclusion speaks to property damage that is the injury or damage that is expected or intended.  Doesn’t focus on act, it focuses on the result.  So when asked whether a particular act is excluded, you have to look at the policy.  
e. Don’t cover breach of contract claims.  If you would have been liable in the absence of an agreement then there is coverage.  
f. Insured Contract exception 
(i) Basically a lease or indemnity agreement.  If there is a promise to indemnify before the accident, this policy will provide protection for these claims (Sub. agrees to indemnify a K’or for sub’s employees then this policy will protect the sub for those claims.  But policy will not protect breach of K claims). 
(ii) Liquor Liability – Excludes claims for serving, providing alcoholic beverages if you are in the business of doing that.  You have to get other coverage – usually called DRAM shop coverage.  So this means that any other business is covered (ie: alcohol at law firm Christmas party).  Bars are not required to have ins. coverage.  Expensive.  Many bars would rather risk it, close down if need be, & reopen under another entity.
(iii) Does not cover workers comp coverage 
(iv) No damages to employees are covered arising out of employment or related to duties of insured’s business.  
(v) Dual Capacity Doctrine – where you sue the employer for another reason (Doctrine N/A in NY)
(vi) Pollution exclusion – was for many years the most litigated exclusion in the policy.  In this policy it is known as the absolute pollution exclusion.  
(vii) Designed to eliminate traditional pollution claims.  Not to eliminate claims for asbestos exposure. 
g. Traditional Pollution Cases: 
(i) Technicon & North Phill. / X v. Rapid American 
h. Discuss the pollution exclusion 
(i) CGL – designed to cover business negligence, not aircraft, ship, boat, car or truck in your business. 
(ii) Exclusion H – excludes mobile equipment 
(iii) Exclusion I – War exclusion – War on terrorism exclusion?  When does a war begin?  These present interesting issues.  Since 9/11 there have been endorsements crafted to supplement the war exclusion. 
(iv) Exclusion J – if you have a bldg & the bldg is damaged you can’t expect to recover under your liability policy.  If there is property damage under your control your liability damage won’t cover it.  Liability designed to protect damage from 3rd parties & excludes property that is loaned to you, the premises you own or rent. 
(v) Exclusion K & L can be read together – K – damage to product & L- damage to work.  If it were covered, it would encourage insured to do lousy work.  Propose is to make sure that people who manufacturer services don’t pass their work onto the insurance company. 
(vi) Exclusion M – don’t cover damage to impaired property.  This is another way of saying something is similar.  We won’t cover you for bad business practices. 
(vii) Exclusion N – deals with recalls.  If your product must be recalled because of poor manufacturing. 
i. Coverage B – Libel, Slander, Defamation… 
j. Section 2 – Designates who the insured is & this depends on what your business is. 
(i) If you are a partnership – your spouses & partners
(ii) LLC – you & members
(iii) Corporation – you are an insured & also your executive officers & your stockholders are insured. 
k. Section 4 – The same kinds of duties & conditions you should have committed to memory 
(i) Bankruptcy – That the bankruptcy of the insured does not affect coverage 
(ii) Notice – 2 notice obligations (notify when occurs, why, how & as soon as practicable) 
(iii) Notify of the lawsuit – obligation to cooperate 
(2) “Occurrence”

a. Intentional acts will not be considered “occurrences”
BOE of East Syracuse v. Continental Ins. (NY 4d 1993) – teacher sexually harassed
2SP 345 

Facts/PP:  Teacher alleges sexual harassment by her principal.  The insurance company refuses to provide a defense for the school for failing to stop the principal from harassing.
Issue:  Whether sexual harassment constitutes an occurrence – NO.
H/R:  Court finds that the allegations against the school district didn’t constitute an occurrence, this was an intentional act.  An occurrence is defined in the policy as an accident, including continuous or repeated exposure to substantially the same general harmful conditions.  There is nothing accidental about the charged contained in the complaint.  Court holds that “but for” the operative act of intentional conduct there wouldn’t be a claim.
b. Breach of K is ≠ an “occurrence”
George R. Fuller Co. v. USF&G (NY 1d 1994) – GC does not perform & sued
2SP 347
Facts/PP:  Fuller was GC on a construction job.  Fuller does not perform.  Fuller gets sued by dude who is paying him.  He gets his own counsel. 
Issue:  Whether examined in its totality or by a review of each cause of action, Epurio complaint does not allege an “occurrence” resulting in “property damage” as contemplated by the CGL policy at issue – NO. 
H/R:  The policy was never intended to provide contractual indemnification.  The allegations do not constitute an occurrence.  USF&G is not a surety for Fuller’s work.  Here, the allegations all relate to Fuller’s failure to meet his contractual obligations & are therefore not covered under the CGL policy.
c. Policy definition of occurrence: continuous or repeated exposure to the same general condition is considered the result of one occurrence
Ramirez v. Allstate Ins. Co. (NY 1d 2006) – Kids exposed to lead
2SP 352 

Facts/PP:  2 children exposed to lead & suffered injury as a result.  ∆ insured the bldg. owner under a homeowner’s liability policy w/ coverage per occurrence of $200,000.
Issue:  Whether ∆ is liable in the aggregate for $200,000 or $400,000.
H/R:  Policy provides: “Regardless of the # of insured person, injured persons, claims, claimants or policies involved, our total liability under the Coverage-X-Family Liability Protection – for damages resulting from one occurrence will not exceed the limit shown on the Policy Declarations.  All bodily injury & property damage resulting from continuous or repeated exposure to the same general condition is considered the result of one occurrence.”  Both Π’s exposure to the same lead hazard in the same apartment constituted only one occurrence subject to the $200,000 policy limit.

(3) Tirggering Coverage

a. Coverage is triggered by an injury in fact.
Π American Home Prods v. ∆ Liberty (2d Cir. 1984) – Drug tort suit
2SP 353
Facts/PP:  Suit arose out of manufacture & sale of 6 drugs.  The injuries complained of did not manifest itself until after termination of ∆L insurance coverage.  Π requested that ∆ defend it; ∆ refused to defend & denied coverage.
Issue:  When is coverage triggered?  Does the ins. co. have to defend underlying actions? YES.
H/R:  The trigger-of-coverage clause unambiguously provides for coverage based upon the occurrence during the policy pd of an injury in fact.  Some types of injuries to the body occur prior to the appearance of any symptoms; thus, the manifestation of the injury may occur after the injury itself.  No language purports to limit coverage to injuries that become apparent during the policy pd.  The policies plainly give coverage for injury that occurred during the policy pd & was caused by exposure to Π’s products; injury occurring during the policy pd could not have been caused by an exposure that occurred after.  As a matter of law the clause provides for coverage upon the occurrence of an injury in fact w/in the policy pd.  
(4) Additional Insureds

a. Cannot subrogate against additional insureds.
Nuzzo v. Griffin Technology Corp. (NY 4d 1996) – Shocked employees
2SP 361
Facts/PP:  2 employees of SU were working in the dining hall & were shocked by the card swipe machine supplied by Griffin.  They impleaded SU as a defendant.  Griffin alleges that SU was negligent in their operation of the machine.  
Issue:  (1) Whether the employer’s liability exclusion in the policy issued by Federal to Griffin applies. – COULD. (2) Was Federal’s disclaimer based on the exclusion timely?  NO.
H/R:  (1)  The exception applies to liability “assumed by the insured.”  SU, as the insured, did not assume liability to its employees under the 1982 agreement w/ Griffin; Griffin assumed liability to defend & indemnify SU under the agreement.  Thus, the employer’s liability exclusion in the policy would apply if Federal disclaimer based on it was timely.  (2) As a matter of law 2 mo. Delay in notice to disclaim is untimely.  (3)  B/c SU is covered under Griffin’s CGL, Federal, as Griffin’s insurer, has no right to subrogate against SU for claims arising from the very risk for which SU was covered.  Anti-subrogation rule prohibits the insured from seeking recompense from its own insured.  If there is a claim that isn’t insured under the same policy, then the insurer can seek recompense.
b. Additional insured is an entity enjoying the same protections as the named insured.
Pecker Iron Works of NY Inc. v. Traveler’s Ins. (NY 2003) – SC injury
2SP 366 

Facts/PP:  Π, a SC, engaged another SC for material, labor, etc … SC agreed to furnish Π w/ certificates of ins. for liability & workers comp. & name Π as additional insured.  SC K w/ ∆T.  Provision provided that those “additional insureds” coverage would only be excess, unless SC “had agreed in a written K for this insurance to apply on a primary or contributory basis.”  SC worker was injured at the site.  Π sued ∆T as an additional insured.
Issue:  Whether the insurance policy in question extends primary or merely excess coverage to additional insureds.
H/R:  Additional insured is well understood as an entity enjoying the same protection as the named insured.  SC agreed that they would provide Π w/ primary coverage.  ∆T agreed to provide primary ins. to any party w/ whom SC had contracted in writing for insurance to apply on a primary basis → Policy provides primary coverage.  
c. Solely ambiguous – Insurer has duty to defend additional insured, even if the insured is found not to be 100% at fault
NYC v. Evanston Ins. (NY 2d 2007) – Sidewalk K
2SP 369 

Facts/PP:  S entered into an agreement w/ NYC to perform construction on sidewalk & S required to obtain CGL ins. that included naming NYC as an additional insured.  S obtained policy from ∆ containing a blanket provision that made NYC an additional insured “only w/ respect to liability arising out of S’s ongoing operations performed for NYC & then only as respects any claim, loss or liability arising out of S’s operations … & only if such claim, loss or liability is determined to be solely the negligence or responsibility of S.  L, an employee of S, injured while working at the site when he was struck by 2 vehicles driven by B & B.  L sued them.  B & B started 3rd party action against S & NYC claiming they had failed to provide L w/ a safe workplace claiming S’s actions or omissions caused &/or contributed to the injuries & damages sustained by L.  NYC asked ∆ for defense & indemnification.  ∆ denied coverage on the basis that (1) NYC had failed to provide it w/ timely ntc of claim & (2) that it had no duty, under the terms of the policy, to defend or indemnify NYC unless & until a determination was made that S was 100% at fault for L’s injuries. (2) on appeal.
Issue:  Whether the insurer has a duty to defend and additional insured where The insured may be solely or partially at fault
H/R: Point of contention is the meaning of the language in the policy that makes NYC an additional insured only if L’s claim, loss or liability is determined solely the negligence or responsibility of S.  Found solely in the policy’s blanket additional insured to be ambiguous.  Conra-preferndum applies.  Found that NYC would be an “additional insured” under the policy if it is determined, in the underlying action, that S bears some responsibility for the happening of the accident & NYC bears none.  The complaint alleges S’s neg. caused of contribute to L’s injuries thus there is at least a reasonable possibility that S, in the underlying action, will be found wholly or partially at fault in the happening of the accident, & that NYC will be found to bear no responsibility for it, triggering ∆’s obligation to indemnify NYC under the policy.
d. “Other insurance” clauses – excess insurance triggered by additional insured
Harleysville Ins. v. Travellers (NY 4d 2007) – K where added as additional insured
2SP 373

Facts/PP:  Π seeking judgment declaring that ∆ is obligated as a coinsurer of ∆S to reimburse Π for ½ of the costs incurred by Π in the defense & settlement of the underlying personal injury action against ∆S.  K b/t Π’s named insured, R & S was added as an additional insured on R’s CGL.  S not added as an additional insured on R’s excess liability policy.  S is the named insured in a CGL policy issued by ∆.  Π defended S in the underlying personal injury.  S settled w/ R’s employee.  

H/R:  Π & ∆ have similar “other insurance” clauses providing that the policies are primary coverage except that coverage is excess where any other primary insured is available to the insured for which the insured has been added as an additional insured by attachment.  S is added as an additional insured by Π, thus triggering ∆’s excess clause. → Found Π is the sole primary insurer of ∆S and is primarily responsible for the costs incurred.  ∆ is obligated to provide excess ins. coverage for the costs associated w/ the settlement of the underlying action.

e. Possibility that injuries fall w/in the police coverage triggers insures duty to defend additional insured as asserted in the allegations.
BP Air Conditioning Corp. v. 1 Beacon Ins. Co. (NY 2007) – Additional insured against
2SP 376

Facts/PP:  H is GC who sub Ks w/ Π.  Π then sub Ks w/ A.  K b/t Π & A included indemnification clause to hold harmless the H & Π, agents & employees from and against all claims, damages, losses … arising out of or resulting from the performance of the Work, provided that such claims … are (1) attributable to bodily injury … resulting from & (2) caused in whole or in part by any neg. act or omission of A, any SC, anyone directly or indirectly employed by any of them…” Required A to obtain CGL, which they did from ∆.  Employee slipped and fell on an oil slick & sued H. H brought in A & Π. Π is additional insured on A’s policy.  ∆ declined to defend Π, but defended A.
Issue:  Whether Π is entitled to be defended by ∆.
H/R:  Duty to defend is broad.  Whether the allegations fall w/in the risk of loss undertaken by the insured & that the complaint against the insured asserts additional claims which fall outside the policy’s coverage or w/in exclusory provisions is immaterial.  AI = entity enjoying the same protection as named insured.  The allegation form a factual and legal basis on which ∆ might eventually be held to be obligated to indemnify Π under any provision of the ins. policy.  Since there exists a possibility the injuries fall w/in the policy coverage, ∆’s duty to defend of Π is triggered.
(5) Subrogation Against One’s Own Insured

a. Preindemnification doctrine rejected.
North Star Reinsurance v. Continental (NY 1993)
2SP 381

Facts/PP:  Construction case.  There was a concept for awhile called pre-indemnity.  Owner says to subcontractor, you buy me insurance.  Subcontractor goes out & buys insurance & names the owner – owner says I want a separate policy under a different insurer so that we avoid anti-subrogation.
H/R:  There is a lawsuit against owner, sub K has to pay.  Sub K is saying that I protected you & because I did this, you shouldn’t be able to sue me, I bought this policy so you wouldn’t sue me.  Court of Appeals rejects doctrine of pre-indemnification.  Sub K can still be sued.  Anit-subrogation does not apply in North Star.
b. Cannot subrogate when sustain no loss, nor against additional insured.
Pennsylvania Gen. Ins. v. Austin Powder (NY 1986)
2SP 393

Facts/PP:  ∆AP rented a truck from ∆B under a rental K in which ∆B agreed to obtain primary ins. coverage in certain stated amounts & ∆AP agreed to indemnify ∆B for liability arising out of ∆AP’s use of the vehicle.  ∆B had both basic insurance policy by Liberty.  ∆AP had excess coverage CGL policy for nonowned business vehicles & CGL covering K liability, both issued by Aetna.  Track exploded.  Π suing as subrogee for Krupa, brought an action against ∆AP, Rinker & ∆B, among others, to recover for the damages as a result of the explosion. Liberty settled obtaining release from ∆B.  Then ∆B tried to obtain indemnification against ∆AP.  
H/R:  ∆B has no subrogation claim b/c has not & will not sustain any actual out-of-pocket loss as a result of the property damage claimed asserted in this action, since the action has been settled by its ins.  As ∆B cannot recover, it must be regarded as on asserted on behalf of the insurer, the real party interest here.  ∆AP is an additonal insured → Insurer has no right to subrogate against its own insured for a claim arising from the very risk for which the insured was covered.
c. Where insurer insures  both co. & 1 is not covered under the policy for the claims alleged, insurer can subrogate the non-covered insured.
McGurran v. DiCanio Planned Development Corp. (NY 2d 1995)
2SP 399

Facts/PP:  DRC employee injured while working at a site owned by DPD.  DPD was sued and commenced a 3rd party action for indemnification against DRC.  Both DPD & DRC were “additional named insured’s” under a multi-peril general liability policy issued by GA to the DO which is the parent company for both DPD & DRC.  Policy exclude bodily injury of employee.  DPD settled & GA paid.  DPD sued DRC for indemnification.
Issue:  Whether the common-law antisubrogation rule precludes the GA, as subrogee of the ∆DRD, from seeking indemnification form 3rd party ∆DRC.
H/R:  GA is real party interest.  DPD cannot subrogate against DRC on behalf of GA b/c anti-subrogation rule.  2 public policy concerns: (1) an insurer should not be able to pass it loss to its own insured & thus avoid coverage which its insured had purchased, and (2) an insurer should not be placed in a situation where there exists a potential conflict of interest, such as where the insurer could “fashion the litigation so as to minimize its liability.  Critical issue to determine whether the anti-subrogation rule applies is whether the GA policy covers both DPD & DRC for the damages arising out of the subject accident.  The GA policy does not isnure both DPD & DRC for the specific claims raided by Π.  DRC is not covered by GA as a result GA is not barred from maintaining indemnification action.
(6) Pollution Exclusions

a. At one time this was heavily litigated 
b. At one time there was the “sudden & accidental” exclusion – there would be coverage if the release was sudden & accidental 
c. Must be sudden & accidental 
Technicon Electronics v. American Home (NY 1989) – Dumping toxic materials into river
2SP 401

Facts/PP:  Company has been dumping toxic materials from their plant to the river.  The company admitted they had been doing this, but said they had a license to do this.
H/R:  If the discharge, dispersal, release or escape is intentional then there will be no coverage.  The discharge is not sudden or accidental – therefore, there will be no coverage.  Court looked not to the result, but to the act of intentionally polluting.  Coverage would only exist for a temporally sudden discharge.  The vat explodes.
d. For pollution exception apply must be sudden – burden of proof on insured.
Northville Industries Corp. v. National Union Fire Ins. (NY 1997) – Gas leak
2SP 408

Facts/PP:  Π engaged in bulk storage, distribution & sale of gas.  Had GCL insurance policies.  Gas leaked & nothing to say it was anything other than unintentional & unknown to Π.  
Issue:  Whether the discharge in questions were also “sudden” w/in the meaning of that term in the pollution exclusion clause in ∆ insurer’s policies.
H/R:  The focus in determining whether the temporally sudden discharge requirement is met, for the purpose of nullifying the pollution exclusion, is on the initial release of the pollutant, and not on the length of time the discharge remains undiscovered, nor the length of time that damages to the environment continued …  Burden on the insured to demonstrate a reasonable interpretation of the underlying complaint potentially brings the claim w/in the sudden & accidental discharge exception exclusion of pollution coverage, or to show that extrinsic evidence exists that the discharge was in fact sudden & accidental.  Π has failed to sustain its burden.  The leakages were described as having occurred continuously over a period of time, suggesting the opposite of sudden.  As a matter of law the exception to the pollution exclusion does not apply. ∆ insurers are not obligated to defend or indemnify against the liability of Π for the gas leak.
e. Atmosphere is ambiguous in pollution exclusion, contra perferndum 
Continental Casualty Co. v. Rapid-American Corp. (NY 1993) - asbestos
2SP 418

Facts/PP:   Asbestos pollution claims.  CNA is the insurer.
H/R:  Atmosphere ambiguous.  Look to the purpose of the clause, meant to exclude coverage for environmental pollution.  Crucial distinction is not whether the asbestos products were launched into the stream of commerce or remained under the control of manufacturer, but rather whether asbestos was placed into the environment.  Exclusion does not apply. CNA has to defend.
f. Release of CO into apartments not w/in contemplation of pollution exclusion. 
Stony Run Company v. Prudential (2d Cir. 1995) – CO poisoning
2SP 429

Facts/PP:  Tenants killed by CO poisoning emitted in the apartments due to faulty heating & ventilation.
H/R:  Pollution clause is ambiguous b/c it is reasonable to interpret that clause only to environmental pollution.  The release of CO into an apartment is not the type of environmental pollution contemplated by the pollution exclusion clause.
D. Professional Liability – Errors & Omissions
(1) Errors & omission clause are To insure against mistakes made in profession
Schiff v. Flack (NY 1980) – Stolen Ins Policy Idea – VERY IMPORTANT
SP 172

Facts/PP:   TORT – Backman brought action against Π for “willful & malicious usurpation of a trade or commercial secret.”  Backman developed a novelty insurance policy, Π converted it lock, stock & barrel for the benefit of his corporation. INS. – Π purchased 2 professional liability insurance contracts from ∆s from Lloyd’s insurers one primary, one excess.  Read insurer will pay “all sums which the Assured shall become legally for any error, omission or negligent act committed, or alleged to have been committed by the assured while in the performance of services in the professional capacity assured as… life insurance agents or brokers.”  Exclusions – policy would not indemnify the assured if the policyholder conduct (1) which is brought about by or contributed to by the dishonest or fraudulent act; (2) which involves any inability or failure.

Issue: Whether a disclaimer of liability, based on specified exclusions in two professional “errors & omissions” indemnity insurance policies waived the insurers’ defense that the claim was outside the scope of the insuring clause of the policy?

H/R:  The court looked at the totality of the insurance agreement to determine coverage.  “Protection the insured has purchased is the sum total, or net balance, of the coming together of the coverage & the exclusions.  So, the court looked specifically at what was covered & what was excluded.  The policies, called professional indemnity insurance, obligated the insurer to pay for the insured’s liability arising out of any error, omission or negligent act committed while in the performances of services in its professional capacity as actuary, employee benefit plan consultant & life insurance agent or broker.  Ct. focused on “performance of services in its professional capacity” On its face, the case falls outside coverage.  

· Here, an “errors & omissions” policy is to insure a professional against liability from mistakes inherent in his profession. Therefore, the activity here is not covered because this was a very specific liability policy.  The underlying litigation falls outside the scope of the policies.  Insurers did not lose their right to the defense of non-coverage by their initial disclaimer of liability based on three policy exclusions.  

· By failing to tell insured coverage was “not in the box”, & relying instead on exclusions, insurer does not waive their right to deny coverage.  You can’t create coverage where none exists. 
· Waiver – if there was coverage & if carrier did not timely disclaim based on an exclusion then they will lose their right to disclaim coverage.  

Estoppel – conduct which leads someone to adversely rely upon something you have done or not done.  Ie: when someone does something & they should realize that someone else will act on it.
2. UNINSURED & SUPPLEMENTAL UNINSURED MOTORIST COVERAGE

A. Attached outline – DDK
 SP 435

B. 11  NYCRR §60.2
SP 464

3. NEW YORK STATE’S “NO-FAULT” LAW
A. Attached outline – DDK
2SP 450
(1) LIABILITY & NO FAULT COVERAGE IS MANDATORY IN NEW YORK 
a. This is basic coverage & can be increased  
(2) Purposes: 
a. To preserve the Constitutional right to a Jury Trial pursuant to the 7th Amendment 
b. The hope of the creation of claim against another party - unless the party suffers a significant injury. Also, was to lower insurance premiums because fewer cases would go to court.

(3) TRADE OFF
a. the trade off is that the claimant must give up the right to bring a non economic loss (pain & suffering) claims against the other party - unless the party suffers a significant injury.
B. Article 51 & Regulations
2SP 464
1. Article 51 & Articles VI & VII of the NY VT Law 

A. States that every automobile ins. policy MUST provide for $50,000 of "no-fault" insurance aka Personal Injury Protection endorsement (PIP). 
B. If a policy does not have the minimum provision, they will be read into the policy. 
C. Policies written by the insurer in other states & Canada, who are authorized insurers in NYS, will be deemed to satisfy the Financial Security Requirements for FIRST PARTY  benefits in NY. 
2. EXAMPLES:  Situation in Which No Fault Applies:
A. uninsured defendant(s) 
B. stolen car
C. hit & run
D. policy canceled, expired
E. non-permissive user
3. WHO IS COVERED?  § 5102 (j)
A. Eligible persons include persons injured by the operation of use of an insured owner's vehicle, including:

(1) the owner,

(2) the operator,

(3) occupants in the insured vehicle; and

(4) pedestrians & bicyclists hit by the insured auto

B. This includes NY residents who sustain personal injuries arising out of the operation or use of the insured auto outside of NY, as long as the injured party was not occupying another vehicle.

C. Occupants of buses receive First party benefits under their own policy first, then if they do not have auto policy, then the bus’s policy would cover them. 

D. Motorcycles are NOT covered by NF.
4. ARTICLE 51 § 5102
A. Basic Economic Loss  - Basic Economic Loss (BEL) - up to 50$ K (remember that if it is something over 50K that they are not BEL) The first 50 is BEL not the rest; per person for the combined loss of the following items:
(1) Basic Economic Loss is three things: 
a. 3 Components: 
(i) when does it start
(ii) how much is it 
(iii) how long is it
B. Medical:
(1) unlimited, subject to the $50k max limit. 
(2) No time limitation on the medical. treatment, as long as, within one year of the accident it is ascertainable that further medical expenses will be incurred. 
(3) It must be shown that the treatment is helping the individual recover. 
a. i.e. that Mr. Jones may need back surgery - if needs it in three years 
C. Lost Wages:
§ 5202 (a) (2)
(1) up to $2,000/month, for 3 yrs from the date of the accident totaling nor more than the $50,000 available.
(2) Limited to:
a. up to $50,000 total (including medical & household component)
b. up to 2,000 per month
c. up to 3 years from the date of the accident 
(3) Under NF, injured person may claim 80% of salaries & wages the person would have earned if they were NOT  injured. (wage increases) 
D. Other Expenses:
§ 5202 (a) (3)
(1) $25/day for the first year after the accident (household expense)
(2) QUESTION: Can it be family members ?
a. ANS: GENERALLY: look to the language of the arrangement  - If the person has a legal obligation to provide care you can’t recover expenses - i.e. not child/ or someone you have that legal obligation to. (No LEGAL obligation to Aunt Tilly THEN may receive money)
**** All three are aggregate, & when compounded, the combined benefits cannot exceed $50,000 limit*****

SUMMARY
	 
	 $ 50,000 Maximum Cap Made up of the Following: 
	 

	 Lost Wages $2,000 / M   for 3 years from date of the accident
	 Medical  will last for infinity so long as it is ascertainable within one year of injury 
	 House Hold Expenses $ 25/ day for up to one year

	 minus offsets  - 20% 
	 workers compensation goes first
	 


E. Offsets
(1) BEL is reduced by 20% of the amount of lost wages  from the person's net wages (total) that they actually earn (not from the max $2000); & the amount of any social security, disability, or worker's comp & any insurance deductible. 
(2) The Worker's Compensation is primary, but it still comes off the BEL b/c you would have gotten it under NF, & worker's Comp is still limited to $2000. 
5. § 5102 (a) (4) 
Not death 
A. Does not cover losses due to death
6. § 5102 (a) (5)
A. OBEL (optional BEL) :
(1) Basic Economic Loss includes additional option to purchase $25,000; 
(2) changes definition of BEL 
7. § 5102 (b) 
A. FIRST PARTY BENEFITS 
(1) is the actual amount that once receives because of the adjustment so that you don’t get more than you would have gotten had you not been injured
(2) 1ST PARTY BENEFITS  = (BEL) minus OFFSETS 
8. § 5102 (b) (1)
A. 20% of lost earnings 
HYPO ONE : 2,000 wage earnings/ month 

= BEL minus OFFSETS

OFFSETS INCLUDE: - (20%)

it is depreciated by 20% = 2000 -400 = 1,600 but your BEL is decreased by 2,000 thereby leaving you 48,000 left to take from the POT

WHY - because the Statute says so - 1600$ is just used so as to not create an unfair advantage to those who are injured 

HYPO TWO: $4,000 wages per month

First Party Benefits = BEL - OFFSETS

4,000 - (20% of 4000) = 3200 per month 

However because the statute says that you may  only recover 2,000 per month for lost wages you only get what you are entitled to  2,000 per month    :-)

QUESTION: What is left in the POT?  

ANS - 48,000 because you are not penalized for making more money than the statute says you may receive for lost wage
§ 5102 (b) (2)
B. Amounts recover(ed)/(able) on account of such injury under state/federal laws providing 
(1) social security disability benefits, or
(2) workers’ compensation benefits, or
(3) disability benefits under article nine of the workers compensation law, or
(4) Medicare benefits (subject to some restrictions) 
9. EXCLUSIONS   - § 5103 (4) (b)
A. The following persons may be excluded from FIRST PARTY coverage - (P379)
(1) Persons injured by his own intentional acts (but ‑ if intentionally injure pedestrian, pedestrian covered) 
(2) Persons occupying another motor vehicle or a motorcycle
(3) ALSO person  who is injured while one is:
a. Persons operating a motor vehicle while intoxicated 
(i) However, an occupant who knows the driver is intoxicated is still covered 
(ii) must be the result of, not just a condition 
(iii) what a fact finder determines it to be (drunk driver)
b. Persons operating a vehicle while in a speed or race test
c. Persons operating a motor vehicle while committing a felony or attempting to avoid lawful arrest or while occupying a stolen vehicle 
d. person must know vehicle is stolen to exclude coverage
e. Persons operating, occupying, or as a pedestrian by a motor vehicle owned by the injured person for which NF insurance is not in effect. whether or not you know it
f. Persons injured while repairing, servicing, or maintaining motor vehicle.
10. §5103 (Motorcycle Rule)
A. Unlike cars, if you buy basic motorcycle insurance, no fault is only provided for the pedestrian you hit.
B. If you have basic moto, won’t have money for medical benefits.
C. If the moto has an accident with another car, the other car’s no fault will operate.  
D. Also applies to ATVs.
11. §5104 (mucho important)
A. Example: I am a passenger in a car, it’s a 2 car accident. I’m hurt, both drivers say they have the green light.  Now what?  I want money.  I want medical paid, I want lost wages, I want pain & suffering.  I will get the medical & the lost wages through no-fault.  I get my medical bills paid by the car’s insurance company (F Insurance Company)-I get BEL less the offsets, these are my first party benefits.  I have to prove nothing, just that I was a passenger in the car insured by the F insurance Company.  I still want my pain & suffering!  Now I will bring a lawsuit to sue the other driver, & the driver of my car (my dad).  In this lawsuit I have to show fault.  Do I get it?  Look at the statute.
B. In any action by a covered person against another covered person (me, my dad, OD) for personal injuries arising out of negligence in the use or operation of another vehicle in this state there shall be no right of recovery for non-economic loss (pain & suffering), except in the case of a serious injury, ( I can’t sue for pain & suffering unless I have a serious injury) or for BEL (I can’t sue for BEL-regardless of whether or not it is a serious injury).
(1) You cannot sue for pain & suffering unless you have a serious injury.
(2) Doesn’t mean you can’t get NO FAULT-you are entitled to BEL, regardless of whether or not you have a serious injury.
(3) If I have a serious injury I can sue for pain & suffering
(4) In negligence suit, I can’t recover BEL, regardless of whether or not this is a serious injury.
(5) Covered person is someone who has insurance, if an out of stater w/no no fault has their policy struck by lightening & it meets NY standards.  
C. CP+Use or operation of Car+In this state=no recovery for pain & suffering, unless serious injury.
D. I can recover that which isn’t prohibited by the statute, can’t recover BEL or pain & suffering w/o serious injury, but I can recover what is over BEL.
(1) Say I make $10K a month, the statute only prohibits me from suing for $2K, I can sue for $8K.   Anything over $2K a month isn’t BEL, therefore I can sue for it.
(2) I have over $50K for medical expenses-can sue for this.
(3) If you are out of work for life & made $10K, you can first sue for the $8k for the first three years, & then after that you sue for the $10K per month.  
E. Hypo: Same accident, but the traffic light was broken & it showed green on both sides, & the town had known it for a week.  Town is now a D.
(1) Lawsuit is Me v. Father+OD+Town
(2) From my father I can get: Economic Loss over BEL.  No pain & suffering, because no serious injury.
(3) From OD: Same thing as the father.
(4) From the town (no CP crown): I can now sue for pain & suffering (statute only prohibits suing for covered person) can also sue for BEL.  CP v. NCP can sue for BEL & Pain & suffering
F. If you are a moto owner & you are sued, don’t have to pay the P for the non-economic loss unless there is a serious injury. 

12. §5104 (b)
A. When a victim has a lawsuit against a non-covered party, & an insurer has paid or is liable for first party benefits has a lien for any of the first party benefits that have been paid or are payable.
B. If I get my no-fault benefits, there will be a lien, & if I sue the town I have to give the money to the insurance company.  Insurance company has a lien on the benefits that are recoverable.  
C. Statute says that you can’t decide to just sue the town for pain & suffering so you don’t have to give the money to the insurance company. 
D. If the P says I don’t want to sue the town, statute says that the failure to bring this action gives the insurer a cause of action for the benefits that may be paid or payable against a party who may be liable to the injured person.  This is subrogation.  
E. Everyone is going to want the money, but the court is going to have to get in there & figure out who gets the money.  
13. §5104 (c)
A. In a case of covered vs. covered, if you want to show the jury how serious your accident is you are entitled to prove & plead the amount of BEL, even though you get recover it.
B. Can say, “My P received $40,000 in medical expenses.”-Lawyers won’t bring this up because they don’t want people to know.
14. §5105
A. Example: Nun is driving Father John’s car, they are hit by another car that rear ends, they are covered by F insurance company.  Now insurance company says, this isn’t fair, all this wasn’t my insured’s fault-I know my insured can’t get BEL, but I want to sue for it.
B. This section restricts the F insurance company from being able to sue the other driver for the BEL.
C. If the car that rear ends is a taxi, truck, or rental car, then the carrier can subrogate or if the nuns are in a truck.
D. Remedy is to go to arbitration.  
15. §5106 (the hammer)
A. Payment of first party business & additional first party shall be made as the loss is incurred.  
(1) Insurance company can’t wait until all your medical bills are amassed to pay.
B. Benefits are overdue if not paid w/in 30 days of the time the V submits proof of the loss.  
C. If insurance company is delinquent, the benefits will bear interest of 2% per month.  This is compound interest-this is the hammer.
D. If valid claim is overdue, the V can recover reasonable fees for services performed in securing the claims.  Another hammer.  
E. At the insured’s option, there is the right to go to arbitration & the insurance company can’t deny this right.  Therefore, the V can get this claim pretty fast.  
F. If insured wants to go to lawsuit she can.
16. §5108
A. Amount Dr’s charge for services to a no-fault claimant is the same as the worker’s comp scale.  
A   N  CR   +   SL  (4 key elements)

· A=  ACCIDENT or Occupational Disease

· Accident: injuries arising out of & in the course of employment.

· Accident: also includes diseases arising out of employment.

· First thing worker needs to establish: they had an accident at work or had a disease from work.

· Disease is only compensable if it arises out of something unique to the job—has to do with the unique aspect of what you do at work;

· Asbestos 

· Worker who smokes 3 packs a day: might be hard to tell if cancer is related to personal habits or to work.  

· There are still exceptions to compensability: 

· intoxication & drug use, employer can argue that that is exempt. 

· Unlawful behavior is also exempt. 

· Intentional wrong is exempt—can still sue for intentional wrong—not barred from suing, but it is a high standard in NY.  Need a specific intent to harm you.   In Ohio—lower standard, you need knew or should have known harm would be caused.

· Workers are barred from suing in tort due to worker’s comp.
· N= Have to prove NOTICE.  
· Must give your employer notice w/in 30 days.
· Statute says written notice, but common law has allowed the ALJ to make other kinds of judgment about notice—oral, co-worker awareness.
· Failure to satisfy the notice provision means you are precluded from getting worker’s comp.
· In NY there is a dual insurance system: state administers, but we allow private insurers to write premiums.  
· Ohio: state covers worker’s comp, no private insurance, employers must go to the state to obtain coverage & the state administers.
· Mandatory for employers to have coverage, if this is breached the worker has a right to choose her remedy.  Worker can apply for comp to a special fund or the worker can decide to skip worker’s comp & go in tort.  In tort, the employer loses its affirmative defenses: 3 wicked sisters.
· Causal Relationship (CR)
· Have to prove, medically, that your disease is causally related to what happened at work. 
· Under case law, the standard of proof (different from medical standard in tort—reasonable degree of medical certainty) is significant or substantial evidence—this is very loose.
· Case law is supporting a claim for injury or disease when the worker is able to present some evidence when a board certified doctor connects the malady to the workplace.  One doctor’s opinion, plus some literature can win over 4 other doctor opinions.
· As long as there is credible evidence produced, the claim can be upheld.
· It is up to the injured worker to produce prima facie medical up front—don’t produce this your case is tossed at the first hearing.  
· Adversarial system is in full gear in this element:
· IME=Independent Medical Exam Report
· Employer can require the employee to go to a selected doctor, the doctor then produces an IME.

· Employer will also send you to IME to assess degree
· Often the employer’s doctor & the employee’s doctor will have conflicting opinion—so this has to be litigated like crazy.
· Statute of Limitations (SL)
· For injury: have 2 years from date of injury to file.
· OD: Two years from date of disablement & 2 years from the date you knew or should have known that your disease was related to your work.
· Example: Have lung cancer, go to the doctor, find you have asbestos & large cell lung cancer.  You are freaking out, your doctor is not well versed in occupational medicine.  You don’t file worker’s comp, & you get better.  You run across Frank at a party.  He takes you on as a client, gets your medical stuff, clear you had some occupational stuff going on—likely you are going to lose on SOL.
· However, if by some reason you were still working during the cancer treatment, your date of disablement might be later—ALJ has lots of discretion.
· Nuts & Bolts of the System
· Every 2 weeks you get $.
· Depends on what type of impairment you have:
· Duration of Injury
· Temporary in nature (leg break (could have some residual permanent disabilities))
· Permanent in Nature—only determined when you reach Maximum Medical Improvement (MMI)
· Degree of Injury
· Total—very high to meet in NY, have to not be able to do anything—doesn’t matter what you were doing before you were disabled.  In acute phase of injury you usually are totally disabled.
· Partial—even though you can’t do your job, you can still do some type of work that exists in NY.  
· Degrees of partial: 25% (mild), 50% (moderate) & 75% (marked or severe)
· Doctor will say: worker is temporarily partially disabled to a mild degree
· BreakDown of 4 possible situations
· Temporary total Disability
· Permanent Total Disability
· Temporary Partial Disability
· Permanent Partial Disability
· The Money 
· In NY total is 2/3 of your Average Weekly Wage, with a $400 cap.  
· 1/3 that is excluded is deemed taxes
· Weekly benefit is modified by the level of disability—don’t get total benefits if you are partial.
· For example: if you are temporarily partially developed you get your weekly wage x 2/3 x $200.
· Money Formula=  AWW x 2/3 x (degree of disability)…remember the cap.
· Permanency
· Two ways the comp system can handle permanent disability
· Scheduled award: lump sum, paid once—covers extremity injuries, facial disfigurement, hearing loss, vision impairment.  
· §15 has a body part schedule.
· For example: Arm gets cut off above the elbow, you get 312 weeks of worker’s comp.
· Employers can deduct what has already been received.
· You will get this money, regardless of whether you are working.
· Classification
· Back injuries (non extremities), permanently disabled from work to some degree.
· You are entitled to worker’s comp benefits your whole work life, so long as you are sustaining reduced wages.  AWW before injury, must be higher than AWW after injury.  
· Better to have workers classified 
· Most injuries are perm partial
· 3rd party Contributor 
· Worker’s comp only governs relationship b/t employer & employee.  
· Common situations: car accidents & products liability.
· Can sue the 3rd party in tort, b/t the employer & the employee have worker’s comp.  
· Employee who gets arm cut off will file WC & will sue the 3rd party in tort—products liability situation.
· If the employer had removed a secondary guard that might have impeded you, product manufacturer will say that the employer is at fault because she modified the design.  3rd party will sue the employer.
· NY Comparative negligence—look at everyone & assign degrees of fault.
· 3rd party will sue the employer.
· Used to be (under Dole v. Doe) that if it was 50/50 the worker would get 100% from 3rd party, then the 3rd party will then subrogate against the employer.  Back door way to sue the employer.
· Many states did away with the 3rd party’s right to subrogate against the employer.  
· Contribution action by 3rd party against the employer is still allowed for grave injuries.
· 10 things are considered grave injuries: result of lobbying
· If you as a worker, file a 3rd party claim, then the 3rd party can sue the employer if there is a grave injury.
· If there is not a grave injury the 3rd party can’t recover.
· Connectedness of tort & WC
· When worker recovers from 3rd party, the employer has a right to get back the worker’s comp $ from the worker.
· Example: In tort you recover $1 million, but in medical costs & worker’s comp the worker got $120K—the employer can get that $120K back, but our court of appeals said that the worker has incurred big cost in getting 3rd party recovery.  We want to equitably apportion the cost b/t the worker & the comp carrier because the comp carrier is getting a huge benefit from this frisky worker.
· Comp carrier benefits because they get a holiday—no longer have to pay.
· Kelly Decision—Equitable Apportionment.
· Carrier has to equitably apportion the employee’s costs for recovery in tort.
· Costs are 33.3% of the benefit.
· Same cost ration is imposed on the carrier: take the lien (say 120K) plus relief of the future obligation (say $300K)+ the medical (say $100K).  So comp carrier is realizing $520K of benefit from the frisky worker.  
· Equitable apportionment says that the carrier has to pay out 1/3 of the benefit it is going to get, in this case $170K—this 170K will wipe out the 120K lien, the $50K is up for grabs & is being litigated right now.
· So worker doesn’t have to pay the lien & there is the 50K
· Uninsured/underinsured Motorist Coverage

Uninsured Coverage

What happens if the owner of the car you wish to sue has no insurance?

· For your BEL, you get it from your insurance company.

· Hypo: Say you have a serious injury & you want to sue the uninsured motorist.  You may get a judgment that is worthless.  The legislature has a desire to protect victims of auto accidents—legislature wanted to be sure that the victim of an uninsured motorist would still be able to collect for pain & suffering (need a serious injury).

· Plaintiff- Seriously injured (Insured by Allstate) v. Other Driver

· P will get no fault from Allstate.  Under normal situation Other driver will be defended & indemnified by their insurance, but in this case other driver has no insurance.  In this case, the P will need to go to 3420(f)(1)—which is uninsured motorist coverage.

· 3420(f)(1): this is a substitute for the other driver’s insurance, it is mandatory for every auto policy must have uninsured motorist coverage.

· Uninsured Motorist Coverage: serves as an imaginary policy for the uninsured driver.

· Therefore, a P in an accident with an uninsured motorist will get no fault & the uninsured motorist.

· Uninsured=only pain & suffering.

Money

· Money: 25/50 is the minimum you will get, how much money you can get will depend on how much coverage you have.

· UM does not cover property damage, need to have collision for this.

Process
· Process: put in a claim for the UM claim, & the arbitrator determines how much your pain & suffering is worth. 

Pedestrian

· Pedestrian: gets the UM benefits from their own auto carrier. 

· Pedestrian with no auto: Under Article 52 there is an agency created by the state called the motor vehicle accident insurance company—provides insurance when the P has no where to go to.

· Would also apply to two uninsured motorists.

Reasons there would not be insurance

· It was canceled

· The insured breached a policy condition.

· The person just didn’t get the insurance.

· Hit & run driver
· Underinsured

Basics

· Other driver has car insurance, I am seriously injured in a car accident.  I will get my BEL from my own carrier, I have a serious injury.  I bring a lawsuit against the other driver.  Other driver gets defense & indemnity up to the policy limits.  Other driver only has $50K in liability coverage for my accident, by my injuries are worth $500,000.  Now I go to state farm, & they write me a check for $50K, now I try to seize the other driver’s assets—but I’m probably not going to get much.  I am in a bind.  

· Legislature said that they aren’t willing to raise min limits of liability coverage, but will provide a scheme that will allow the owner of a car who might be in a situation where she has an accident with an underinsured motorist.

· Scheme: optional coverage, that is an excess policy that will be on top of the other car’s liability policy—you can go to this policy after you have exhausted other driver’s policy

· Hypo: Other driver has state farm & has 50K in liability coverage.  Under §3420(f)(2) legislature has created “supplementary uninsured motorist coverage” (SUM).  This coverage is purchased by me & it comes into play when the other car has insurance, but it’s insufficient to cover a particular accident.

· If there is loss in excess of BEL: you can get this from SUM.

· Policy can’t come into play until the other car’s coverage is on the table.  

· Conceptually, this SUM policy becomes an excess policy.

· If you are a P & there is a possibility of you making an underinsured claim, you have to give notice to the carrier about the possibility.

Defining underinsured

· Defining underinsured: the only time underinsured comes into play is where the policy holder has purchased liability limits which are greater than the liability limits of the other car.

Regulation 35-D

· Overview: clarify underinsured motorist coverage.

· Two ways this underinsured can work:

· P takes a verdict & the verdict is in excess of the other driver’s liability insurance.

· First Question: Is the policy holder able to trigger its coverage? (page 350)

· Only time the policy will trigger is if the policy holder has purchases liability limits larger than the other car’s liability limits.

· If it doesn’t trigger you can’t reach your SUM coverage.  

· If SUM coverage triggers, how much do you get?

· Your limits less the offsets.

· Offset is how much coverage the other car had.(how much is left)  

· Example: I have 100/300 policy (liability) & I have SUM coverage of 50K.  Policy would trigger because other driver has 50/100.  Therefore, since my SUM coverage is equal to the other driver’s liability limit, I get nothing.   

· How do you get this coverage?

· Condition 10: sets forth the protocol for getting these benefits.

· Example: I have 100/300 policy (liability) & I have SUM coverage of 50K.  Policy would trigger because other driver has 25/50.  Therefore, 25K would be available.  

· The other car’s liability limit has to be on the table: can either get on the table by a verdict against the other driver or the other driver’s insurance carrier can tell you.

· Your SUM carrier has a right of subrogation to go after the other driver.  

· If you take a settlement from the insurance company & release the other carrier, the SUM carrier loses its right of subrogation.  Under the regulations you are not allowed to do anything that will destroy the subrogation rights of the SUM carrier.  

· Condition10: Once the other car has offered you the policy limits you have a choice.  Under condition 10 you write to your SUM carrier & say I have an offer from the other carrier & I wish to take those limits & prosecute for my SUM carrier.  SUM carrier has 3 options:

· Carrier says: my subrogation rights are worthless, okay insured take the $ from the other car, give them a release, & then you can process the SUM claim.

· SUM carrier looks at other car & says there is lots of money there.  I want to chase that other driver down to subrogate.  The carrier can step in & say, don’t give the other carrier a release, but I will give you the 25K you would have received from the other carrier & I will take an assignment.  I will step into your shoes, & I will sue the other driver for the liability limits & any other money I give you from SUM.

· Carrier does nothing.  If carrier does nothing for 30 days or more, you can take the policy $, get the release, & destroy your SUM carrier’s right of subrogation—it is your SUM carrier’s tough luck.  

SUM Carrier Defenses

· SUM carrier will raise same defenses as other driver would have.

· For example: the P didn’t suffer a serious injury. 

(1) Primary ensured can subrogate against renters for amounts that exceed the statutory minimum.
ELRAC v. Ward 
2SP 515

Facts/PP:  ELRAC rental car, self insured & will provide primary coverage.
Issue:  Can ELRAC, a rental car company, enforce a standard clause in its rental agreements requiring the renter to indemnify it for any injuries caused to 3rd parties by use of the rental car?
H/R:  ELRAC for amounts above the statutory minimums, however, ELRAC may enforce the indemnification clause in its rental agreement.
GENERAL DEFINITIONS

Omnibus clause - 1) an automobile insurance policy clause which provides coverage no matter who is driving the car. 2) a provision in a judgment for distribution of an estate of a deceased person, giving "all other property" to the beneficiaries named in the will.

Indemnity - the act of making someone "whole" (give equal to what they have lost) or protected from (insured against) any losses which have occurred or will occur.

Indemnify - to guarantee against any loss which another might suffer. Example: two parties settle a dispute over a contract, & one of them may agree to pay any claims which may arise from the contract, holding the other harmless.

Review 

· Always look at the policy when you are trying to figure out an insurance question.

· Coverage is measured at the time of the accident.  

The approach: 

***Before you can consider insurance questions, consider the relationships of the parties.***  First, spend the time to underst& what happened.  Who owned the car, who owed what duties to whom, who supervised, who provided, whose employee, who did they work for.  Must have thorough understanding of underlying facts.  Were they in the course of their employment?  What is a household?  Who are they driving for? 

Look at the inclusions & exclusions & endorsements.  You must have a certified copy of the policy.  

Has the insured complied with the policy provisions?  

If you see there was a late notice of an accident & notice in Jan & Ins. company did not raise defense until June – then you should remember Hardford & Schiff v. Flack.  Provisions of 3420 that require disclaimers to be sent out to the insured & any injured.  

Look at Pro-Rata clauses, clearly it is important to see if 1 or more policies applies & make certain that when these claims do come in, that you immediately gather the policies & write a letter to put companies on notice.  

Anyone who is involved in an accident in NY is entitled to Basic Economic loss regardless of No-fault.  If you are a covered person.  If you are covered you can also bring a claim for pain & suffering against another non-covered person. If you make a claim against the non-covered person then that person will turn to their liability insurance to pay you.  

No-Fault carrier can only subrogate if the vehicle involves truck or person for hire. 

5102 – No-Fault covers you in the state you travel to.  

No-Fault offset for 25% of your wages.  If you earn 2,500 a month then you get 2,000.  There is a 20% discount so no matter how much you made above 2,500 you can only get 2,000.  

Agoado Realty Corp. v. United International 

HISTORY of INSURANCE 
How do we make sure the company can insure the loss?  Heavily state regulated system to make sure the company has adequate financial viability. [image: image1.png]
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