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Justiciability

Case or Controversy

Jurisdiction- Cases and controversies

Justiciable- How you tell a judicial matter from a political question

Fed ct’s have the power to declare acts of other branches unconstitutional through judicial review. But this power is limited through:

-Case or controversy limitations: 

-Justiciability limitations: Takes into consideration non constitutional prudential factors.

JUDICIAL REVIEW

Gives Sup Ct. power to interpret constitution and require fed/ state gov’ts to follow that interpretation

Marbury v. Madison (1803)

Supreme Court has power to declare an act of congress unconstitutional.

Modern Scope of Judicial Review: (today courts can)

-Declare congressional acts and state statutes unconstitutional

-Order the President to perform acts (US v. Nixon)

-Order state officers to perform acts (Cooper v. Aaron)

CASE OR CONTROVERSY (under Art III)

-All cases in law and equity arising under constitution

-All cases on maritime and admiralty jurisdiction

-Controversies b/w citizens of different states

“A question must be presented to a court as part of a judicially cognizable dispute”

Doctrines used to determine if a dispute should be heard under Article III:

-Advisory Opinions

-Feigned Cases

-Ripeness

-Mootness

-Standing

-Political Question

ADVISORY OPINIONS (Art III)

1. A fed ct will not answer inquiries from a coordinate branch of fed gov’t about the legality of contemplated conduct. –NO LEGAL ADVISE

2. There must be adverse parties seeking resolution of a concrete and bona fide dispute

3. A fed ct. will not decide a case if the decision is liable to be overturned by one of the coordinate branches.

*Art I courts and state courts can issue advisory opinions

Reasons for no advisory opinions:

1. Don’t want to make a premature decision on a legal question that might eventually concretely come before the court.

2. No adverse parties means that the court would be less informed of the actual neg/pos outcomes of the case.

3. The other branches can get expert legal advise from within.

Revision of JUDICIAL JUDGMENTS

The fed cts. will issue no decisions that are subject to revisions by other branches

Hayburn’s Case (1792)

FACTS: After Rev War, Congress est. compensation system for servicemen. Fed circuit courts were to determine if servicemen were disabled. But if Sec of War suspected mistake, then he could withhold serviceman’s pension. Further, Congress could refuse payment.

HOLDING: Sup Ct. refused to hear claims b/c statute raised issues of exec and leg revisions.

Matter fails to go forward b/c:

1. A.G. was there without a client. Speaking on behalf of Hayburn’s petition to be placed on the list.

2. The business directed at the court was not judicial in nature. The court had to issue basically a recommendation to the sec of war


-no finality to case or controversy

Tutan v. US (1926)

ISSUE: Naturalization hearings don’t have adverse parties.

RULE: Rulings on petitions for naturalization satisfy the case/controversy requirement b/c the US gov’t is really the adverse party

LEGISLATIVE REVISIONS

US v. Klein (1871)

FACTS: During Civil War, president was giving pardons and restoring property to those who rebelled. Congress gave jurisdiction to courts to restore the land. Then Congress passed a statute that said couldn’t use pardons to get land back.

HOLDING: Courts are not required to adhere to the statute. Congress is trying to prescribe rules of decision.

Distinguishable from McCardle

Lampf (1991)

FACTS: S.C. held there was a short statute of limitations in fed sec fraud cases. So then lower courts dismissed many sec fraud cases. Congress passed corrective leg re-establishing the longer SOL and reinstated the lower court suits.

HOLDING: Congress was powerless to reinstate suits where dismissal had resulted in final judgment.

Compare with

Plaut v. Spendthrift Farms (1995)

HOLDING: In a case where there is no final judgment, Congress has power to change the law and require application of new law

Final judgment should be insulated from Congressional interference

Difference: Lampf decisions were already final

*Mere possibility of leg/exec revision is not enough to prevent a court from hearing case. In Hayburn, the revision was specifically stated in the statute.

ORDERS MANDATING ONGOING RELIEF

Miller v. French (2000)

FACTS: Prison Litigation Reform Act.

Distinguished Plaut and Hayburn

HOLDING: Distinguished judgments in suits for damages from judgments providing ongoing injunctive relief. 

An injunction is never final. Circumstances change therefore a matter is never closed. 

If Congress passes a law about how injunctions should be dealt with, it can come back and revise.

CLAIMS AGAINST THE US

A problem arises b/c Congress uses Art I Legislative Courts a lot of times when claims are brought against the US. These courts are not subject to Art III rules. And Congress can revise these decisions

COURT’S REMEDY

1. Hayburn Option- Revisions of Congress are not allowed

2. Glidden Co. v. Zdanok (1962)

HOLDING: Congress validly reconstructed the Court of Claims as an Art III court. There is no power in the judicial branch to compel payment of Court of Claims money judgments against the US, but the US pays these claims b/c trust the good faith of the US based on long historic experience and common sense idea that no one would do business with someone who isn’t fair.

For purposes of Art III finality, the Court of Claims had to rely on the “good faith of the US”

FEIGNED AND COLLUSIVE CASES

Art III courts cannot hear feigned cases in which parties merely pretend to be adversaries.

Under case or controversy req, parties must seek to promote their adverse interests in the litigation.

US v. Johnson (1943)

FACTS: Landlord asked tenant to sue landlord to see his rent was too high in property covered by federal wartime rent controls.

Johnson wanted to know his rights under the Rent Control Act, so he asked his tenant (roach) to complain.

HOLDING: Court refused to decide b/c of the integrity of the judicial process

1. There was no genuine adversary issue b/w the parties. 

2. This could be a possible advisory opinion. 

Congress cannot obtain legal advise by artificially setting up a case

Muskrat v. US (1911)

FACTS: Congress passed statute authorizing individuals to sue for a declaratory judgment that the 5th A was not violated by enlarging the group.

RULE: The statute was an attempt to obtain an advisory opinion, so the court would not decide the case.

Congress can’t manufacture cases

This rationale is hard to understand.

*This case currently stands for the general principle that courts will not make advisory opinions.

South Carolina v. Katzenbach (1966)

FACTS: Voting rights act of 1965 allows state to seek D.J. that a proposed change in state voting practices does not violate the act.

RULE: Sup Ct. sustained the act. State that chooses to make use of amendment in its voting laws has a concrete and immediate controversy with the fed gov’t.

STANDING

People complain that this is a very confused doctrine

Must have a personal stake in matter.

Current Trend: Things that seemed only prudential seem like they’ve been constitutionalized lately. Prudential rulings have taken over.

For example- P has to meet stiffer req’s 

Reason for heightened standards of justiciability:

-Docket considerations

-Don’t have to hear certain cases

-Improving the docket, thinking of things today as more constitutional, better view

REQUIREMENTS TO ASSERT STANDING:

1. Assert a right to judicial relief under:


-constitution


-statute specifically authorizing suit

2. Challenge administrative action unlawful

Taxpayer Standing

Frothingham v. Mellon  (1923)

HOLDING: Federal taxpayers could not rely on their status as taxpayers to confer standing to challenge allegedly illegal federal expenditures.

Taxpayers interest is too remote, fluctuating, and uncertain

The claim has to be direct, like a car accident

IMPORTANCE:

a. Have to have direct injury

ex. Fed $ going to Marshalls taking away your house

b. This is an indefinite injury that everyone shares. “Generalized grievance”

NEED: Direct injury sufficient to guarantee courts will get concrete adversarial (case/contro)

FUTURE: Frothingham has been modified so that taxpayers do have standing in some circumstances.

EXCEPTION: In many states, taxpayers can challenge state expenditures

AND- FED TAXPAYERS

Doremus v. Board of Education (1952)

FACTS: Taxpayer challenged required reading of old testament in public schools.

HOLDING: NO standing. No specific expenditure was challenged.

Flast v. Cohen 

FACTS: Fed taxpayer challenged an expenditure that violated the Establishment Clause b/c used to finance religious instruction even though only a few cents of her total tax payment went to expenditure

HOLDING: Had standing b/c the expenditures were exercise of tax/spend and challenged as inconsistent with est clause

Test:

1. The expenditure must be an exercise of the taxing and spending power and not merely an incidental expenditure connected with a regulatory program

2. The expenditures must be prohibited by some specific constitutional limitation.

IMPORTANCE: The size of the injury is irrelevant. It may be small

**HARLAN’S DISSENT: Guiding principle to understanding standing

“Standing is a word game played by secret rules”

“The court’s standard for the determination of standing which focused on whether P had requisite personal stake was entirely unrelated to its double nexus test for whether the standard was satisfied”

“Standing to bring public actions should be deemed permissible under sep of powers if and only if congress grants authorization”

DIFFERENCE B/W Flast and Frothingham (Stewart’s concurring opinion in Flast)

Flast claimed violation of personal constitutional rights

Frothingham sought standing to enforce a structural constitutional provision

Flast criticized in Lewis v. Casey
SCALIA: Flast assumed that assurance of serious and adversarial treatment was the only value protected by standing. Failing to recognize that the standing doctrine has a separation of powers component, that is where the actual injury req. comes from.

TAXPAYERS AND NON ESTABLISHMENT CLAUSE CASES

US v. Richardson (1974)

FACTS: Taxpayer challenged secret expenditures by director of CIA as violation of Article I requiring regular statements and accounts of expenditures of public money.

HOLDING: Standing denied. No injury in fact. “He has not alleged that as a taxpayer he is in danger of suffering any concrete injury as a result of the operation of the statute”

Schlesinger v. Reservists Committee to Stop War 

POTENTIAL ABANDONMENT OF Flast

Valley Forge Christian College v. Americans United for the Separation of Church and State (1982)

FACTS: Fed taxpayer challenged grant of real property to a religious school as a violation of establishment clause.

HOLDING: NO Standing. Court limited Flast to expenditures of funds under Tax/Spending Clause (Art I Sect 8). Flast didn’t apply to property clause. 

??D doesn’t have standing b/c not challenging a congressional rule???

BRENNEN’S DISSENT: The primary purpose of the Est Clause is to prevent the use of tax moneys for religious purposes. The Est Clause is a guarantor of rights- a violation leads to direct injury and a taxpayer can sue

CRITICISM: There is little difference b/w expenditure of cash and distribution of property.

*Valley Forge clearly undercuts Flast

*In all three dissents (Frothingham, Flast, Valley), prudential concerns prevent courts from hearing these issues. Constitutionally these cases are alright.

NATURE OF THE INJURY

1. Injury may be small

Flast v. Cohen

2. Injury need not be economic

Sierra Club v. Morton (1972)- was there standing?

FACTS: Sierra club sued US Forest Service claiming its approval of dev of ski resort violated fed rights and statutes. P had a special interest in the conservation

HOLDING: NO standing. Injury may be an aesthetic interest, like environmental beauty, but P failed to allege that it would suffer injury in fact from the challenged action. P didn’t even assert that its members used the land.

IMPORTANCE: If claiming environmental interest, need to claim injury in fact.

Trafficante v. Metropolitan Life Insurance Co. (1972)

FACTS: White resident in apt complex sought injunction under Civil Rights Act against landlord’s racial discrimination against prospective non white tenants. 

HOLDING: Standing. Injury may be to an interest in living in a racially integrated environment

Rephrase the right: Denied opportunity for info about housing

*Would have great difficulty finding Art III standing absent the Civil Rights Act

3. Injury must affect P directly, can’t be just general

Usually taxpayers have no specific claim, just a gripe about how the gov’t is spending their money. This is a generalized complaint b/c just like everyone else. Downfall of fed. taxpayer standing in fed. ct.

Schlesinger 

Asserting that the gov’t has violated a law is insufficient

Allen v. Wright (1984)

An allegation of racial stigma arising out of gov’t action asserted to be racially discriminatory is insufficient unless P alleges he personally suffered from the disc. treatment

CLASS ACTION SUIT

FACTS: Parents of black public school kids allege that IRS has not adopted sufficient procedures to deny tax-exempt status to racially discriminatory private schools. Some of the tax-exempt schools have racially discriminatory policies.

Injury- Harms them directly and interferes with ability for kids to receive education in desegregated public schools.

1. Fed financial aid to racially disc. schools

2. Provides racially segregated opportunities for white kids in private schools avoiding education in public desegregated schools

Relief sought: Declaratory judgment making IRS tax-exemption practices unlawful

ISSUE: Do P’s have standing to bring suit?

HOLDING: NO standing.

Discussion: 

PRUDENTIAL REQUIREMENTS: “P must allege personal injury fairly traceable to D’s allegedly unlawful conduct and likely to be redressed by the requested relief”

Analysis of injuries claimed:

1. They are harmed directly by the mere fact of gov’t financial aid to discriminatory private schools. 

-This injury is not judicially cognizable

-This is an abstract stigmatic injury- generalized psycho notion that gov’t violation hurts their feelings


-Standing only for those persons who are personally denied equal treatment


-If this were cognizable, standing would extend to all members of a racial group

2. Their children’s diminished ability to receive an education in a racially integrated school


-This is judicially cognizable


-One of the most serious injuries recognized by legal system


-but the injury is not fairly traceable to the gov’t conduct


-The injury is highly indirect

The diminished ability of the kids to receive desegregated educ. would be traceable if there were enough racially disc. private schools receiving tax exemptions in their communites

*The remedy to the injury is pure speculation. If withdrawal of the status would schools change their segregation policies? Would the parents then send their white kids to public schools?

“The links in the chain of causation b/w the gov’t conduct and the asserted injury are far too weak for the chain as a whole to sustain respondent’s standing.”

MAINTAINING SEPARATION OF POWERS

The real reason the court denies standing.

This is a challenge to an agency est. to carry out legal obligations, not a gov’t violation of the law- this is not appropriate for fed ct. adjudication

DISSENT (Brennen)

This case takes issues reserved for litigation and makes them threshold issues for standing

Commands lower courts to rule on the merits and the appropriate remedy before going to trial 

-Who cares if they haven’t named enough schools, this is an issue that should be addressed when pleading the case, not when establishing standing
DISSENT (Stevens)

Since when does P have to prove that incentives operate so when addressing issue of standing?

RESULT OF ALLEN:

-P’s attorney should put a lot of time into the complaint, be careful with drafting

-May have to plead more about causation and redressability- special precautions when pleading concrete injury

-Lower courts- discretion decreased b/c strict guidelines

4. Injury Can’t be just Speculative (fear that injury will occur is not enough)

City of Los Angeles v. Lyons (1983)

HOLDING: Ct denied injunctive relief to forbid police from using chokeholds in the future b/c P couldn’t show he was more likely to receive one in the future than any other citizen.

US v. SCRAP (1973)

FACTS: P claims ICC order increasing railroad freight rates would increase the cost of recycled products and would reduce the incentive to recycle. P claims that this would have adverse effects on the enviro where he lives. P asks for order requiring ICC to prepare an enviro impact statement

HOLDING: Standing. The relationship b/w the rates and the enviro injury does appear speculative. The court decision is explained by looking at the relief sought. EIS are required when a proposed action may have an adverse effect on the environment.

Standing was upheld b/c the environmental harms interfered with P’s recreational interests.

IMPORTANCE: Teaches people what have to do to bring public rights cases

ABILITY OF COURT TO REMEDY THE INJURY

NO Standing unless can show remedy sought will remedy the injury

Simon v. Eastern Kentucky Welfare Rights Organization (1976)

FACTS: Class action on behalf of all persons unable to afford hospital services

HOLDING: NO Standing b/c it is purely speculative that a different IRS ruling would make the hospital provide more care to the poor.

RULE: P must show that the relief she seeks is likely to remedy her injury. Otherwise, a fed ct. decision would be “gratuitous and inconsistent” w/ Art III limitations.

BOOK (pg 137)- Maybe the P’s should have rephrased the relevant injury. P might have characterized injury as impairment of opportunity to obtain medical services under a regime undistorted by unlawful tax incentives.

Bakke (1978)

EQUAL PROTECTION CASE

FACTS: White P challenged D’s operation of a special admissions program for minority applicants to med school.

Injury: exclusion from med school/ denial of equal treatment resulting from imposition of a barrier

Remedy: Remove the barrier that makes it more difficult to for member of group to obtain benefit

HOLDING: Standing. Relief would redress injury suffered by being denied because of race, chance to compete for every place in entering class. 

FUTURE: Do not phrase injury as “ultimate inability to obtain a benefit” 

Phrase injury as “Depravation or impairment of opportunity to do something b/c of an unlawful barrier”

POWER OF CONGRESS TO CONFER STANDING
Congress cannot be statute confer standing on a plaintiff that lacks standing on Art III fed ct’s.

Lujan v. Defenders of Wildlife (1992)

FACTS: The fed ESA provides that any person may commence civil suit on his own behalf to enjoin the US or any US agency who violated the ESA. P challenges rule promulgated by sec of interior that required fed agencies to consult with the sec to ensure agency funded projects in US do not threaten endangered species. This requirement did not extend to foreign countries. 

P’s Claim: Exclusion of foreign countries was inconsistent with ESA

Members of P’s group had traveled to Sri Lanka and observed endangered species environment, but not endangered species. They had no concrete plans to go back and observe the animals.

Remedy sought: Injunction so that agencies would consult with eachother

HOLDING: NO SUFFICIENT INJURY to satisfy Art III. 1. P needs to establish “imminent injury”. Just b/c people had previously visited and planned to in the future, w/out concrete plans or specification of when- do not support finding of “actual or imminent” injury that our cases require.

Besides failing to show injury, 2. P failed to show redressability. Agencies funding the project were not parties to the case, so could accord relief only against the secretary. It had not been demonstrated that the withdrawal of funding would cause project to be eliminated and endangered species restored.

3. (Most important) The ESA citizen’s provision was unconst. as applied to P who otherwise would not have standing.

ISSUE: Can public interest in proper administration of a law be converted into individual rights by a statute that permits all citizens to sue?

This would be a violation of the Separation of Powers. The court would take on the exclusive Presidential power to take care that the laws be faithfully executed.

In suits against the gov’t- the concrete injury rule must remain.

IMPORTANCE: First case (only modern case) in which sup ct. found congressional grant of standing to violate Art III.

FUTURE:

Congress can

1. Assert that certain people have standing

2. Manipulate rights- Create statutory rights, in which infringement satisfies Art III req’s


-if create rights, then don’t have to expand standing  

Trafficante v. Metropolitan Life Insurance Co. (1972)

*Would have great difficulty finding Art III standing absent the Civil Rights Act

Friends of the Earth Inc. v. Laidlaw Environmental Services (2000)

HOLDING: Standing upheld under citizens provision of Clean Air Act to bring action seeking civil money penalties payable to the gov’t.

IMPORTANCE: Ct. is finding ways of upholding standing when Congress has done some crafting (not entirely generalized)

Things get easier for P’s when $ is involved

Qui Tam Actions

False Claims Act authorizes private citizens (relator) to bring qui tam actions on behalf of US seeking civil penalties and damages payable to treasury against any person who procured payment on false claim against US.

Vermont Agency of Natural Resources v. US

HOLDING: A relator has Art III standing.

This is a historical practice

Relator as the assignee of the gov’t claim, has standing to assert the injury in fact suffered by the assignor.

STANDING TO CHALLENGE FED ADMINISTRATIVE ACTIONS

Beyond Injury in Fact under Art III

Under Administrative Procedure Act- A person suffering a legal wrong b/c of agency action, or aggrieved by agency action w/in the meaning of relevant statute is entitled to judicial relief

Zone of Interest Test

Association of Data Processing Service Organizations v. Camp (1970)

FACTS: Sellers of data processing services sought review under Admin Procedure Act of a comptroller of the currency rule permitting national banks to provide data processing services to other banks.

A bank that is not directly affected by the regulation asserts that the regulation is improper.

ISSUE: What is P’s grievance

P’s Argument: If change what credit unions can do, it affects banks b/c now the credit unions can compete with the banks.

HOLDING: Standing. When under a regulatory regime, some party not directly affected can have standing to challenge.

DISCUSSION: Whether P has standing is not the same question as whether P has stated a cause of action. Standing is a threshold test that if satisfied allows the court to decide if a P has a cause of action. 

Standing specifically is “whether P is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question” (he arguably has a legally protected interest)

Basically the test directs a court to determine whether P is in the zone of interest of a particular statute and has thus been granted a legal right under the statute to bring suit.

IMPORTANCE:

This ruling broadens what is injury in fact. 

1. Traditional- needed a gripe

2. Data- No longer need legal protected right

3. Today- doctrine is limited to cases arising out of the Admin. Proc. Act

Clark v. Securities

IMPORTANCE: Clarified that the zone of interest test is not meant to be especially demanding. There need be no indication of congressional purpose to benefit the would be plaintiff.

Lujan

P must fall within the zone of interests sought to be protected by the statute whose violation forms the legal basis for his complaint.

ACTIONS BY VOTERS

Baker v. Carr

One person, one vote. 

Strong substantive right to equal protection

IMPORTANCE: Since this ruling, ct. has entertained a # of cases involving voters’ equal protection challenges to majority-minority districts in which statewide racial minorities constitute intra-district majority.

Still divided about standing.

ACTIONS BY LEGISLATORS- CONGRESSIONAL STANDING

Coleman v. Miller (1939)

HOLDING: Individual state legislators were granted standing to challenge ability of state governor to cast deciding vote on whether to ratify const. amendment.

Raines v. Byrd (1997)

FACTS: Members of Congress challenged constitutionality of Line Item Veto Act.

Claim: Statute diluted their Art I voting powers

HOLDING: NO Standing. P’s did not allege injury to themselves. Their injury was abstract and widely dispersed.

STANDING OF ASSOCIATION

Hunt v. Washington State (1977)

An association has standing to represent the interests of its members when

1. The individual member would have standing to sue for own right (member will be injured)

2. The interests the association seeks to protect are germane to its purpose

3. The nature of the claim and relief sought are such that the presence of the individual members is not required.

THIRD PARTY STANDING

NAACP v. Alabama (1958)

FACTS: NAACP contended that it and its members would be injured if Alabama could require the membership list to be disclosed. Members assert the right to remain anonymous. Members going to court for selves would be forced to reveal their names.

HOLDING: Standing. The organization could rely on constitutionally protected associational rights of its members.

Craig v. Boren (1976)

FACTS: Vendor asserted right of 18 year old male wishing to purchase beer. Challenged statute that permitted sale of beer to women beginning at age 18, and men at age 21. 

HOLDING: Standing. Vendor suffered injury based on who she could sell it to. She’s exposed to liability by virtue of an unconst. law.

Maybe only person who could challenge this. 18 year old male would be 21 before case got to sup ct. 

CURRENT DOCTRINE:

Court almost routinely permits 3rd party standing upon finding:

1. Some sort of relationship b/w the litigants seeking 3rd part and those whose rights they seek to assert 

AND

2. Some sort of impediment of 3rd party effective assertion of their own rights through litigation

Miller v. Albright (1998)

HOLDING: Out of wedlock kid born to fillipino mother and Us dad could assert father’s EP right to be able to transmit US citizenship to offspring

Griswold v. Connecticut (1965)

FACTS: Dr. of P.P. criminally convicted for providing info about contraceptives. 

HOLDING: D had standing to raise patient’s rights to info and advice.

Drysdale (1989)

HOLDING: Law firm had STANDING to assert client’s 6th A right as basis for protecting own entitlement for payment.

Bush v. Gore (2000)

HOLDING: Claim by Bush (pres candidate) not as Florida voter that partial recount of ballots lacked adequate standards to vindicate Florida voter’s equal protection and D.P rights to fair counting of ballots was upheld

Bush had overpowering interest in fair voting procedure

*Court did not even advert to 3rd party standing.

DEFENDANT’S STANDING 

Facial challenges to statutes

D subject to operation of statute, will most likely not be permitted to object to statute b/c unconst to 3rd party (const as applied to him)

Yazoo & Mississippi Valley Railroad v. Jackson Vinegar Co. (1912)

FACTS: Miss statute required r.r. to settle accident claims against them or pay a penalty for failure to do so. A suit was brought under the statute.

D’s claim (R.R): Statute was unconst. b/c imposed duty to settle whether damage claim was reasonable or not.

HOLDING: The damage claim was reasonable in this suit. The statute was constitutional as applied to the railroad.

IMPORTANCE: This is severability (Ashwander)

An alternative to overbreadth- strike down on face b/c unconst to others not present

Notion that statutes are separable and invalid application can be severed from valid application without invalidating the statute.

Reasons for seperability:

1. If D’s conduct is const. forbidden, he has no right to escape punishment

2. Adjudication on hypothetical disputes makes litigation abstract

3. Fundamental premise of federalism, state courts can provide narrow construction of statutes.

Overbreadth of 1st Amendment statute

free speech

Broderick v. Oklahoma (1973)

Claiming an overbreadth statute.

“Where conduct, and not merely speech is involved, the overbreadth of the statute must be real and substantial, judged in relation to the statute’s plainly legitimate sweep.

Vagueness

Due Process doctrine

“So vague, a reasonable person has to guess the meaning”

Coates v. City of Cincinnati (1971)

FACTS: Cin doc. made it a criminal offense for three or more persons to assemble on a sidewalk. 

ISSUE: Is the ordinance unconstitutional on its face?

RULE: This statute is too vague. It allocates to much discretion to law enforcement and the potential for ability to abuse and discriminate against citizens is too high.

MOOTNESS

Prevents a court from deciding a case too late.

Passage of time has made judicial relief irrelevant.

If the case is moot, then it would no longer concern the litigants, the decision would not affect the parties, it would resolve a hypothetical question, and then become an advisory opinion.—Mootness doctrine prevents this.

Prudential limitations- A case that is not moot under Art III can be dismissed for prudential reasons or sound judicial administration. 

Argument that Mootness should be treated differently from standing b/c:

1. Course of conduct continues to shape litigation and focus judicial decisions

2. Unlawful causation of past injury deprives D of moral entitlement to freedom from judicial intervention

3. D caused wrongful conduct and is free to continue, judicial opinion forbidding conduct is not an advisory opinion

4. Public interest in protecting legal system against manipulation by parties (repeat litigation)

EVENTS THAT RENDER CASE MOOT

1. Criminal D dies during appeals process, civil P dies where cause of action does not survive death

2. Settlement

3. Challenged law is repealed or expires

EXCEPTIONS TO MOOTNESS DOCTRINE

1. Voluntary Cessation- This does not necessarily make the case moot. 

Voluntary cessation could only make this case moot if there is no reasonable expectation that the wrong will be repeated. 

If D is free to repeat the challenged action, mootness would be prevented b/c of the public interest in having the legality of the practices settled. 

Rationale for not allowing voluntary cessation to render case moot:

A. If D could render case moot, public interest in adjudicating the legality of the conduct would be frustrated.

B. D having dismissal based on mootness, could begin conduct again

2. Present question that is “capable of repetition, yet evading review”- Question can 

evade review b/c remains concrete issue for only a short time

Some injuries occur and are over so quickly that they will always be over before litigation is complete

ex. Roe v. Wade- pregnancy happens more than once to same woman

Injustices could go on forever without facing review.

Public policy drives avoidance of repetitious litigation b/c people care about the issue and therefore the court should decide on it

Requirements for this exception:

a. Injury must be likely to happen to P again

b. Injury must be inherently limited in duration

3. Class Action suits

4. Collateral consequences

Possible repetition of harm

Defunis v. Odegaard  (1974)

FACTS: P (white) sued for admission to law school on the ground that affirmative action admissions program had denied him equal protection of the law. 

By the time the sup ct. reviewed case, he was in final semester of school. School agreed not to expel P even if it prevailed.

RULE: CASE MOOT. 

Discussion: Mootness in this case depends only on the fact that P is almost done with school, and he will graduate

He was going to graduate b/c of stipulation

Political overtones- the court really wasn’t ready to decide on affirmative action and admissions.

IMPORTANCE: Illustrates that courts have discretion in deciding if there is sufficient likelihood that the harm will recur

Voluntary Cessation

City of Erie v. Pap’s A.M. (2000)

FACTS: Nude dancing club challenged enforcement of city anti-nudity ordinance. Club closed by time case got to sup ct. and owner submitted affidavit that he didn’t intend to open back up. Before going out of business Pap’s got the ordinance struck down.

Problem: Erie couldn’t enforce the law 

HOLDING: NOT MOOT. Not the run of the mill voluntary cessation suit. The city suffered an ongoing injury b/c it was barred from enforcing its public nudity prohibitions. Paps could operate another establishment in Erie. Not moot unless Pap’s withdraws the papers.

Friends of the Earth

There is a heavy burden of persuading court that it is absolutely clear that the conduct cannot be reasonably expected to recur

Scalia’s dissent in Friends of the Earth:

This is a waste of judicial time. Once the judiciary invests time to review, the investment becomes a major issue. 

The requirement of a continuing c/c derives from the const, it cannot be avoided when inconvenient or to save sunk costs

MESSAGE TO LITIGANTS

The requisite likelihood of recurrence is unclear. Reasonable expectation or demonstrated probability.

So, make the argument that it will recur and then see what the judge does.

Collateral Consequences/ 

Remaining consequences of judicial resolution may prevent a case from becoming moot.

Some injury remains that could be redressed by decision

Mootness in Criminal cases

1. Ability of convicted D’s to challenge sentences after serving them

criminal convictions have collateral consequences- the fact that released from jail doesn’t mean there aren’t further consequences of being convicted

A criminal case is moot, only if it is shown that there is no possibility of collateral consequences.

2. Death of criminal D usually makes case moot

Mootness in Class Actions

IMPORTANCE FOR LITIGANTS:

Make sure to get class certified before P mooted out, then continue to have a live case/controversy

Keep rotating in new P’s. Never wind up over the fence

Use as many P’s as possible

File action motion with complaint (go for damages, doesn’t moot out)

The court is flexible with the mootness doctrine and class action suits.

Properly certified class action suits will continue even if moot for named P. P may continue to appeal denial of class certification even after his claim is mooted.

Properly certified class actions not moot

Sosna v. Iowa

HOLDING: Not moot. Controversy still alive for class representing.

Should not be dismissed if named P has live controversy at time filed, properly certified, members of class whose claim is not moot.

Appeals of denial of class certification not moot

US Parole Commission v. Geraghty

FACTS: Prisoner denied parole sought to bring class action challenging parole guidelines.

Dist. ct. refused to certify. P appealed. During appeal process P was released. 

HOLDING: NOT MOOT. The proposed rep still has a personal stake in obtaining class certification to assure Art III values are not undermined.

IMPORTANCE: Displays the flexible character of the mootness doctrine

Deposit Guaranty Nat Bank v. Roper

Decided same day as Geraghty

FACTS: Consumer fraud class action. Lose class action cert. D pays P all $ asked for

ISSUE: Is this moot?

HOLDING: Name P’s could continue to appeal denial of class action cert even after P settled personal claims.

Disposition of mooted cases in federal system 

PROCEDURAL ISSUES

US v. Munsingwear (1950)

IMPORTANCE: What is the status of lower court decisions once case moots out? Res judicata or precedent?

HOLDING: If US sup ct. deems case moot, the court will vacate the lower court’s decision and remand the case for dismissal. The legal issue is left unresolved for future cases to decide

Civil Cases-Good law unless vacated through motion and grant to vacate  

Criminal Cases- Opposite, D dies, everything disappears 
Bancorp- 

Parties had reached a settlement

HOLDING: Vacatur of a lower court opinion is not appropriate when a voluntary settlement of an underlying dispute makes a case moot.

Allowing vacatur of lower court decisions may encourage settlement so that D can avoid unfavorable opinions that would compromise their position in future litigation.

Mootness in State Court Litigation

If moot at Sup Ct. level, can dismiss cert. and let lower ct. decision stand

Liner v. Jafco (1964)

State appellate court held case moot.

Sup. Ct.- the question of mootness is a question of fed law, sup ct. has final judgment.

NOT MOOT

IMPORTANCE: mootness doctrine is a fed question

RIPENESS

Separates matters that are premature for review b/c the injury is speculative and may never occur.

Question: Has the injury occurred yet?

Actual, immediate, and concrete controversy

Ripeness and declaratory judgments

In D.C. suits, there is no factual pattern or doctrinal substitute that ensures the concreteness of the dispute. Ripeness must be separately determined.

The court must evaluate both the fitness of the issues for judicial decisions and the hardship to the parties of withholding court considerations.

HARDSHIP FOR DENYING REVIEW

The more P can demonstrate substantial hardship from denial of preenforcement review, the more likely a fed ct will find ripeness

SITUATIONS WHERE THERE IS ENOUGH HARDSHIP

1. When person either can forgo lawful behavior and risk prosecution- ripe so that person will not have to violate the law and risk consequences

Abbott Laboratories v. Gardner (1967)

FACTS: FDA regulation stated that generic name of drugs had to be printed on the label. 37 drug co’s challenged this as beyond the scope of FDA authority

Gov’t argument: not ripe until someone violates the statute.

HOLDING: RIPE. Preenforcement review allowed. Emphasis on the hardship. In order for the companies to comply with this potentially unconst regulation, have to invest a lot of $. If don’t comply risk serious criminal charges.

Toilet Goods Assoc. v. Gardner

FACTS: FDA reg allowed FDA free access to manufacturing processes involved with production of color additives.

Cosmetic manu challenged and sought dec judg invalidating reg.

HOLDING: Not ripe b/c minimal hardship in denying review.

Adler v. Board of Edu

FACTS: State statute disqualified anyone involved in subversive groups from being employed in any school.

HOLDING: RIPE. There was substantial hardship to denying review b/c teachers had to refrain from joining organizations or risk losing their jobs.

Statute imposed invalid limitations on freedom of speech, assembly (1st A overbreadth)

Majority of cases hold that a case is ripe when a person is forced to choose b/w forgoing possibly const. protected conduct or facing significant sanctions.

United Public Workers v. Mitchell (1947)

FACTS: P challenged Hatch Act and sought D.J. that law which prevented fed emp’s from taking part in political campaigns violated 1st A rights.

HOLDING: NOT RIPE. P’s were seeking advisory opinion. 

P’s did have standing b/c the injury was that they were refraining from political activity.

Even though standing, not ripe b/c court wanted to wait until someone violated the act, so case would be presented in clearer form

Upheld statute as applied to one of the P’s b/c he violated the act. (ripe for him)

Reason for: It is illegal to pressure fed employees into campaigning. This protects the integrity of gov’t workers

**This is arguably wrongly decided b/c there is substantial hardship. If choose to violate act, lose job.

THE FITNESS OF THE ISSUE

The more a question is purely a legal issue (analysis doesn’t depend on facts), the more likely that the court will find it ripe

RIPENESS AS A PRUDENTIAL DOCTRINE WITH POLITICAL OVERTONES

Ct. may find case unripe b/c views a decision as politically inexpedient or b/c it doesn’t favor the relief sought

Politically inexpedient decision

Poe v. Ullman (1961)

FACTS: P’s married couple sought D.J. that Conn statute prohibiting use of contraceptives was unconst.

HOLDING: NOT RIPE. In the absence of a serious threat of actual enforcement (only one person in 75 years pros. Under statute), case was not justiciable

**unwilling to enter politically charged question

Relief not favored by court

O’Shea v. Littleton (1974)

FACTS: 19 citizens in IL alleged pattern of civil rights violations in admin of criminal justice system. Some of P’s had been subject to the practices. Sought injunction that would require gov’t officials to bring practices into conformity w/ const.

HOLDING: No case or contro. Can only speculate whether they will be arrested again for violating the statute.

This was seen as a standing case not ripeness case. P’s injuries that happened in past would not be redressed by injunctive relief aimed at future practices

Rizzo v. Goode (1976)]

FACTS: P sought injunction that would substantially reorganize Phili police dept. in civil rights suit

HOLDING: NO

**These cases show court’s reluctance to interfere with ongoing operations of state gov’ts

City of LA v. Lyons (1983)

FACTS: Black man brought civil rights action against city and police officers b/c unconst. subjected to chokehold. Sought injunctive relief that would forbid use of chokeholds in future.

HOLDING: STANDING DENIED. There was no proof that he would be subjected to another chokehold in the future. 

Standing upheld to recover for damages.

POLITICAL QUESTION

A Case presenting political question will never be decided

P.Q. must be determined on a case by case basis}

Baker v. Carr

One of biggest warren ct. decisions

FACTS:E.P. challenge to malapportioned state leg. is not P.Q. 

HOLDING: One person, one vote

E.P. theory introduced

CRITERIA FOR DETERMINING WHETHER A POLITICAL QUESTION EXISTS

1. Is there a textually demonstrable constitutional commitment of the issue to a coordinate political department

2. Is there a lack of judicially discernable and manageable standards for resolving the dispute

3. Is the case impossible to decide without an initial policy determination of a kind clearly for nonjudicial determination- (foreign relations)

4. Is the case impossible to decide without expressing lack of respect due coordinate branches of gov’t

5. Is there an unusual need for unquestioning adherence to a political decision already made

6. Is there potential for embarrassment from multifarious pronouncements by various departments on one question

Reasons for the criteria

a. Separation of powers- P.Q. doctrine makes courts recognize its limits

b. Amenability to judicial resolution- Are there judicially manageable standards for resolving the dispute

c. Prudence- Is there an unusual need (foreign relations matter) to defer a decision that has already been made to another branch

Cases in which political question has been found

Luther v. Borden (1849)

FACTS: Unconst. searches and seizures done not by legitimate gov’t of R.I.

ISSUE: Does the court have the power to decide who is legitimate gov’t of R.I.?

HOLDING: P.Q. The leg of gov’t was decided by Senate therefore P.Q.

Nixon v. US (1993)

FACTS: Former fed judge was impeached by House after he was criminally convicted of accepting bribe. Senate appointed committee to take evidence and hear testimony.

Judge challenged the procedure b/c under const. full senate must hear evidence on impeachments.

HOLDING: The manner by which Senate tries a case of impeachment presents P.Q.

DISCUSSION: (Rhenquist)

2 principles of political question analysis

1. John Marshall law- traditional constitutional delegation

Senate shall have sole power to try impeachments

2. Lack of manageable standards

If court had authority to tell Senate how to do things, don’t know how not to intrude on senate’s grounds

White Concurring: (hornbook)

Doesn’t matter the outcome, does matter the justiciability

Sole meant impeachment couldn’t take place in House, had nothing to do w/ Sep of Powers

Nothing is simple, there is a lot of interpretive impression

Souter Concurring

Shows us the extent to which this is extremely prudential

This isn’t the court’s business b/c sep of powers concerns

Gerrymandering

Davis v. Bandemer

FACTS: P contended that Indiana legislature gerrymandered the drawing of election districts to maximize the election of Republican reps.

HOLDING: Challenges to gerrymandering are justiciable. The standards for political gerrymandering are no less manageable than the standards developed for racial gerrymandering claims. Properly justiciable under E.P. clause

Constitutional Amendments

Coleman v. Miller (1939)

FACTS: Congress passed amendment to prohibit child labor.

ISSUE: Whether the time period for ratifying an amendment had expired

HOLDING: P.Q. The process of ratifying an amendment poses a P.Q.

Foreign Relations Situations

During Vietnam War, cases were filed in fed ct. arguing that the war was unconst. b/c no official declaration of war

These cases constitute P.Q.’s

Bush v. Gore

No one discussed the P.Q. issue

Art II- State legislations decide how elections are picked (selection of electors)

Congress decides in cases of disputes

ISSUE: Where is the judicial question?

ANSWER: E.P. under Baker
CONGRESSIONAL CONTROL OF FEDERAL AND STATE COURT JURISDICTION

CONGRESS’S POWER OVER FEDERAL COURT JURISDICTION

Congress has the power to create inferior federal courts and regulate the jurisdiction of all the federal courts

Congress has the power to grant/ withhold and regulate original and appellate jurisdiction of lower federal courts and do the same with appellate jurisdiction of Sup Ct.

Courts have the power to decide the constitutionality of a statute denying fed ct’s authority to hear certain cases.

Trial court diversity jurisdiction

Congress conferred D.J. on fed trial cts. in Judiciary Act, but did not confer full const. authorized D.J. 

Sheldon v. Sill (1850)

FACTS: P (NY) was an assignee of bond and mortgage. He received assignment from Michigan citizen. P sued another Mich citizen on bond and mortgage. 

HOLDING: There is no D.J. under Judiciary Act b/c statute looked at citizenship of assignor not assignee.

Jud Act (assignee clause)- D.J. shall not extend to cases where someone w/in state signed claim to out of state.

ISSUE: Can Congress carve out type of case w/in set of cases and say jurisdiction doesn’t extend.

RULE: Congress created this court, so can establish jurisdiction

Questionable uses of Congressional power to restrict jurisdiction

Sometimes Congress has used power to regulate fed ct.s in a questionable way. When cases raising these questions come before the court, power of Congress almost always sustained.

Sup Ct. appellate jurisdiction

Ex parte McCardle (1869)

FACTS: McCardle, southern newspaper editor, held in custody after Civil War by fed military authorities b/c published hostile articles about reconstruction. He sought release on habeas corpus from fed trial ct. in Miss. 

McCardle appealed directly to sup ct. under a new statute granting right to this direct appeal, questioning the constitutionality of the Reconstruction Acts.

Senator tries the case

After it was argued in front of sup ct, but before decision made, Congress repealed the new statute to prevent the court from ruling on the Reconstruction Acts (anticipated unfavorable result)

ISSUE: Is this a legitimate use of the Exceptions Clause?

HOLDING: Congress had the express right to create exceptions, did not comment on Congress’s motives. Old statute giving right to appeal to Sup Ct. in habeas cases was still intact.

MODERN SIGNIFICANCE: 

1962 Douglas “there is serious question whether McCardle case could command majority opinion today”

Applications:

*Continues to be cited as good law

1. If stands for proposition that Congress has power to regulate Sup Ct. appellate jurisdiction- good law

2. If means that Congress can deprive court of jur after case has been argued- open to doubt.

3. Stands for political proposition that Congress can use power over jurisdiction to control a politically weak court

*Shows structural truth about the real balance of power b/w the branches

US v. Klein (1871)

FACTS: During and after Civil War, Pres offered pardons and restored property to those that participated in the rebellion. Under statute, Congress granted jur to court of claims (sup ct. on appeal) to restore property to pardoned persons.

Later statute stated that Congress could take away jur from Sup Ct. whenever litigant relied upon pardon in suit to restore property.

HOLDING: Congress could not take away jurisdiction in this fashion. The new statute’s purpose was to deprive presidential pardons of proper effect. 

Ct. heard case to protect executive power. 

Not up to Congress to tell judiciary how to weigh evidence

*Continues to be source of contention about what court really said

IMPORTANCE: Puts limitations on McCardle. 

*Only case in which Sup court has held that Congress was w/out power to restrict jur b/c the power was used merely as a “means to an end”.

Battaglia v. General Motors Corp (1948)

FACTS: FLSA- overtime rated had to be pd for work over 40 hours a week. In 40’s court defined work week for miners to inc. time spent traveling underground to the mine face. These decisions created a lot of retroactive liabilities. To permit employers to avoid these lawsuits, Congress passes the Portal to Portal Act to not include the additional time spent in the defined work week. The act also prescribed retroactively that no fed court had jurisdiction to hear any suit for overtime pay arising out of court’s definition of work week.

HOLDING: (2nd Circuit)- Upheld the act but did not agree that Congress had the power to accomplish their ulterior motives by regulating fed jur. The power to regulate must comply with req’s of 5th A. The court did sustain the jur limitation in the end b/c it complied substantially with the 5th A.

Jurisdictional req’s sustained only after it was satisfied that the underlying consequences of the act were constitutional.

IMPORTANCE: External Constraint Theory

If Congress asserted so much control as to preclude complaints, D.P Clause would prevent Congress (internal w/in Art III)

Congressional power to allocate jurisdiction to Art I courts

Distinction b/w Art I and III courts:

Art I allows congress to create legislative courts outside confines of Art III


-military courts-martial, territorial courts, Tax court, Claims Court, administrative courts, US Magistrates’ courts, D.C. local courts, bankruptcy courts

*Art I judges do not have tenure or salary protection, so much more vulnerable to attempts by leg/exec to influence their decisions

Art III courts- constitutional courts

Glidden v. Zdanok 
FACTS: Congress declared by statute that Court of Claims, Court of Customs, and Patent Appeals courts were Art III courts.

HOLDING: These courts were Art III courts

Test for Article III status (est. by Harlan)

1. Art III head of jurisdiction- Dispute must come under a head of jur described in Art III. The business of the court must be “federal business”

2. Independence of judges and judgments- Judges must have tenure and salary protection, judgment must be final

FUTURE PROBLEM: congress has considerable power to assign cases to Art I or III courts as it chooses. How far can congress go in assigning Art I courts potentially art III cases.

Northern Pipeline Construction Co. v. Marathon Pipe Line Co. (1982)

FACTS: Until 1978, bankruptcy disputes were decided by district judges with assistance of bankruptcy referee. Bankruptcy Act expanded power of bankruptcy courts, conferring new jur on bankruptcy judges. Northern filed for bankruptcy and filed suit in bankruptcy court against Marathon claiming that Marathon owed them money on state law contract. 

Marathons claim: entitled to Art III court determination of the contract dispute 

HOLDING: Provisions of the Bankruptcy Act giving jur to bankruptcy court over state law claims were invalid.

At least part of the newly conferred jur. could not constitutionally be exercised by non Art III fed courts.

BRENNAN (plurality): 3 kinds of permissible Art I courts:

1. Territorial courts

2. Military courts-martial

3. Courts deciding public rights cases (private citizens against the gov’t)

IMPORTANCE: Congress’s power to create Art I courts is limited  

The ability to assign large amounts of cases to Art I courts would threaten the principle of Sep of Powers

*Only case which Sup Ct. invalidated assignment of jur to non Art III tribunal

Definition of public rights cases

Northern’s definition of public rights (civil suits by private individuals against gov’t) was too narrow

Thomas v. Union Carbide Agriculture Products, Inc. (1985)

FACTS: Fed statute req a firm registering pesticides to submit data to EPA. If EPA uses data to evaluate other firm, first firm entitled compensation. Comp determined in suit b/w 2 co’s infront of arbitration panel. 

The binding arbitration was an Art I proceeding

ISSUE: Is this a public or private right?

HOLDING: Although the suit is b/w 2 private parties, the right to compensation bore many characteristics of a public right b/c created as part of program safeguarding public health.

Balancing Criteria: All of the rights asserted are created by a federal regulatory scheme.

BRENNAN Concurring:

Northern Pipeline did not intend to create a general definition for public rights, just said at a minimum public rights disputes must arise b/w individual and gov’t

Commodity Futures Trading Commission v. Schor (1986)

FACTS: P sought reparations from a commodity broker before the Fed Commodity Futures Trading Commission, admin tribunal. 

Broker counterclaimed for $ owed under the state law.

HOLDING (O’Connor): Admin tribunal has jur over counterclaim b/c “de minimis” intrusion on Art III courts.

Analysis:

1. Court’s authority to provide reparations to injured consumer- constitutional

2. Could the commissioner hear state law counterclaims- Yes based on balancing test. There are benefits of admin alt to fed ct litigation in terms of efficiency and expertise balanced against purposes underlying Art III req’s. 

Goals of art III- fairness to litigants, ensure separation of powers.

D consented to admin proceedings (fair)

The intrusion on judicial branch is de minimis.

Court focuses on several factors when determining balancing test- extent to which judicial power reserved to Art III courts, extent to which non Art III courts can exercise Art III powers, origin and importance of rights adjudicated, concerns that drove Congress to depart from Art III req’s.

BRENNEN dissent: Leg courts should be permitted only in narrow circumstances outlined in Pipeline. The commission’s ability to decide private law disputes should be unconst. This is a slippery slope, no individual case is going to look like a threat to court’s autonomy.

Granfinanciera, S.A. v. Nordberg (1989)

Constitutionality of bankruptcy judges conducting jury trials

HOLDING: A jury trial must be provided in bankruptcy court when relief sought is of legal nature ($ damages) and matter involves private rights.

7th A right to a jury trial

If private right, has to have right to go to jury trial

Court did not address whether it violates Art III for Congress to authorize bankruptcy courts to conduct jury trials.

Where gov’t has active participation in fed agency, not necessary for fed gov’t to be a party

SCALIA concurring: Objected to majority’s suggestion that public rights doctrine could encompass actions in which the gov’t was not a party. The tradition def of public rights and enforcement to bar Art I jur of private disputes is essential to the sep of powers. “The central feature of the const must be anchored in rules, not multifactored balancing test.”

Bankruptcy Reform Act 1994- bank courts can have jury trials if approved by dist ct and parties.

Article III courts have limited jurisdiction

Art III courts can hear cases on diversity, fed question, admiraly etc, but if case doesn’t come under Art III bases, the court can’t hear the case

National Mutual Insurance Co v. Tidewater Transfer Co. (1949)

FACTS: Congress passed statute- citizens of D.C. would be equiv of state citizens for div jur. Art III confers div jur only b/w citizens of diff states. 

P, D.C. corp sued VA corp on fed ct relying on div jur.

HOLDING: Div jur upheld, but no majority rationale for decision.

JACKSON (not the rule)-Congress had power under Art I to confer jur over cases of fed concern on Art III courts.

Others- Div jur should include D.C.

IMPORTANCE: 6 of 9 rejected Jackson’s position. It is a fundamental doctrine that Congress cannot confer jurisdiction on Art III courts by statute when Art III does not authorize that jurisdiction.

Citable for proposition, not the law

Proposition: Congress can’t add to the constitutionally authorized jur of Art III. But has power to subtract from jur authorized by Art III.

United Mine Workers v. Gibbs (1966)

FACTS: P sued on fed quest claim. P joined state law claim even though no div of citizenship.

HOLDING: P may join additional related state law claim provided it arises out of a common nucleus of operative fact. If fed and state law claims related, viewed as part of same case for which Art III has auth jur based on fed claim.

Magistrate Judges

US v. Raddatz 

ISSUE: Const. of the use of fed magistrates to decide important issues in criminal cases as an adjunct to fed dist courts.

HOLDING (Burger): The use of magistrates in this case is constitutional.

The statute does not require dist cts to do independent review of evidence. D.P. does not require Art III review to be required. This rule based on convenience and efficiency.

*Expanded permissible use of non Art III tribunals for inherently judicial matters.

Military Tribunals

Ex parte Milligan (1866)

HOLDING: A military tribunal lacked jurisdiction to try a U.S. citizen living in Indiana of conspiring to aid the Confederacy. 

Can’t try a non military citizen in military ct. Non art III forum for criminal offenses is a denial of amendment rights. Except is situations where Marshall law is declared.

So long as courts are open, have to use them

Ex Parte Quirin

HOLDING: Upheld jur of mil tribunal to try in the US, 8 German service members apprehended on American soil during WWII. 

RULE: Even if a US citizen, some offenses violating laws of war can be tried in military tribunals b/c unlawful enemy combatant.

There was a formal declaration of war against Germany (take into account)

There is always a way to challenge Congress. Go to jail and challenge through habeus corpus

Johnson v. Eisentrager

Aliens who are citizens of an enemy nation have fewer rights, including fewer rights to access the courts, than American citizens, at least in wartime.

Broad reading: fed habeas corpus jur does not reach aliens held by US outside US territory

Yamachita

Dist from Johnson- Both the trial before a military tribunal and the offenses occurred in Phillipines, in possession of US.

“Privilege of litigation has been extended to aliens b/c permitting their presence in the country implied protection.”

President Bush’s Order

In response to 9/11 Bush issued exec order providing use of military tribunals to try suspected terrorists that were not citizens of US

3 sources of authority for the order:

1. Commander in chief

2. Congress Joint Resolution auth pres to use all necessary force

3. court martial jurisdiction

Supp. pg 11

Indefinite Detention of Enemy Combatants

ISSUE: Can gov’t detain w/ little or no judicial review of their detentions.

a. Aliens captured and detained outside of US

Al Odah v. US (2003)

FACTS: Kuwaiti, Australian and British citizens sought habeas corpus challenging indefinite detention b/c not enemies. 

HOLDING: Petitions dismissed for lack of jur. relying on Eisentrager- no court has habeas corpus jur in a case brought by aliens captured during military operations in foreign country.

b. US citizens captured abroad but detained in US

Hamdi v. Rumsfeld (2003)

FACTS: Habeas corpus petition on behalf of American citizen captured by US during hostilities in Afghan and brought to US after citizenship discovered. 

HOLDING: The exec factual assertions combined with undisputed fact of Hamdi having been captured in zone of military activity, constituted legally sufficient basis for his detention. 

His rights changed once back in states

c. Us citizen captured and detained in US

Padilla v. Bush 

FACTS: Padilla, US cit arrested in O’Hare airport and held under warrant b/c material witness. Gov’t withdrew warrant but notified that Bush had designated Padilla an enemy combatant and ordered indefinite detention. 

HOLDING: Padilla had right to contest being enemy combatant and he had right to counsel. Bush’s designation as enemy combatant deserved deference and would be upheld as long as some evidence supported it.

FEDERAL AUTHORITY AND STATE COURT JURISDICTION

(very straight forward)- Sup ct. really favors concurrent jurisdiction

State courts have jurisdiction to hear questions of federal law. The state courts must follow federal law

1. Jurisdiction to hear cases involving law of other sovereigns- State courts have concurrent jurisdiction with federal courts to hear cases of federal law

2. Obligation to follow substantive law of other sovereign- state courts have obligation to follow fed law on cases within federal sovereign and v.v.

Federal law cases that state courts can hear

Tafflin v. Levitt (1990)

ISSUE: Whether RICO cases can be brought in state court.

Conflict among circuits

RICO statute requires proof of certain # of offenses over certain period of time to equal a conspiracy

This is ultimately state courts enforcing federal law with federal criminal offenses

RULE: presumption- concurrent jurisdiction. If the federal law is violated, can be brought in either federal or state court forum. 

States have concurrent jurisdiction in RICO cases.

Congress can decide not to allow state courts to have concurrent jurisdiction: Gulf Shore 
1. Specifically in the statute

2. If there is a clear incompatibility b/w state and federal interests

Fed courts aren’t bound by what states say

3. Legislative history- look to see if congress ever considered the question of concurrent state court jur over specific claims

-There is nothing in the statute that says can’t bring RICO cases in state court.

Gulf Offshore Test addressing element #2:

Factors indicating clear incompatibility (and argument in favor of exclusive fed ct jur)

a. desirability of uniform interpretation

b. expertise of federal judges in federal law

c. assumed greater hospitality of fed cts. to peculiarly fed claims (and new statutes)

SCALIA (concurring): Really all we ever focus on is item one anyway. Legislative history is useless and there is no foundation of precedent for incompatibility

Ways Congress has est. jurisdiction

1. exclusive state original jur

2. excluseive fed jur

3. concurrent jur

4. concurrent jur with right of removal to fed ct.

Why direct to federal forum

1. Actual judiciary may be hostile at local level

2. Uniformity- If federal statute needs legal expertise

What should be the sup ct’s role in determining whether grant of fed jur should be construed to exclude state jur?


-Concern over uniformity is relieved by having supreme court review

Removal

Tennessee v. Davis (1880)

FACTS: Fed revenue officer breaks up liquor distiller and collects tax. Moonshiner is killed.

Local jury indicted federal agents for murder

Agent moved to have case removed to fed ct. based on statute.

RULE: Suits against federal officers brought in state court are removable to federal court.

Illustrates why removal, but vaguely tells how it works

State courts have limited power to enter orders directly against fed. officers

Tarble’s Case (1872)

FACTS: Commissioner of county in Wisc. Demanded commander of armed forces to release man in military. State court ordered man’s release from US military on habeas corpus, on ground that under fed law he was underage when he enlisted.

HOLDING: There is no fed statute authorizing state court’s to grant habeas corpus. State courts are not allowed to grant habeas corpus against federal officers. (remains good law)

Under Jurisdictional Sovereignty- state local courts don’t have power to issue habeas that goes to federal military (narrow)

State cts. can’t order around fed officers (broad)

CHASE dissent: (why?) Founders were clear that wanted the union army to be disabled this way b/c of historical reasons.- very radical

In 40’s and 50’s- state judges could issue habeas borders demanding release of fugitive slaves.

Other state proceedings challenging the legality of federal official actions

Mandamus- order to do things correctly

McClung v. Silliman

HOLDING: State court lacked jur of a suit for mandamus to compel the register of fed land office to make a conveyance

INTERPRETED TO MEAN: Exclude state mandamus against fed officials under any circumstances

*Sup ct. has decided on the merits a state-court mandamus action against a fed official

Damage Actions

Sup ct. has routinely sustained state court jur in damage actions against fed officials averring tortious conduct unsupported by the claimed authority.

Injunctions

Sup ct. has not yet decided whether state courts have jur to entertain injunction actions against fed officers

State courts must hear fed law cases when Congress so requires

Testa v. Katt (1947)

*Great case

FACTS: Fed Emergency Price Control Act provided that state and fed courts should have concurrent jur over suits brought to recover treble damages for violation of fed price controls. RI state court refused to hear a treble damage suit brought under the statute b/c state need not enforce penal laws of gov’t that is foreign in the international sense.

HOLDING: US gov’t stands on different footing than foreign gov’ts in relation to the states. State courts can’t discriminate against fed law claims. State courts can’t refuse to hear fed claims, at least in circumstances where similar state law claims would be heard by state courts.

Congress required R.I. to hear these cases in the statute and R.I. was under an obligation to do so.

*This is an anti discrimination case, requiring state courts not to disc against cases brought under fed law

States have power to hear federal issues, but now the issue is what happens when state courts don’t want the jurisdiction. How can they be compelled?

State obligations of non-discrimination

McKnett v. St. Louis (1934)

A state may not discrminate against rights arising out of fed law

Howlett v. Rose (1990)

FACTS: Florida state statute waived sov. Imm in comparable actions under state law.

States Excuse: Waiver did not extend to 1983 actions

HOLDING: State courts are obliged to entertain suits under 1983 cause of action.

A state court may not deny a fed right, when the parties and controversy are properly before it in the absence of a valid excuse.

Not a valid excuse- once you waive state sov, can’t discriminate on basis of claim

Successful refusals to hear fed cases- valid excuse

Herb v. Pitcairn (1945)

A municipal court of limited jur can decline jur over claim under Fed Employer’s Liability act when under state law it is w/out jur over this kind of suit.

State has auth to create venue rules 

Felder v. Casey (1988)

FACTS: State law req claim against gov’t under 1983 had to be brought w/in 120 days.

State court used this statute to dismiss claim under 1983. 

HOLDING:  The application of the state proc req was unconst.

Failure to comply with a state notice of claim rule could not be used to deny relief under 1983. 

Public policy of enforcement of civil rights elevated for 1983 cases.

IMPORTANCE: States don’t generally have to follow fed procedures when hearing fed law claims unless Congress specifies the procedure for a specific matter.

Structural limits on Congress’s authority to regulate non judicial functions of state gov’ts (10th A)

FERC v. Mississippi (1982)

FACTS: 10th A challenge to PURPA (public utilities) that directed state utility reg authorities to implement certain fed rules

HOLDING: (relying on Testa) Upheld the req’s. States could avoid fed obligation all together by opting not to regulated

*O’CONNOR dissent: Application of Testa to legislative power vastly expands the scope of that decision. The power to choose subjects for legislation, interference with this power unavoidably undermines state sovereignty.

Gregory v. Ashcroft (1991)

HOLDING: Fed age disc in emp act which forbids mandatory age based retirement did not apply to Missouri state judges (req to retire at 70). 

Allowing Congress to do so would upset balance b/w fed and state gov’ts

Concurrent jur provisions are broad

State court must follow fed procedures

If the fed law expressly specifies the procedures to be used with regard to a particular cause of action, then states must follow it

State court obligations to follow fed rules of procedure in adjudicating fed rights has frequently arisen in FELA suits.

Dice v. Akron (1952)

FACTS: Judge made the decision, D appealed b/c wanted a jury trial. Fraud case

ISSUE: How is it determined whether circumstances under 

HOLDING: The fed Emp Liability Act expressly provided for jury trials, so state courts hearing cases under it had to comply with this req.

Decision is based on the magnitude of the right. Jury trial should be awarded

*note- the court during this time was treating employees under this act very generously

Minn & St. Louis R.R. v. Bombolis (1916)

HOLDING: upheld Miss provision for a civil verdict by 5/6 of jury, after failure for 12 hours to come to unanimous verdict.

State courts don’t have to enforce fed rights of action

Shows conflict

Justice Black- valid distinction b/w failure to provide a jury for fraud action and failure to provide jury trial on any issue.

Brown v. Western Ry. (1949)

FACTS: P alleged that suffered injury b/c D’s neg when he stepped on clinker next to tracks. D let clinkers collect, dangerous. 

Georgia court dismissed for failure to state FELA action and based on local rule req complaints to be most strongly against the pleader. 

HOLDING (black): discusses the impossibility in distinguishing substance from procedure. Long series of cases makes it our duty to look at allegations ourselves to determine if P has been denied a right of trial granted to him by congress. This fed right can’t be defeated by forms of local practice.

“Strict local rules of pleading can’t be used to impose unnecessary burdens upon rights of recovery authorized by fed laws”

Federal Procedures in State Admin Processes

Fed Energy Reg Comm’n v. Miss (1982)

FACTS: Pub utility reg policies act imposed fed proc req’s on state commissions regulating energy. 

HOLDING: Acknowledged that the proc provisions were more intrusive than the substantive provisions. But, if Congress can require a state admin body to consider proposed reg’s as a condition to continued involvement in that field, there is nothing unconst about req certain proc minima as that body undertakes its tasks.

POWELL dissent: This is incredibly intrusive in terms of 10th A principles. Don’t know of any other fed gov’t attempt to replace state prescribed procedures.

FEDERAL QUESTION JURISDICTION OF DISTRICT COURTS

THE CONSTITUTIONAL GRANT

Art III and 1331- Confer jur over actions arising under the Const, laws, or treaties of the US.

In addition, Congress enacts jur statutes that authorize fed cts to hear cases in which fed law is less apparent. For example, cases in which quest of fed law is uncontested, or even where fed law is absent all together.

These statutes raise the question of outer limits of Art III’s “arising under” jur

ISSUE: How far can Congress deviate from the arising under provision

Constitutional basis for F.Q.Jur- exploring the outer parameters of Art III

Osborn v. Bank of US (1824)

FACTS: Congress by statute created the bank of the US and authorized the bank to sue or be sued in fed ct. 

ISSUE: Whether state law based suits arose under fed law w/in the meaning of const. grant of Art III.

Whether provision that allows fed banks to sue or be sued in fed ct is w/in parameters of const.

Whether sheer designation of fed forum, even though claims is not federal is something Congress can do.

P’s claim: Congress has not given this jur and under the const, can’t give jur.

Bank’s claim: Have a right to be there even though this is a state matter.

HOLDING (Marshall): 

Claim #1- The act of congress has not given it. 

Congress created this bank and the act of incorporation confers jur on the cir cts. if Congress confers it (which it did in the statute)

Congress could confer jur b/c bank owed its existence to fed law (ingredient)

Congress has power to give cir cts. original jur. when the court would have appellate jur there anyway

Claim #2- Under the const., congress can’t give it. There are other questions of law involved. Fed issues may never actually come up during the course of this litigation.

-This doesn’t mean that this cases isn’t arising out of federal claims.

RULE:*Fed law doesn’t have to be the decisive issue in the matter litigated, only has to be an ingredient in the original cause (very broad and vague)

Classic quote: “when a quest to which jud power of the union is extended by the const, forms an ingredient of the original cause, it is in the power of Congress to give the cir cts jur of that cause, although other questions of law may be involved”

JOHNSON dissent: Every single possibly case related to fed law can be considered a federal case. Huge flood gate problem. Every claim that would have been state claim is now federal and that’s not good for the state

The proper understanding of the phrase is (alternative approach): The cause of action must literally fall under federal law. Constitution should req that the matter is w/in the const of the US (ex. Patents).

SCHOLARLY OPINION ON HOLDING IN OSBORN: The decision authorized Congress to create protective jurisdiction. Congress can auth fed ct jur where it believes fed ct availability is necessary to protect important fed interests.

PROTECTIVE JURISDICTION- Congress has the power to confer fed quest jur on dist cts to hear claims based on state law

Textile Workers Union v. Lincoln Mills (1957)

FACTS: Labor union brought fed court action to compel employer to submit to arbitration of grievances under collective bargaining agreement. Suit was filed under Taft Hartley Act which confers fed court jur for these agreements. 

ISSUE: Can in the absence of specific rules of law, may congress create a federal forum for resolution of dispute?

HOLDING: The substantive law to apply under Taft suits is fed law, based on national labor law policy.  Congress intended for fed ct jur b/c wanted fed cts to create fed common law of labor dispute contracts.

*FRANKFURTER dissent: Criticized Osborn, it adopted too expansive a view of fed quest jur under Art III.

Protective jur can’t be justified under Art III. This theory is based on the belief in the inadequacy of state courts in determining state law.

State courts are trusted in all instances except div cases.

CONTINUED CRITICISM OF PROTECTIVE JURISDICTION: Congress can’t expand fed jur beyond the bounds of the const. Allowing pro jur would give Congress limitless power to enlarge fed SMJ. 

WECHLSLER’S POSITION- Fed cts. should be able to exercise pro jur over matters of fed concern in all cases in which Congress has authority to make the rule to govern disposition of the controversy, but has allowed states’ sub law to govern the dispute and has conferred jur in fed courts to enforce the state laws.

So fed cts can have jur but they have to enforce the state law.

“Arising Under”-FUTURE- Most matters will fit within the scope of Art III’s authorization for jur.

NOTES NOTES NOTES FROM 10/21

RULE- Current law under 1331 can be summarized as so

A cases arises under fed law if it is apparent from the face of P’s complaint either that the cause of action was created by fed law, or if the cause of action is based on state law, a fed law that creates a cause of action is an essential component of P’s claim

3 PARTS:

1. Well Pleaded Complaint Rule- It must be clear from the face of P’s complaint that there is a fed question

It must be clear from the face of P’s complaint that there is a fed question

Louisville & Nashville R.R. v. Mottley

Articulates the well pleaded complaint rule

FACTS: Mot injured in r.r. accident and as settlement given free r.r. passes for rest of lives. Congress new law- no free r.r. passes.

Mot sued for breach of contract, sought specific performance to reinstate free passes. 

HOLDING: Fed court lacked S.M.J. under 1331. P’s claim was state law claim for breach of contract. Fed issue arose from P’s anticipation of the defense based on fed statute. 

It is not enough that P alleges some anticipated defense based on fed law.

Fed court jur can’t be based on fed law defense

P’s cause of action must be based on fed law in order for the case to arise under fed law for the purpose of 1331.

Declaratory Judgments under Well Pleaded Complaint Rule

Skelly Oil Co. v. Phillips Petroleum Co.

FACTS: Contract b/w parties subject to condition that Phillips obtain certificate from Fed Power Comm. Skelly terminated contract b/c certificate didn’t meet the req’s of the contract. Phillips sought dec. judg b/c certificate was proper, so contract had to be performed.

HOLDING: NO Fed quest jur b/c fed issue arose solely as an anticipation of fed law defense. 

If but for the d.j. procedure, the fed claim would arise only as a defense to a state created action.- This is a procedural not substantive issue

Franchise Tax Board v. Construction Laborers Vacation Trust

FACTS: Pursuant to collective bargaining agreement, Const administered a fund that provided for paid vacations for const workers. Fund was established as an employee welfare benefit plan so was regulated by Emp Retirement Income Security Act ERISA.

Cal Franchise Tax Board, state agency responsible for collecting personal taxes within Cali, sought unpaid taxes from 3 union members and asked the trust to pay the sums due from the $ for the vacation account. 

Trust’s claim: Under fed ERISA the state could not seek payment from funds held by the trust for individuals.

Board filed suit in Cali state court against trust to recover $. 

2 Causes of Action: 

1. Wanted trust to pay the tax $

2. D.J. that ERISA did not preempt ability of state to obtain payment from the trust.

Trust removed case from state to fed ct.

HOLDING (Brennan): Case should have been dismissed by fed ct. for lack of SMJ. Because can’t bring claim under ERISA alone, not a fed question. Reaffirmed the well pleaded complaint rule. Cali had a state law cause of action to collect $. The fed law arose only as a defense based on preemption.

Fed law claim is not based on request for D.J. or a fed law defense

This is a suit by state tax authorities and therefore doesn’t arise under ERISA.

If state court action which req. the interpretation of ERISA- then SMJ

*Rule is based more on history than logic

Removal- Substantive matter

Metropolitan Life Insurance Co. v. Taylor

Employer was permitted to remove to fed cts. on the ground that P’s state law claim was completely preempted by ERISA

HOLDING: Preemption defenses based on ERISA could be the basis for fed quest jur where congress had created a cause of action under the statute.

D can claim that Congress intended to preempt the state law claim- SMJ

Criticism about well pleaded complaint rule

-Fed courts should be able to decide cases that turn on fed law

-This desirability is independent of which party introduces the fed question

Defense of the rule:

It is useful and necessary b/c jur should be determined at the outset of the case

2. Based on a cause of action created by federal law

Cause of Action test

American Well Works Co. v. Layne

All inclusive rule

Federal question arising under jurisdiction should exist when based on cause of action created by federal law

*Good for describing cases that come w/in original jur, than for describing cases beyond dist court jur

3. There is a fed quest if it is clear from the face of P’s complaint that fed law that creates a cause of action is essential component of P’s state law claim

ISSUE: When does the presence of a fed issue in a state law claim present a fed question?

Gully v. First National Bank in Meridian

HOLDING: (Cardozo) To bring a case w/in a statute, a right created by the const. must be an element of the cause of action. – best explanation of formula for fed question

City of Chicago v. Int’l College of Surgeons

Even though state law creates the cause of action, its case might still arise under the laws of the US if a well pleaded complaint established that its right to relief under state law requires resolution of a substantial question of fed law.

Seminole case

Smith v. Kansas City Title & Trust Co.

FACTS: Shareholder in corp sued to enjoin corp from purchasing fed bonds b/c bonds issued in violation of the const and state statute delineated permissible investments. 

State law cause of action.

HOLDING: Fed question present b/c challenge to fed statute was integral part of P’s complaint.

*Still good law

inconsistent with Smith

Moore v. Chesapeake & Ohio Railway

FACTS: Injured r.r. worker sought damages under state statute that provided remedy for injuries from working on intrastate r.r.

Fed statute regulated the safety of r.r. 

Key question; Whether r.r. violated fed law regulating safety of r.r.

P’s claim: presence of fed question justified existence of fed quest jur.

HOLDING: NO fed jur. A suit brought under state statute that brings w/in purview a fed statute is not suit for fed courts.

Address the inconsistencies

Merrell Dow Pharmaceuticals Inc. v. Thompson

FACTS: P sought recovery based on state law cause of action for birth defects caused by use of Bendectin by pregnant women. 

P’s argument: Drug co’s violation of FDA created negligence. There was a fed quest b/c of outcome of suit was likely to depend on construction of fed law.

HOLDING: NO fed question. It is not enough for fed law to be essential component of state claim, fed law itself must create the cause of action. Congress had stated that there would be no private fed cause of action for violation of the FDA. If Congress wanted the matter tried in fed ct, would have created a statute saying so.

*Without fed cause of action, fed law can’t be the basis for fed quest jur.

Majority opinion: The difference b/w the 2 cases was the diff in nature of fed interest.

Smith- issue was const. of fed statute

Moore- violation of fed standard as element of state tort did not change the state tort cause of action (merely application of fed law to some settled rule)

Dissent (Brennan)- The results are irreconcilable. These cases aren’t different in nature, majority just thinks Smith is more important. Moore out to be overruled.

Reason for 1331- ensure uniformity

TODAY- still very confusing, majority of courts evaluate the nature of the federal interest. Very unpredictable.

Criticism- Jur rules should be firmer and more predictable. Should have fed jur for sake of uniformity (substantive argument)


-Ct: no, if things get to be a mess, we’ll take case and straighten it out

Removal Jurisdiction- Section 1446

-Sought by D

-P can’t remove the case

District Courts must have original jurisdiction

-either fed question or diversity jurisdiction

State courts do not have to have jurisdiction

-if it is brought in state court, it can be removed even if the state court didn’t have jurisdiction

All D’s must seek to remove

Diversity cases that can’t be removed:

-D is a citizen in the forum state

-Removal of state law workers comp cases is prohibited even if there is diversity of citizenship

Fed Question cases that can’t be removed:

-In certain cases, P can choose to sue in fed or state court

-D can’t remove

Ways P can prevent removal:

-Claiming less than $75,000

-Join D’s of non diverse citizenship

-Plead only a state law claim


-limitation: where state law claim is preempted by fed law.


Avco Corp. v. Aero Lodge (905)


P sued in state court to enjoin a strike relying on union no strike clause.


RULE: removal permitted b/c claim under collective bargaining agreements is 

gov by preempting fed law.

CIVIL RIGHTS REMOVAL ACT

*Different from the other statutes that mandate fed ct. deference to state proceedings

Intended to protect freed slaves after Civil War from state court harassment

1443- Civil and Criminal suits can be removed to fed ct. when civil rights protecting racial equality are in jeopardy.

Criteria: D must show he is “denied” his civil rights or “can’t enforce” the rights in state court.

OR if person’s defense is that the action was required by fed civil rights laws or that the person is being sued or prosecuted for failing to act in a manner that was prohibited by such law.

-Can’t appeal fed ct. denial of removal

-Removal is rarely available under 28 USC 1443 b/c except in rare instances, state courts should be trusted to protect fed rights.

Cases Permitting Removal 

1. person must be deprived right secured by fed law dealing with racial equality

2. person must be deprived his right pursuant to a state statute or const. provision

State law denying racial equalilty

Greenwood v. Peacock

IMPORTANCE: If there is a pervasive and explicit state law that denies racial equality in state court proceedings, removal will be permitted

Fed law protecting against state court prosecution that would violate rights to racial equality

Georgia v. Rachel

FACTS: 20 D’s charged with violating Georgia’s criminal trespass statute after they conducted sit-ins at segregated restaurants. 1964 Civ Rights Act prohibited state trespass prosecutions arising out of peaceful attempts to receive nondiscriminatory service.

RULE: Removal permitted to protect right not to be prosecuted.

Cases denying removal

1. State statute not considered by state courts.

2. Illegal acts by state officials- removal not permitted merely b/c state officials acted in a way that denies rights to racial equality

Virginia v. Rives

FACTS: 2 black men convicted of murder in VA. Practice of VA was to choose only white jurors.

RULE: This was a violation of the const. but was not a state statutory denial of rights necessary for removal

Greenwood v. Peacock

FACTS: 29 D’s in crim case alleged they were civil rights workers engaged in a drive to encourage black voter registration.

RULE: No removal b/c no fed law exists to provide protection for private citizens that obstruct public streets, therefore no fed statute forbidding the prosecution in question.

Other remedies for D’s: injunctions, actions for damages, and habeas corpus

NET RESULT: Fact that out demonstrating civil rights and singled out then prosecuted on civil rights grounds is not sufficient enough to invoke removal

Nature of the crime must be something that fed law precludes

Ex. Prosecuted for violating Jim Crow laws

Ex. Prosecuted for protesting Jim Crow laws- no removal

SUPPLEMENTAL JURISDICTION

Ex. P w/ fed claim and state claim arising from the same set of facts

Ex. In a div case, D might wish to implead 3rd party D who is not diverse to P

Judicial Economy- Served by having a matter litigated in one court rather than 2 (inc. costs, wastes resources, risks inconsistent verdicts from diff courts)

Art III- Case/ contro inc. all claims arising from a set of facts, and thus a fed court may decide the entire matter.

Osborn v. Bank of US

MARSHALL: When a question to which the judicial power of the union is extended by the Const. forms an ingredient of the original cause, it is in the power of Congress to give circuit court’s original jurisdiction

ISSUE: Whether can enter award on state claim that had been removed with fed claim that has been deemed invalid. 

ANSWER: Yes, and should decide the state law claim first to avoid unnecessary const rulings

In order to get to fed ct.- One claim must satisfy 1331, then the rest can come

Pendent Jur- Permitted P w/ jur sufficient claim to join a related claim against same D for which there was no indep basis for jur.

United Mine Workers v. Gibbs (1966)

*Completely reformulated the Hurn test.

FACTS: Dispute b/w United Mine Workers and Southern Labor Union competing to represent mine workers in Appalachian coal fields. United represented Tennessee Consolidated who laid off 100 workers as a result of closing a mine. A wholly owned subsidiary co. hired Gibbs as a mine superintendent and attempted to open a new mine on Consolidated’s property using Southern Labor workers. United workers threatened Gibbs and he lost his job as a result. 

Gibbs sued United in fed court alleging both a violation of fed labor statute and state law cause of action based on tortious interference with contract.

HOLDING: Pendent jurisdiction.

TEST: 2 conditions met

1. The state and fed claims derived from a common nucleus of operative fact (case/contro)

2. P’s claims are such that they would ordinarily be expected to be tried in one judicial proceeding

So, fed claim before court and state claim arises from common nucleus

DISCUSSION: Fed cts. need not exercise pendent jur in all instances where it is allowed. This is a doctrine of discretion, not P’s rights. Reason for it is judicial economy, convenience and fairness to litigants. If these are not present, fed court should hesitate to exercise jur over the state claims. Ex. Dismiss pendent state claim if fed claim dismissed before trial or if state issues substantially predominate.

Siler v. Louisville & Nashville R. Co.  (1909)
Additional justification for supplemental jurisdiction is to permit constitutional avoidance.  (Remember Ashwander.)  So state law s/b adjudicated first.

Pennhurst State School & Hospital v. Halderman (1984)

Held: 11A prohibits the fed cts from ordering state officials to conform their conduct to state law, thus bars the exercise of pendent jurisdiction over claims against state officials arising under state law where the relief sought “has an impact directly on the State itself.”

Adjudication of pendent st claims allowed (and pref where possible) if 11A poses no barrier to fed ct’s issuing relief against st or local officials for a violation of state law.  E.g., in suits:

(i) against states whose consent to suit waives any 11A claim;

(ii) against st officials seeking only damages from them personally; and

(iii) against local govts or their officals, sho lack 11A protection.

Judicial Improvements Act of 1990- 28 USC 1367

Supplemental Jur- Statutory authority for ancillary and pendent jur. (adding parties and claims)

In civil action of which dist courts have original jur, shall have supp jur over claims that are so related to original jur claims, that they form part of the same c/c Art III req. Shall inc. claims that involve joinder or intervention of additional parties.

**Made supp jur more mandatory as opposed to just discretionary.

Exceptions (can decline supp jur)

1. claim raises novel/complex issue of state law

2. state claim predominates over fed claim

3. dist. ct. has dismissed all fed claims

4. other compelling reasons

Tolling Provision

If fed ct. dismisses claim, statute of lim will be deemed tolled during time of action was pending in fed ct. and for 30 days after dismissed unless state law provides longer.

Provision preserves ability of parties to proceed in state court if fed ct denies supp jur

SUITS CHALLENGING FEDERAL OFFICIAL ACTION

SOVEREIGN IMMUNITY

US gov’t may not be sued without consent. Only Congress can consent to suits against the US. And the waiver must be explicit. 

Rationales for Immunity:

-operation of gov’t would be hindered if US were liable for every injury inflicted

-necessary to protect gov’t from undue judiciary interference, furthers SOP by limiting judicial review of exec conduct

-preserves exercise of discretion and limits time gov’t must spend on lawsuits, if allowed, flood of litigation against US and money would be poorly spent

Criticisms:

-Not in accord w/ Const.

-Gov’t is not above the law

-Must sue gov’t officials rep the gov’t and they have to pay out of their own pockets

Statutes that Waive Immunity

1. Administrative Procedures Act- US gov’t can be sued for injunctive relief

Fed ct suits for injunctive relief are permitted either against fed officiers or directly against US gov’t. Judiciary can halt illegal gov’t conduct

2. Fed Tort Claims Act- Can be sued for negligent torts of employees

Liability for US gov’t if act is a tort in the state where the conduct occurred. Treated as private citizen


a. not liable for punitive damages


b. jury trials not available


c. must be first presented to responsible agency- encourages settlements


d. Attorney’s fees are limited to 25/20%


e. recovery is complete bar to suit against employee whose act gave rise to the 

claim.

3. Tucker Act- Permits US to be sued for breach of contract

Claims Court can hear suits against US for breach of contract and create concurrent jur b/w dist courts and claims courts over many matters

Can render judgment upon claim against US based on Const, Congressional Act, or regulation of exec. Dept. 

Can’t exercise jur if case is concurrently pending in fed ct.

Claims court can only hear cases that primarily seek money damages.

SUITS CHALLENGING STATE OFFICIAL ACTION

2 Competing Ideas

1. State S.I.- A state is immune from suit by private persons unless consents to be sued 

AND

2. Federal Power-

HISTORICAL BACKGROUND

Article III “State Citizen Diversity Clause”- 
Grants jurisdiction over controversies b/w a state and citizen of another state or foreign citizen based on party status.
Silence: There is no record of any debate at the Constitutional convention about whether the ratification of the const. would preclude a state sued in fed ct. from asserting S.I. as it could have done on any non-fed. matter in its own court. (although there was much debate at the state conventions)

Chisholm v. Georgia (1793)

FACTS: SC citizen sued GA on a contract. The suit was not based on fed. law. 

HOLDING: The unmistakable language of Art III authorized suits against a state by citizens of another state. State-Citizen D. Clause conferred jurisdiction. State S.I. was abrogated in suites brought under the clause.

11TH AMENDMENT

Adopted to overturn Chisholm

Text: Judicial power shall not be construed to extend to suits against a state by out-of-state or foreign citizens.

S-C-D Clause did not confer jurisdiction over suits against the state

*Does not mention suits against states brought by citizens in state.

There is still major debate over what the hell the 11th means or what it prohibits

CURRENT DOCTRINE

11TH A bars unconsented suits by a private citizen against a state.

Sup Ct. has ruled that there is a broad principle of S.I. that applies in both state court and federal court.

Federal courts may not hear suits against state gov’ts regardless of the citizenship of the plaintiffs.

Any suit by any private citizen is BARRED


-in-state


-out-of-state


-foreign


-foreign countries


-indian tribe


-admiralty suits

The 11th A defense may be raised for the first time on appeal, although the defense may be waived by the state if it consents to the suit.

What did the framers mean by their silence?

Whatever they meant, it was so universally accepted, that they didn’t even have to address it.

SUITS BARRED

Hans v. Louisiana (1890)

In state as well as out of state citizens were barred from suing a state by the 11th and the principle for which it stands. 

DISCUSSION: (intent of the framers) State can’t be sued by own citizens. If they could, it would have been explicitly stated in the const. No one would have voted for this idea.

MODERN APPLICATION: 11th embodies a general constitutional principle of state sovereign immunity

BRENNAN’S INTERPRETATION in Atescadero: Sovereign immunity is a traditional doctrine that bars any suits against sovereign in any court. 11th A jurisdictional bar was designed to regulate scope of judicial power and had nothing to do w/ SI.

There are two different types of cases, fed question and diversity. Federal question wasn’t at play in Hans

Monaco v. Mississippi (1934)

Suit by foreign country barred.

Blatchford

Suit by Indian tribe barred

Ex parte New York

Suit in admiralty by private citizen barred

Clark v. Barnard (1883)

Juris bar may be waived by the state if it consents to the suit

Edleman.v Jordan (1974)- A suit against state wide agency is considered suit against the state

RULE: 11th bars suit against state brought by own citizen

Consent to suit requires more than a mere failure to raise an 11th defense.  Probably requires that the state’s attorney have the power under state law to consent to suit by waiving immunity or defending merits.

Relied on 

Ford Motor Co. v. Dept of Treasury

State attorney general did not consent to the suit b/c he was not authorized under the law of his state to consent.

Strong distinction b/w state officials and public officials working for the state. County/ local gov’t officials deemed not part of state so suits not barred

Alden v. Maine (1999)

ISSUE: Whether Congressional power to subject non consenting states to private suit in own court is consistent with const.

RULE: Sovereign immunity bars suits against state governments in state court without their consent. S.I. is broader than the protections of the 11th.

The preeminent purpose of SI is to protect the dignity of state gov’ts and that dignity would be offended by allowing states to be named as D’s in agency proceedings without their consent.

Kennedy: “Sovereign immunity derives not from the 11th bur from the structure of the original constitution”—SI is broader than the 11th.

Const and framers were silent about the ability to sue state in state court without consent??

And on addressing potential lack of accountability by the states to the Constitution: “We are unwilling to assume the states will refuse to honor the Constitution. The good faith of the states provides an assurance that the Constitution will be upheld…”

--- Critics argument: sometimes the gov’t will violate the const and must be held accountable somehow.

SOUTER DISSENT: Natural law conceptions. SI is so fundamental that doesn’t need to appear in the const. Fact that gov’t can do no wrong, has no place here. 

Quoting Marshall (McCulloch)- In America, the powers of Sov are divided b/w the gov’t of the union and those of the staes. They are each sovereign with respect to the objects committed to it, and neither sov w/ respect to the objects committed to the other.

Fed Maritime Comm v. S Carolina State Ports Authority (2002)- cruise ship

RULE: States cannot be named as D’s in fed admin agency proceedings.

EXCEPTIONS TO THE BAR

Suits Against State Officers

Ex parte Young (1908)

A federal court may enjoin a state official from violating federal law.

FACTS: MN passes r.r. law and r.r. goes to fed ct. to get injunction so MN attorney general can’t prosecute under the law

AG claim: Officer of state, can’t sue state

SUP CT APPROACH: Similar to Marbury. Talk about whether they have the authority. Tear apart MN law as unconst. Then go on to talk about merits.

HOLDING: Fed ct. could enjoin state attorney general from enforcing in state court and unconstitutional state rate-setting order for railroads

What the AG is doing is unconst. and nobody can violate the const. Using name of state to enforce unconst. act is illegal and abuse of office.

LEGAL FICTION: A suit against a state officer is not a suit against the state when injunctive relief is sought because an officer acting illegally is not acting on the states behalf.

A.G. when enforcing laws of MN is no longer official of MN b/c state would have never commanded him to enforce this law in this way.

*If the court doesn’t rule this way, then the states wouldn’t have to follow the const. There would be no remedy against state laws that violated the const.

HARLAN’S DISSENT: We can trust state courts to rule the right way on these issues against state under the Supremacy Clause.

Ex Parte Young Principle

Edelman v. Jordan

FACTS: P sued state officials alleging that D were processing applications for a fed-state aid program more slowly than the applicable fed. statute required.

P sought injunctive relief requiring the officials to process the applications in a timely fashion in the future. 

P sought to recover $ that had not been paid in the past b/c of the slow processing of applications.

The principle permits prospective relief but prohibits retroactive relief which requires state payment of funds.

HOLDING: Injunctive relief against state officials permitted but recovery of wrongfully withheld money is not (retroactive- payment of funds from state treasury).

D could raise 11th in Ct. of Appeals although it had not been argued in trial court.

RULE: This is $ coming out of state treasury and under Hans can’t sue state for $ damages. Just b/c official is the named party, the $ is coming from the state.

Seminole Tribe of Florida v. Florida

Narrowed Young/ reversed Union Gas

FACTS: The fed Indian gaming and reg act created a detailed remedial scheme running directly against the state.

P sought injunction ordering state officers to obey the commands of the FIG&R Act.

HOLDING: The federal Indian Gaming and Regulatory Act is unenforceable against the state, therefore injunctive relief against state officials under the act is not granted.

Court would not order state officers to perform the obligations required by the act.

Confusing case

Outcome: Court was unwilling to read the act sympathetically in order to grant injunctive relief against state officers.

*Reaffirmed Hans as reflecting 11th const. Sovereign immunity principal

“The Hans decision found its roots not solely in common law of England, but in the much more fundamental jurisprudence of all civilized nations.

SOUTER Dissent: Hans was wrongly decided and at most only recognized common law immunity for state gov’ts.

The officer was subject to suit under Ex Parte Young.

Three Critical Errors of Hans:

1. It misread the 11th

Silence was over in Chisholm. The 11th should be read as what it says

2. It misunderstood the conditions under which common law doctrines were received or rejected at the time of the founding

3. It fundamentally mistook the very nature of sov in the young republic that was supposed to entail a state’s immunity to fed quest jur in fed cts.

Idaho v. Coeur d’Alene Tribe of Idaho

FACTS: Tribe sued Idaho officials for dec and inj relief that would have prevented the state from interfering with the tribes use of streams that both state and trive claimed ownership of.

RULE: This is quiet title action against the state barred by 11th.

This should be heard in state court b/c case of sovereign control (state issue).

DISCUSSION: Young’s premise- state officers are stripped of authority if they violate fed law.

Young’s “obvious fiction”- state officers should be subject to suit in fed ct.:

1. if there is no state forum available to vindicate the fed interests

2. When there is a showing of a particular need for fed ct. interpretation and enforcement of fed law.

Kennedy went on to advocate a case by case balancing approach to when fed jur should be exercised.

REJECTED: (Scalia)- In determining whether the doctrine of Young avoids 11th bar to suit, a court need only conduct a straightforward inquiry into whether the complaint alleges an ongoing violation of fed law and seeks relief properly characterized as prospective.- That is it- only ask these questions and continue to follow Young

Ancillary Relief (attorney’s fees against the state) 

Relief ancillary to injunctions is permitted

THE PENNHURST CASES

Pennhurst I

FACTS: Resident of Pennhurst school filed lawsuit challenging conditions in the institution. Class action suit, inhumane treatment violated both fed and state laws.

HOLDING: Relief against county and state officers was barred by 11th. 11th immunity does not extend to local gov’ts when there is so much state 

involvement in the municipalities actions that the relief runs against the state. 

Fed courts are barred by 11th from enjoining officers from violating state law. Although fed cts. may hear fed claims against state officers, they may not hear pendent state law claims. 

Remanded for determination if state law was violated 

Fed court tells lower court to issue relief.

Lower Ct- Yes, violated state law. Injunctive relief granted.

Appealed 

Pennhurst II

Declined to extend Young Fiction

HOLDING: Fed. ct. can’t instruct state officials about conduct under state law

How should litigant with both fed and state claims against state officer proceed:

1. Bring both claims in state court

2. Bring fed claim in fed ct. and state claim in state court


-possible res judicata if state court rules first

3. File claims sequentially.


-1st go to fed court, if unsuccessful then go to state

If bringing in fed court after Pennhurst:

1. Argue that Pennhurst did not deal with state officials acting outside of lawful duties

2. Argue that state law in question gives rise to liberty or property interests protected by 14th D.P. clause

Prospective Relief

Restricted against state officers who violate federal law (not state law)

Consent to Suit

BY:


-Voluntary appearance and defense on the merits


-Statute


-Administering a fed-state program

A. Waiver by voluntary appearance

Clark v. Bernard

-State attorney must have power to consent to suit Ford


-State that has defended and lost at trial may still raise 11th defense on 

appeal Edelman
B. Waiver by statute

State may pass statute consenting to be sued

Kennecott Copper Corp.- Consent to suit in state court does not constitute consent to suit in fed court.

C. Waiver by administering a fed-state program

By agreeing to fed-state program that imposes fed standards upon the state, consent

*So far state agreement has not been found

Atascadero State Hospital

**Waiver should not be possible if the 11th is a restriction on SMJ.

Congressional Abrogation

Congress may abrogate state S.I. by passing a statue pursuant to the 14th (civil rights legislation forbidding sex discrimination) or 15th
Under 14th
Fitzpatrick v. Bitzer (1976)

When Congress is acting under Sec 5 of 14th, can abrogate state immunity

Penn v. Union Gas

RULE: Congress may abrogate 11th under Interstate Commerce Clause

As long as congress is specific about intent, power to abrogate under 14th is not limited, but is extension of Congress’s power pursuant to Art I.

May not abrogate S.I. pursuant to Indian or Interstate Commerce Clause.

Seminole Tribe

“The 11th restricts the judicial power under III and Art I can’t be used to circumvent the const limitations placed on fed jurisdiction.”

What this means: Congress can’t abrogate the 11th under any art I head of power. (unclear if this reaches to Spending Clause)

Under 3rd criteria- State has duty to negotiate in good faith.

This Overruled Penn: by reinstating Const. version of what state SI is based on precedent, Hans and law of all civil nations

Congress must state clearly that it intends a statute to abrogate state S.I.

Atascadero State Hospital v. Scanlon

The mere fact that a statute was passed under the 14th is not enough to show that Congress intended to nullify state S.I.


No clear Statement


-Quern v. Jordan


In passing the basic civil rights statute (Section 1983), Congress did not intend to 

abrogate state S.I. 

Under Ex Parte Young Fiction: State officials may be sued for prospective relief under Section 1983. These suits are not deemed to be against the state within the meaning of the 11th.


-Atascadero


Clear Statement:


-Fitzpatrick- Title VII of the Civil Rights Act of 1964


-Penn v. Union Gas​- Superfund

Suits Against State in Own Court

Congress may have power to require a state to entertain a suit against self in own state ct.

Sup Ct. has yet to address this issue

S.C. Review

11th bar does not extend to Sup Ct. review of cases from state court. 

Cohens v. Virginia

Conflict over S.I.: Holding states accountable vs. protecting state independence

View One- Supporters: It was a principle that predates the constitution and is part of the very structure of that document. Safeguarding state gov’t/ treasuries is deeply imbedded in the Const. The doctrine properly puts trust in gov’ts.

There are other ways of holding state gov’ts accountable (suits against state officers, suits by fed gov’t)

View Two- Critics: It is a principle not found in the text of the Const. or intended by its framers. It wrongly favors gov’t immunity over accountability. Gov’t at times will violate the law and must be held accountable.  

Justice Kennedy

Alden v. Maine
Supreme Court Today

Split 5-4 over S.I.

It has been strengthening the 11th protections for state gov’ts and used other doctrines to limit fed power and protect state gov’ts.

Court’s current commitment: Protecting state sov by limiting fed power

Majority: (most conservative) The 11th is a restriction on the SMJ of the fed cts. that bars all suits against state gov’ts. (Rehnquist, O’Connor, Scalia, Kennedy, Thomas)

The 11th is part of a broader const. limitation on fed ct. jur. created by S.I.

Minority: 11th restricts fed ct. SMJ only in precluding cases being brought against states that are founded solely on diversity jurisdiction (Stevens, Souter, Ginsburg. Breyer)

FEDERAL CONSTITUTIONAL PROTECTION AGAINST STATE OFFICIAL ACTION

1983-Basis for most suits in fed cts. against local gov’ts and state and local gov’t officials to redress violations of fed law.

Monroe v. Pape

FACTS: Chicago cops broke into P’s home, ransacked the place, humiliated him by making him stand naked. Taken to station and held for 10 hours.

D’s Claim: What we did was totally illegal, therefore P has no cause of action under 1983. We weren’t acting under the color of law. 

ISSUE: Whether the actions if the officers could be deemed to have occurred “under cooler of law” even if they are not in pursuance of state policy and even if they violate state law.

HOLDING: 1983 available even though adequate state remedies were available too. 

1983 was intended to provide remedy in situations where states prohibit practices, but provide inadequate rememdies, and where state remedies are unavailable in practice.

****

BROAD Definition- A gov’t officer acts under color of law for all actions taken as an official that violate the Const. and laws of the US

Claims against city dismissed, Congress did not intent for cities/municipalities to be persons w/in meaning of 1983.

FRANKFURTER strong dissent: An officer that acts in excess of his authority or in violation of state law, can’t be deemed to act under color of state law.

1983 should be used for serious incidences. 

Majority’s view on dissent (Harlan): All 1983 should be is a forum shifting devise. This is really a necessary cause of action. Congress intended to say that fed const rights are more important therefore should be able to bring in fed ct.

CONSEQUENCES OF RULING: Inc. volume of Civ Rights cases. But overtime, has created a system of const. torts under 1983:

Once create cause of action, there are operational questions. 

Options: Adopt from parallel state provisions.

Who is the state actor?

How much in damages?

Barney v. City of NY (1904)

HOLDING: Required litigation through state law. If state endorses action than can bring in fed ct.

Overruled by:

Home Telephone and Telegraph Co. v. LA

City’s Claim: Has to be upheld under state, then can be challenged under fed.

P’s problem: Fed cts have to wait until state cts come up with anser

HOLDING: Don’t have to follow Barney and get state conformation for anything that requires state action.

Actions taken by an officer in his official capacity constitute state action, whether or not the conduct is authorized by state law.

Monell v. Dept of Social Services (1978)

FACTS: Suit against city of NY challenging policy requiring pregnant teachers to take unpaid leave of absenses. 

HOLDING (Brennan): Congress did intend municipalities and other local gov’t units to be inc. among those persons whom 1983 applies. Substantial limitation on this liability imposed: municipal gov’ts may by sued only for their own unconst or illegal policies or customs. May not be sued for acts of their employees. Ex. Adopt a bad ordinance.

*Overturned 2nd part of Monroe ruling.

What acts are defined under policy and customs in Monell

Pembaur v. City of Cinci

Actions by municipal legislative body constitute official policies. 

HOLDING: May be liable for single decision by city’s leg body under 1983.

Official policy exists when there are actions by municipal agencies that exercise authority delegated by the legislative body.

City of St. Louis v. Praprotnik

The determination of whether a person has final decision-making authority in a particular area is question of state law for the judge to decide, not for the jury.

Actions by those with final authority for making a decision in the municipality constitute official policy under 1983

Pembaur

Official policy by est a gov’t policy of inadequate training or supervision

City of Canton v. Harris

FACTS: P claims to be injured b/c city failed to instruct officers to recognize med problems and summon treatment.

HOLDING:Demonstrating a policy of inadequate training requires proof of deliberate indifference by local gov’t. A muni policy that causes const. violations can be the basis for 1983 litigation.

Local gov’ts are liable when their deliberate indifference in training and sup officers results in violation of fed law and injuries.
Instances where failure to train police officers resulted in indifference:

1. Failure to provide adequate training in light of foreseeable serious consequences that could result from lack of instruction

2. Where the city fails to act in response to repeated complaints of const. violations by its officers.

__

This resembles Rizzo- police brutality in Phili. No across the board complaints. So how do you do pattern and practice complaints when the incidences are isolated?

Canton- Litigators of these types of cases created a strategy. *Make it the duty of the entity to create a better law. 

WHO IS A PERSON FOR PURPOSES OF 1983 LIABILITY

Will v. Michigan Dept of state police

HOLDING: state gov’ts are not persons under 1983 and may not be sued in state court under the statute.

Availability of 1983 to redress violations of fed statutes

Maine v. Thiboutot

FACTS: P filed suit in state court against Maine and officers, alleging violated fed provision concerning calculation of welfare benefits.

State’s Claim: There was no cause of action under 1983 b/c only available to remedy violations of 14th statutes.

HOLDING: Under the literal language of the statute, 1983 suits are available whenever any fed law has been violated.

“and laws” means all laws

Blessing v. Freestone

Sup ct. was urged to overrule Maine, but reaffirmed that 1983 can be used to enforce all fed statutes.

Explicit/Implicit Statutory Preclusions

Middlesex County Sewerage Authority v. National See Clammers Assoc

FACTS: Elaborate enforcement procedures, P decides to sue under 1983 instead

RULE: Doesn’t work this way. If Congress creates an elaborate scheme, then by creating procedures, remedy must be available under the scheme, not 1983.

Federal statutes must create rights

Golden State Transit Corp. v. City of LA

HOLDING: P was entitled to maintain 1983 suit for compensatory damages against city b/c it allegedly intervened in private labor dispute in violation of NLRA. 

3 part test for determining whether statute creates enforceable rights:

1. If statute creates binding obligation

2. If interested created by statute is sufficiently specific as to be judicially enforceable

3. If the provision was intended to benefit P

Strong preemption of fed rights

SUBSTANTIVE MATTERS

Should every common law tort committed by an official acting under color of law give rise to const. tort action under 1983 for a deprivation of liberty or property w/out Due Process?

Confusing and controversial

Parratt v. Taylor (1981) 

FACTS: Inmate and his hobby materials. Prison lost materials, sues under 1983 for D.P. denial

1983 has no scienter requirement

Can’t have a predeprivation hearing here b/c there was no way for the state to know that the prison would lose the stuff.

If this is a D.P. obligation, state can never meet it. It was impossible for state to prevent this.

Instead: can provide post deprivation hearing (Neb has this system)

RULE: As substantive matter, no procedural D.P. violation. An adequate post remedy is provided. 1983 doesn’t inc. scienter req.

There is no deprivation of D.P, when P seeks a post deprivation remedy and the state provides an adequate postdeprivation remedy.

Note the Tension with Monroe-

Monroe- considers meaning under color of law

Parratt- what constitutes deprivation of D.P.

Result of Parratt

Hudson v. Palmer

FACTS: Prison guard searched prisoners cell and destroyed personal property.

HOLDING: There was no basis for D.P. claim. P was not challenging gov’t policy or requesting predeprivation hearing. Only seeking postdeprivation hearing and the state provided one.

Can’t sue state for remedy, but can sue officials

BUT

Under Parratt, take unto account what state has provided, not just the individual’s actions as officer of the state

Zinermon

FACTS: Person voluntarily admitted to state mental hospital. He sues state for having let him sign the papers. 

Claim: state knew I was so out of it, that needed to be committed. That wasn’t voluntary.

HOLDING:The gov’t action was not random and unauthorized b/c officials w/ authority to supply hearing didn’t even though they should have foreseen need for such procedural protection.

FUTURE APPLICATION OF PARRATT when

1. P seeks a postdeprivation remedy

2. for a random and unauthorized act of a gov’t official

3. That results in the deprivation of liberty or property without adequate procedural D.P.

4. and the officials responsible could not have provided a hearing to prevent foreseeable harms

and

5. adequate state remedies exist 

ABSTENTION

Fed cts. abstain b/c don’t want to decided state law incorrectly or to interfere with the ordinary administration of state law based schemes. 

4 Categories:

1. Pullman

2. Burford

3. Thibidaux

4. Abstention to avoid duplicative litigation

Just have to argue why abstention may be appropriate b/c the courts have considerable latitude when deciding whether to abstain

When abstention is used:

1. when a decision on a state law question may permit a fed ct. to avoid a const. question

2. when a fed decision on a state law question would disrupt an important state admin policy

3. when state law is unsettled and involves an area of particular local concern

4. when fed litigation would duplicate pending state litigation

Abstention is completely inconsistent with Cohens
Marshall: “ It is most ture that this court will not take jurisdiction if it should not, but it is equally true that it must take jurisdiction if it should. We have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given”

“We have no more right to decline the exercise of a jurisdiction which is given than to usurp that which is not given. The one or the other would be treason to the const.

*So, not wanting to interfere seems restraining but might be act of arrogance. By declining to exercise jurisdiction Congress has given is arrogant. If is not the cts. duty to reject these cases.

Talk about how court makes it seem like doing states a favor 

Argument: It doesn’t involve abdication of fed jur, but only the postponement of its 

exercise

PULLMAN ABSTENTION- Used when state action is challenged in fed court as violating the fed const. and a decision on a question of state law may permit the const. question to be avoided.

Railroad Commission of Texas v. Pullman Co.

FACTS: r.r. comm. req that sleeping cars on trains be in the charge of conductor not porter. Pullman wanted to put a porter in charge of a car. 

P’s claim: the order was beyond the statutory power of the commission, it violated the const. And this is race disc.

HOLDING: required district court to abstain from decision so that a proceeding could be brought with reasonable promptness in state court to obtain a definitive ruling on the state law question.

Pullman gives to the state court the power to decide whether state law will be construed so as to avoid the const. question

Abstaining retains jur. pending decision by state court of the unsettled state law issue

*Good to avoid unnecessary constitutional rulings

2 factors that must be present for Pullman to be warranted

1. there must be substantial uncertainty as to the meaning of the state law

2. There must be a reasonable possibility that the state court’s clarification of state law might prevent the need for fed const. ruling “sufficiently likely”

Application

Babbit v. United Farm workers National Union

HOLDING: Abstention is appropriate when the state statute is “fairly subject to interpretation which will render unnecessary or substantially modify the fed const. question.

*Pullman is available only when there is an unsettled question of state law. It is pointless to abstain to obtain a state court decision when state law is already clear.

Quackenbush v. Allstate

HOLDING: the abstention doctrines are derived from discretion inherent in courts of equity and thus can’t be used to dismiss suits for $ damages

Diversity actions and 1983

Abstention kind of revokes the goals of div actions, to provide neutral forum and to prevent state court prejudice under 1983

Pennhurst

Fed cts. can’t issue injunction against state based on state law

Problem after Pennhurst:

Can’t get injunction on state claims in fed ct.

Issue: Can suit be sent on abstention principles to state court or are the state claims gone if bring in fed ct.

Solution: Split it and only bring fed question in fed ct.

The England Case

A party is bound by the state court determination only if the party did in fact elect to seek a complete and final adjudication of his rights in a state court.

Pullman problem solution

Most states have procedures in which fed cts. can certify to state sup ct. questions of state law. Statutes require state sup ct. to answer question and then case goes back to fed cts.

BURFORD ABSTENTION

A fed court is required to abstain when its decision on a question of state law would disrupt state efforts to establish coherent policy on a matter of substantial importance to the state.

Burford v. Sun Oil

FACTS: P challenged order of r.r. comm. granting P a permit to drill 4 oil wells. Comm had authority to re oil drilling under state law reg scheme. Previous fed decisions in this area had produced great confusion and had substantially interfered w/ Comm reg practices.

HOLDING: Under circumstances, fed suit dismissed

*When abstain under Burford, fed ct. dismisses the suit

THIBODAUX ABSTENTION

Permits a fed ct. to abstain when there is an unsettled question of state law in an area of particular local concern

Louisiana Power and Light Co. v. Thibodaux

FACTS: City sued to condemn private property belonging to D.

HOLDING: Sustained dist ct’s abstention pending resolution of state law questions, and pointed to the involvement of the state’s sovereign prerogative in eminent domain proceedings, as well as to the fact that the state law was unsettled and subject to many local variations.

*If intrinsically local in nature, fed cts should not get involved

This doctrine is uncertain considering the ruling of next case on same day

County of Allegheny v. frank Mashuda Co.

FACTS: private prop owner challenged in fed ct. a condemnation undertaken by county

Dist. ct. abstained

HOLDING: ordered dist ct to hear case, saying that state’s power of eminent domain no more justifies abstention than the fact that it involves any other issue related to sovereignty.

Did not find state law was unsettled.

Reconciliation: when eminent domain is involved and state law is unclear, then abstention is appropriate

Domestic Relations and probate cases

-Exceptions to jur. Fed cts. really shouldn’t get involved

Colorado River

FACTS: US sued in fed ct for a declaration of its rights to water in certain Colorado rivers. Shortly after suit filed, US was joined as D in ongoing state proceeding where all gov’t claims (state and fed) could be decided. McCarran Act authorized the joinder. 

HOLDING: sustained dist courts dismissal b/c of adequacy of state proceedings to resolve the fed claims; the lack of sustained proceedings in fed court at time of dismissal; and the McCarran Act’s policy of “avoidance of piecemeal adjudication of water rights in a river system.

*A fed court will stay or dismiss an order to avoid duplicative proceedings only in exceptional circumstances

*This case stands for other kinds of doctrines where fed ct’s can dismiss or decline to go forward outside of abstention cases

Criticism of case- Wiser solution would be to stay, not dismiss

Moses Cone Hospital v. Mercury Construction Corp.

FACTS: P sued hospital in fed ct. to compel arbitration on a contract under Fed Arbitration Act. 19 days earlier hospital sued P in state court for dec judge that it owed nothing under the contract.

HOLDING: ordered dist ct. to go forward b/c of basic issue was governed by Fed Arbitration Act, and b/c of the “probable inadequacy of the state-court proceeding to protect Mercury’s rights”

Identify Issues: 

1. Was there fed law

2. Was state procedure adequate to protect fed rights?

Wilton 
Ct. allows dismissal based on distinction b/c DJ sought so no fed issue.

Equity and remedial request= sustaining dismissal

EQUITABLE RESTRAINT

Going forward in fed ct. where ther are parallel state proceedings would give offense to state judges.

If a question presents a situation where a fed court is asked to enjoin a state court proceeding to protect fed rights:

1. There must be no statutory prohibition against the injunction- (look at app. w/ 1983) 

2. Even if there is no statutory prohibition the principles of equitable abstention must be satisfied.


a. Is the state action pending


b. whether a preliminary injunction is sought


c. whether declaratory relief is sought


d. whether civil Younger is at issue

Younger v. Harris

Civil rights, const rights and circumstances where fed cts. directed not to entertain claims when const. rights violated by those acting under the color of state law.

Severely limits injunctions

HOLDING: fed equitable relief was generally unavailable against pending state criminal prosecutions.

BLACK:Our federalism is a system in which there is sensitivity to the legitimate interests of both state and National Governments, and in which the National Gov’t anxious to vindicate and protect fed rights and interests, always endeavors to do so in ways that will not unduly interfere with the legitimate activities of the states.

2 grounds to support equitable restraint:

a. Traditional equitable principles- Party seeking injunction must show no adequate remedy at law, and will suffer irreparable injury.

b. Fed court should not enjoin functioning of state court if injunction would violate the principle of comity- a proper respect for state functions and the belief that fed system will fare best if states are left to perform separate functions in separate ways.

DISTINGUISHABLE FROM:

Dombrowski- bad faith harassment, narrow and unusual exception

-Situations where state statute is flagrantly illegal and not salvageable by state court proceedings

-Situations where there is no opportunity to challenge in state proceedings and giving opportunity for D to raise const. claim

-Ex Parte- in that case, they were not into the criminal proceedings yet,

Dombrowski v. Pfister

“Chilling Effect”

FACTS: Civ rights activist sought injuction against state court prosecutions b/c not in good faith and infringed on 1st A rights

HOLDING: permitted injunction. 

Endorsed injunctive relief whenever state proceedings were alleged to have a chilling effect on 1st A rights.

Younger’s narrowing:

Chilling effect standing alone was not sufficient to obtain an injunction against state court proceedings.

Samuels v. Mackell

HOLDING: Younger doctrine applies to injunctions and declaratory relief against pending state criminal prosecutions.

There might be unusual circumstances in which an injunction would be w/held b/c particularly intrusive and offensive, but in which DJ might be appropriate

In general, DJ would interfere w/ state proceedings in same way as Inj.

Fed courts permitted to decide fed claims WHEN NO STATE PROSECUTION WAS PENDING

DJ

Steffel v. Thompson

FACTs: P wants DJ to declare pros for acts was unconst.

Dist from Younger: In Younger charges had been filed, here no pending pros.

Same dist in Samuels, DJ is as intrusive as Inj.

RHENQUIST: In absence of criminal prosecution, decl. relief is ok

No state prosecution was pending

Preliminary Injunction

Doran v. Salem Inn

P sought DJ that an ordinance was unconst. and prelim injunction against its enforcement in state court while fed ct. decided case

Permanent Injunctions

Wooley v. Maynard

P sought PI against future state court pros for covering license plate “live free or die”. 

PENDING STATE PROCEEDINGS

Hicks v. Miranda

Fed injunction is barred under pending state proceedings rationale if a state court pros is filed after the fed complaint is filed but before any proceedings of substance in the merits have taken place in fed court.

CIVIL YOUNGER

Fed cts. may not enjoin pending state civil proceedings that are alleged to violate civil rights. 

State courts should decide claims of fed rights in cases pending before them

Huffman v. Pursue

No fed injunction. State proceeding is both in aid of and closely related to criminal statute.

Younger applies in context of non criminal proceedings (public nuisance)

Ohio Civ Rights Comm v. Dept of Christian Schools

Fed ct. could not interfere w/ admin proceedings b/c they vindicate an important state interest

Fed ct. can’t issue injunction that will interfere w/ ability of state courts to enforce own orders and judgments

Juidice v. Vail

Fed ct. not permitted to enjoin state court from holding litigants in contempt in state civil cases

Trainor v. Hernandez

No injunction allowed against ongoing civil enforcement action brought by state in its sov. Capacity

Arguably a fraud case

Penzoil 

Fed const. argument should be addressed to state court and equitable abstention required

*1983 is exception to 2283

If bring under 1983, then does it pass Younger

Rizzo

No equitable relief b/c no showing that D’s had invaded P’s const. rights
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