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7Chapter 3: Admitting and Excluding Evidence


71)
Section 1: Objections and motions to strike [FRE 103(a)(1)]


7a)
Timeliness


7i)
Government of the virgin islands v. Archibald (ct of app. 3rd cir. 1993)(pg 284)


7b)
Specificity


7i)
McEwen v. Texas & Pacific Railway Co. (ct of civ app. of Texas, 1936)(pg 288)


82)
Section 2: Offers of Proof [FRE 103(a)(2), (b)]


8a)
Padilla v. State (SC of Wyoming, 1979)(pg 291)


83)
Section 3: Preliminary Questions [FRE 104](pg 293)


84)
Section 4: Limited Admissibility [FRE 105] (pg 296)


85)
Section 5: Remainder of or related writings or record statements [FRE 106]


8a)
US v. Sweiss (US ct of app. 1987) (pg 297)


96)
Section 6: Curative Admissibility (Opening the Door) and the Rule of Completeness


9a)
Government of Virgin Islands v. Archibald (US Ct of app. 3rd cir., 1993)(pg300)


9Chapter 1 – Relevancy [Fed R. Evid. Art IV]


9Section 1: General Principals [Fed R Evid. 401-403]


9a)
State v. Kotsimpulos (SJC of Maine, 1980) Rules 402 and 403(pg 1)


9b)
State v. Nicholas (Ct of app. Wash. 1983) Rule 401 and 403(pg 4)


10c)
US v. Johnson (Ct of App. 5th cir, 1977) Rule 403 (pg 6)


10b)
US v. McRae (US ct of app. 5th cir, 1979) Rule 403 “Photographs” (pg 10)


11d)
Simon v. Kennebunkport (SJC of Maine,1980) Rule 403 (pg 17)


12f)
Fusco v. General Motors Corp. (US ct of app. 1st cir. 1993) Rule 403 (pg 19)


13Section 2: Character [FRE 404, 405, 412-415]


13a)
Evidence Concerning the Accused in a Criminal Trial


13i)
General Prohibition against character attack in the case in chief [FRE 404]


13(1)
US v. Gilliland (US ct of app. 110th cir. 1978) (pg 22) FRE 404(b)(pg 22)


13ii)
Defensive Use of Character and Prosecution Response [FRE 404(a)(1) and 405(a)]


13(1)
US v. Monteleone (ct of app. 8th cir. 1996)(pg 25)(FRE 404(a)(1), 405(a))


14NY Opinion Testimony


15iii)
Other Crimes, Wrongs, or Acts admissible for a Non-Character purpose [FRE 404(b)]


17(1)
US v. Frank (US DC, NY, 1998) (pg 31)(FRE 404(b))


18(1)
US v. Van Metre (US Ct of app. 1998) (pg 38)(FRE 404(b))


18(3)
US v. Mills (US Ct of app. 1998) (pg 43)(FRE 404(b))


19(1)
Whitty v. State (SC of Wiss, 1967)(pg 46)(FRE 404(b))


20(2)
People v. Howard (Ct of App of Ill., 1999) (pg 47)(FRE 404(b))


20(3)
People v. Ventimiglia (1981)(Supp)(FRE 404(b))


20(e)
NY prior acts evidence


21Sex Offenses


212)
NY Sex offenses


22(1)
US v. Lecompte (us ct of app. 8th cir, 1997)(pg 51)(FRE 414)


22(f)
US v. Mound (us ct of app, 8th cir)(pg 54)(FRE 413)


22(g)
State v. Burns (Sc of Ms, 1998)(pg 57)


23b)
Evidence concerning the victim in a criminal case


23i)
Homicide and assault [FRE 404(a)(2), 404(b), 405(a)]


23(1)
Government of virgin islands v. Carino (US ct of app. 3rd cir. 1980)(pg 60)


23ii)
Rape and Sexual Assault [FRE 412]


23(1)
Summitt v. State (SC of Nv. 1985)(pg 62)


31i)
In the Interest of John Doe (int ct of app, Hi. 1996)(pg 66)


31C)
Civil Cases [FRE 404, 405]


32ii.
Securities and Exchange Commission v. Towers Financial Corporation (US DC NY, 1997) (pg 72)


32Section 3: Habit and Routine Practice [FRE 406]


33ix.
Weil v. Seltzer (US Ct of app. Dist of Col. 1989)(pg 74)


35Section 4: Subsequent Remedial Measures [FRE 407]


36Anderson v. Malloy (US ct of app, 8th cir. 1983) (pg 79)


36a.
NY products Liability


36Section 5: Compromise and offers to compromise [FRE 408-410]


37Rochester Machine Corp. v. Mulach Steel Corp. (SC of Penn. 1982) (pg 86)


37Rule 409. Payment of Medical and Similar Expenses


37Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements


38i)
US v. Greene (US ct of App. 8th cir. 1993)(pg 91)


38Rule 411. Liability Insurance


38Section 6: Liability Insurance [FRE 411]


38i)
Charter v. Chleboard (US ct of app. 8th cir, 1977)(pg 94)


39Chapter 2- Hearsay [FRE art VIII]


391)
Section 1: Definition [FRE 801(a)-(c)]


40a)
Introduction:


40i)
Commonwealth v. Farris (SC of Penn. 1977)(pg 97)


41b)
Verbal acts:


41i)
Hanson v. Johnson (SC of Minn, 1924)(pg 97)


41c)
Effect on State of Mind of Listener or reader


41i)
McClure v. State (Ct of App, Tx.1979)(pg 103)


42d)
Implied Assertions


42i)
US v. Zenni (DC Kentucky, 1980)(pg 105)


42e)
Circumstantial Evidence of Declarant’s state of mind


42i)
Bridges v. State (SC of WI, 1945)(pg 112)


432)
Section 2: Prior Statement by Witness [FRE 801(d)(1)


43a)
Inconsistent Statements [FRE 801(d)(1)(A)]


43i)
US v. Castro-Ayon (US ct of app. 9th cir. 1976) (pg 114)


44b)
Consistent Statements [FRE 801(d)(1)(B)]


44i)
Tome v. US (US SC, 1995)(pg 117)


44c)
Identification of a Person [FRE 801(d)(1)(C)]


44i)
US v. Lewis (US ct of app. 2nd cir. 1977)(pg 126)


45ii)
US v. Owens (US SC, 1988)(pg 129)


453)
Section 3: Admissions by party-opponent [FRE 801(d)(2)]


45a)
Individual [FRE 801(d)(2)(A)]


45i)
Jewell v. CSX Transportation, inc. (US ct of app, 6th cir. 1998)(pg 134)


46b)
Adoptive [FRE 801(d)(2)(B)]


46i)
US v. Morgan (US ct of app, DC 1978)(pg 136)


46ii)
People v. Green (Colo. Ct of app. 1981)(pg 140)


48c)
Authorized [FRE 801(d)(2)(C)]


48iv)
Kirk v. Raymark Industries, Inc. (US Ct of app. 3rd cir. 1996)(pg 142)


48d)
Agent or servant [FRE 801(d)(2)(D)]


48iv)
Mahlandt v. Wild Canid Survival & Research Center, Inc. (us ct of app,8th cir. 1978)(pg 144)


49e)
Coconspirator [FRE 801(d)(2)(E)]


501)
Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial


502)
Present Sense Impression [FRE 803(1)] – 803 is the list of exceptions to hearsay


50a)
Houston Oxygen Co. v. Davis. (com of app. Tx. 1942) (pg 156)


51Section 5: Excited Utterance [FRE 803(2)]


51a)
City of Dallas v. Donovan (ct of app. Tx. 1989)(pg 159)


52Section 6: Then Existing Mental, Emotional, or Physical Condition [FRE 803(3)]


52a)
Then existing Physical Condition


52iv)
Casualty Insurance Co. v. Salinas (SC of TX., 1960)(pg 164)


52b)
State of Mind “in issue”


52iv)
Adkins v. Brett (SC of Cali, 1920)(pg 166)


53c)
State of Mind to prove conduct; statements of memory or belief


53iv)
US v. Pheaster (ct of app, 9th cir. 1977) (pg 170)


54v)
Mutual Life v. Hillmon (within case above)


54vi)
Norton v. State (ct of app. Tx. 1989)(pg 178)


55Section 7: Statements for purposes of medical diagnosis or treatment [ FRE 803(4)]


56b)
State v. Moen (SC of Oregon, 1990)(pg 182)


57Present sense impression


57Excited Utterances 803(2)


571)
Recorded Recollection [FRE 803(5)]


58Section 8: Recorded Recollection [FRE 803(5)]


58a)
US v. Patterson (US ct of app, 9th cir. 1982)(pg 190)


58Section 9: Records of Regularly Conducted Activity [FRE 803(6), (7)]


59NY business record exception


59d)
Keogh v. Commissioner of Internal Revenue (US ct of app. 9th cir. 1983)(pg 194)


60f)
US v. Baker (US ct of app. DC circ. 1982)(pg 198)


61g)
Scheereer v. Hardee’s Food Systems, Inc. (US ct of app. 8th cir. 1996) (pg 201)


61h)
State v. Kennedy (ct of app of NY, 1986)


61d)
People v. DiSalvo 284 AD2d 547


621)
Hatton v. Gassler (handout)


63Section 10: Public Records and Reports [FRE 803(8) – (10)]


64c)
US v. Quesada (US ct of app. 5th cir., 1985) (pg 204) Record


65e)
Beech aircraft corp. v. Rainey (US SC, 1988) (pg 208) Report


66Section 11: Learned Treatises [FRE 803(18)]


66b)
Zwack v. State (ct of app. Tx. 1988) (pg 214)


67Rule 804. Hearsay Exceptions; Declarant Unavailable


67Section 12: Former Testimony [FRE 804(b)(1)]


68c)
State v. Ayers (SJC of Maine, 1983)(pg 217)


69e)
Clay v. Johns-Manville sales corp. (US ct of app. 6th cir. 1983)(pg 220)


69Section 13: Statement under belief of Impending Death [FRE 804(b)(2)]


70g)
State v. Quintana (SC of NM, 1982)(pg 223)


70Section 14: Statement Against Interest [FRE 804(b)(3)]


71Civil Cases


71i)
Robinson v. Harkins & Co. (SC of Texas, 1986)(pg 226)


72Criminal Cases


72ii)
Offered by the prosecution


72(1)
Williamson v. US (US SC, 1994)(pg 229)


73iii)
Offered by the accused


73(1)
US v. Paguio (US ct of App. 9th cir. 1997) (pg 239)


74Section 15: Forfeiture by Wrongdoing [FRE 804(b)(6)]


74c)
US v. Aguiar (ct of app. 2nd cir. 1992)(pg 244)


74Section 16: Residual Exception [FRE 807]


75b)
Idaho v. Wright (US SC, 1990)(pg 246)


76Section 17: Hearsay and Confrontation


76Prior Statements by witnesses


76Former Testimony – constitutional requirement of unavailability:


77c)
Crawford v. Washington (US SC, 2004)


79e)
US v. Saget (US ct of app. 2004)


80f)
Lopez v. State (Fla. Ct of app. 2004)


81Chapter 4: Witnesses [FRE article VI]


81Section 1: Competency [FRE 601 – 606]


81f)
Mental Competency; Oath [FRE 601, 603]


81i)
US v. Odom (ct of app 4th cir. 1984)


82g)
Children


83ii)
Capps v. Commonwealth (SC of Kentucky, 1977)


83h)
Dead Man’s Statute


83i)
CPLR 4519 in NY.


84ii)
Farley v. Collins (SC of Fla. 1962)


84i)
Lack of Personal Knowledge [FRE 602]


85i)
Kemp v. Balboa [ct of app. 8th cir, 1994]


85iii)
Rock v. Arkansas (US SC, 1987)


86iv)
In NY people v. Hughes –


87j)
Competency of Jurors as witnesses [FRE 606]


87ii)
Wilson v. Vermont Castings, Inc. (ct of app. 3rd cir. 1999)


88Section 2: Impeachment [FRE 607 – 610, 613]


89a)
Introductory notes:


91b)
Prior Inconsistent statement [FRE 613]


91i)
State v. Hines (SC of Az. 1981)


92c)
Bias or Interest


92i)
US v. Harvey (Ct of App. 1976)


92d)
Character for Truthfulness


93e)
Conviction of Crime [FRE 609]


95(3)
US v. Tse (Ct of app. 1st cir. 2004) (pg 335)


96(5)
US v. Brackeen (ct of app, 9th cir. 1992) (pg 339)


97v)
Other Misconduct [FRE 608(b)]


98(1)
Gustafson v. State (SC of Ak. 1979) (pg 342)


99(2)
Smith v. State (SC of Ga. 1989) (pg 346)


100vii)
Reputation or Opinion Evidence of Character for Truthfulness [FRE 608(a)]


100(1)
US v. Lollar (ct of app. 5th cir. 1979) (pg 348)


101(3)
US v. Medical Therapy Sciences, Inc. (ct of app. 1978) (pg 350)


102(4)
People of NY v. Bennette (Ct of app, 1982) (supp)


104(6)
People v. Sandoval (ct of app, 1974)


105f)
Capacity


105i)
US v. Lindstrom (ct of app. 11th cir, 1983) (pg 354)


106g)
Contradiction


106i)
Kellensworth v. State (Sc of Ak. 1982)(pg 359)


107h)
Impeaching one’s own witness [FRE 607]


107ii)
US v. Webster (ct of app. 1984)(pg 362)


108(6)
In NY under CPLR 45.15 you can impeach any witness with a signed written statement or a statement given under oath only


108Section 3: Mode and Order of Interrogation and Presentation [FRE 611]


108a)
Control by the Court [FRE 611(a)]


109i)
In General


109(1)
Geders v. US (US SC, 1976)(pg 365)


109ii)
Protecting Child Victim Witnesses


109(1)
US v. Garcia (ct of app. 9th cir, 1993)


109b)
Scope of Cross-Examination [FRE 611(b)]


109i)
Lis v. Robert Packer Hospital (ct of app. 3rd cir. 1978)


110c)
Leading Questions [FRE 611(c)]


110i)
Lawrence v. State (ct of criminal appeals of Tx. 1970)


111Section 4: Writing Used to Refresh Memory


111e)
FRE 612 is different from 803(5).


112f)
US v. Riccardi (ct of app. 3rd cir) (pg 380)


112g)
S&A Painting Co. v. O.W.B. Corp. (DC, 1984) (pg 384)


112Section 5: Calling and Interrogation of Witnesses by the Court.


112a)
Calling by Court


112iii)
US v. Filani (ct of app. 2nd cir. 1996) (pg 390)


113c)
Questions by Jurors


113i)
US v. Richardson (ct of app. 11th cir. 2000) (pg 396)


114Section 6: Exclusion of Witnesses [FRE 615]


114e)
Towner v. State (SC of Wy. 1984) (Pg 403)


115Chapter 5: Opinions and Expert Testimony [FRE Art VII]


115Section 1: Opinion Testimony by Law Witnesses [FRE 701]


115b)
Government of the Virgin Islands v. Knight (ct of app 3rd cir. 1993) (pg 408)


116Section 2: Testimony by Experts [FRE 702]


116d)
Proper Subjects; Qualifications of Witness


116i)
US v. Montas (ct of app, 1st cir. 1994)(pg 414)


117iii)
US v. Paul (ct of app. 11th cir, 1999) (pg 418)


118e)
Reliability, Relevancy, and Gatekeeping: Daubert


118i)
Daubert v. Merrell Dow Pharmaceuticals Inc. (US SC, 1993) (pg 424)


119(6)
NY still uses Frye’s “general acceptance theory”


119ii)
Kumho Tire Company, Ltd. v. Carmichael (US SC, 1999)(pg 442)


120Section 3: Forms and Bases of Expert Testimony [FRE 703, 705]


121f)
Arkansas State Highway Commission v. Schell (CT of app. 1985)


122Section 4: Opinion on Ultimate Issue [FRE 704]


122g)
Torres v. County of Oakland (Ct of app 6th cir., 1985)


123h)
US v. Thigpen (ct of app. 11th cir., 1993)


124i)
Wagman v. Bradshaw (2nd dept. 2002)(supplement)


124Chapter 6: Authentication and Identification [FRE Art. IX]


124Section 1: Real evidence (FRE 901(a))


127d)
US v. Johnson (ct of app. 9th. Cir. 1980)(pg 465)


127a)
US v. Olson (Ct of app. 7th cir. 1988)(pg 466)


128Section 2: Writings


128a)
US v. Mangan (ct of app. 2nd cir 1978) (pg 468)


129Section 3: Voices and Telephone Conversations


129a)
US v. Vitale (ct of app. 8th cir. 1977) (pg 471)


129Section 4: Photographic Evidence


129b)
Fisher v. State (ct of app. Arkansas 1982) (pg 473)


130Section 5: Demonstrative (Illustrative) evidence


130b)
Smith v. Ohio Oil. Co. (Ct of app. of ill. 1956) (pg 477)


131Chapter 7 - Contents of writings, Recordings, and Photographs (Best Evidence Rule)


131Section 1: Introduction; Definition of “writing” [FRE 1001(1)]


131b)
US v. Duffy (ct of app. 5th cir. 1972) (pg 480)


132Section 2: Requirement of Original; “To prove the content”  [FRE 1002]


132a)
US v. Gonzales-Benitez (ct of app. 9th cir. 1976) (pg 483)


133Section 3: Originals and Duplicates [FRE 1001(3), (4); 1003]


134b)
US v. Rangel (ct of app. 8th cir. 1978)


134Section 4: Admissibility of Other Evidence of Contents [FRE 1004]


135b)
Neville Construction v. Cook Paint & Varnish Co. (ct of app. 8th cir. 1982) (pg 488)


135c)
US v. Marcntoni (ct of app. 5th cir. 1979)(pg 489)


136e)
Farr v. Zoning Board of Appeals of town of Manchester (SC of errors of Conn. 1953)


137Section 5: Public Records [FRE 1005]


137b)
Englund v. State (Ct of App. Texas, 1997)


137Section 6: Summaries [FRE 1006]


138b)
US v. Bakker (ct of app. 4th Cir. 1991)


139Section 7: Testimony of Written Admission of Party [FRE 1007]


139Section 8: Functions of the Court and Jury [FRE 1008]


140Chapter 8 – Privileges [Art V]


140Section 1: Spousal [Uniform Rules of Evidence – Rule 504)


140a)
Adverse Testimony in a Criminal Case


141ix)
Federal Spousal privilege:


141x)
Trammel v. US (US SC, 1980) (pg 504)


142i)
NY CPLR 4520 – husband and wife


142b)
Confidential Communications


142i)
Stafford v. State (Criminal ct of app. of Oklahoma, 1983)


143iii)
Constancio v. State (Sc of Nv. 1982)


143Section 2: Lawyer – Client


143a)
Confidential Communication


144i)
Client’s identity; Fee Arrangements


144(1)
In Re Grand Jury Subpoenas (Anderson) (ct of app. 10th cir. 1990)


146ii)
Client’s Appearance and Behavior; Content of Communication vs. Fact of Communication


146(1)
US v. Kendrick (ct of app. 4th cir. 1964)


146iii)
Physical Evidence and Documents; Communications Not Intended to Remain Confidential.


146(1)
Clutchette v. Rushen (Ct of app. 9th cir. 1985)


147b)
Representative if the Client; Relation to Work Product Protection


147i)
Upjohn Co. v. US (US SC, 1981)


148c)
Representative if the Lawyer; Joint Defense/Common Interest


148i)
US v. Schwimmer (Ct of app. 2nd cir. 1989)


148d)
Eavesdroppers; Crime-Fraud exception


148i)
Clark v. State (ct of crim. App. Texas, 1953)


149iv)
Caldwell v. District Court in and for the City and County of Denver (SC of Colo. 1982)


150e)
In Re Von Bulow (1987)


151Section 3: Psychotherapist-patient and physician-patient privilege


151g)
Uniform Rules of Evidence – Rule 503


151i)
Jaffee v. Redmond (US SC, 1996)(pg 558)


151ii)
In NY, as to privileges to health care professionals: 4 privilegs –


152Chapter 9 – Presumptions


152Section 1 – Civil Cases [FRE 301, 302]


152d)
Two kinds of presumptions:


153i)
Thayer theory (embodied in FRE 301) – NY uses this theory.


153ii)
Morgan theory –


154f)
Legille v. Dann (ct of app, DC circuit, 1976)(pg 567)


154g)
Matter of Estate of McGowan (SC of Neb. 1977) (pg 572) Morgan Theory


155Section 2 – Criminal Cases


155f)
County Court of Ulster County v. Allen (US SC, 1979) (pg 575)


155g)
Francis v. Franklin (US SC, 1985)(pg 581)


156Chapter 10 – Judicial Notice [FRE art. II]


156Section 1 – Kinds of Facts [FRE 201(a), (b)]


156a)
Facts Generally Known [FRE 201(b)(1)]


156i)
Varcoe v. Lee (SC of Cali, 1919)(pg 589)


156b)
Verifiable Facts [FRE 201(b)(2)]


156i)
Laster v. Celotex Corp. (DC, 1984)(pg 593)


157Section 2 – Legislative Facts [FRE 201(a)]


157c)
US v. Gould (ct of app. 8th cir. 1976)(pg 597)




Chapter 3: Admitting and Excluding Evidence 

1) Section 1: Objections and motions to strike [FRE 103(a)(1)]

a) Timeliness

i) Government of the virgin islands v. Archibald (ct of app. 3rd cir. 1993)(pg 284)

(1) D appeals conviction claiming the trial court erred by admitting evidence of prior criminal conduct and improper hearsay testimony.

(a) D argues the evidence should have been inadmissible under FRE 404(b)

(b) Under FRE 103(a)(1) a party is required to make a “timely objection.”  The requirement of  a timely objection promotes judicial economy by enhancing the trial court’s ability to remedy the asserted error.  If a party fails to object in a timely fashion, the objection is waived and the court will review the admission of evidence only for plain error. 

(c) The appropriate time to raise an objection is as soon as the party knows or reasonably should know of the grounds for objection, unless postponement is desirable for a special reason and not unfair to the opposition. 
(i) Sometimes an unobjectionable question elicits an objectionable reply. 
(2) Court agrees and reverses conviction; remands for new trial.

(a) Even if the DC properly determined the testimony in question to be admissible under FRE 404(b), it should have excluded the evidence under FRE 403.  

(3) Because it is not “highly probable” that the evidence did not contribute to the jury’s judgment of conviction,” the DC’s error was not harmless and we must remand for a new trial. (see note 2 on page 287 for determination of harmless error)

b) Specificity

i) McEwen v. Texas & Pacific Railway Co. (ct of civ app. of Texas, 1936)(pg 288)
(1) A general objection to evidence – meaning one which does not definitely and specifically state the grounds on which it was based so that the court may intelligently rule on it – is as a general rule insufficient.
(2) The are certain exceptions to the general rule: 

(a) “where the ground therefore is so manifest that the trial court could not fail to understand it,” or 

(b) “when the evidence offered is so clearly irrelevant and incompetent,” or, 

(c) “inadmissible for any purpose.” Or, 

(d) “the objection is of such nature that it could not have been obviated.”
(3) In this case the objection on appeal is that the evidence was prejudicial but this is not one of the general exceptions and therefore b/c the D did not state the grounds for objection specifically there is no error.
2) Section 2: Offers of Proof [FRE 103(a)(2), (b)]

a) Padilla v. State (SC of Wyoming, 1979)(pg 291)

i) Must make offer of proof outside the hearing of the jury so that the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.
b) Thus under 103(a) for there to be error (A) a substantial right needs to be affected and (1) A timely objection or motion to strike appears in the record, stating the Specific ground of the objection, if the specific ground was not apparent from the context, OR (2) the substance of the evidence was made known to the court by Offer or was apparent from the context within which questions were asked.
c) Substantial right + (specific objection OR substance of evidence was made known to the court)

d) Nothing in this rule prohibits a court from taking notice of plain errors affecting substantial rights although not brought to the court’s attention.

3) Section 3: Preliminary Questions [FRE 104](pg 293)

a) The Judge is the gate keeper and decides the qualifications of a witness, the existence of a privilege, the admissibility of evidence.  The court is not bound by the rules of evidence in making such determinations except those with respect to privileges.
4) Section 4: Limited Admissibility [FRE 105] (pg 296)

a) When evidence is admitted for a limited purpose the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.
i) In other words, if the court lets something in for a limited purpose, the judge will instruct the jury as such.
5) Section 5: Remainder of or related writings or record statements [FRE 106]

a) US v. Sweiss (US ct of app. 1987) (pg 297)

i) Sweiss convicted of conspiracy, appeals the DC’s refusal to allow the jury to hear the first two tape recorded conversations between the D and one of the main prosecution witnesses. 

ii) There were two conversations recorded, the first in August and the second in September, the prosecution introduced the September recording into evidence, however the court refused to admit the August transcript as requested by the D.
iii) Under FRE 106 “when a writing or recorded statement or part thereof is introduced by a party, an adverse party may require him at that time to introduce any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.”

iv) This rule is circumscribed by two additional qualifications.  The portions sought to be admitted 

(1) must be relevant to the issue and

(2) only those parts which qualify or explain the subject matter of the portion offered by the opponent need be admitted.”

v) Under the doctrine of completeness, another writing or tape recording is “required to be read [or heard] if it necessary to 

(1) Explain the admitted portion, 

(2) Place the admitted portion in context, 

(3) Avoid misleading the trier of fact, or

(4) Insure a fair and impartial understanding.” 

vi) To lay a sufficient foundation at trial for a rule of completeness claim, the offeror need only specify the portion the portion of the testimony that is relevant to the issue at trial and that qualifies or explains portions already admitted.

(1) This is a minimal burden that can be met without unreasonable specificity.

6) Section 6: Curative Admissibility (Opening the Door) and the Rule of Completeness

a) Government of Virgin Islands v. Archibald (US Ct of app. 3rd cir., 1993)(pg300)
i) The doctrine of “opening the door,” sometimes referred to as “curative admissibility,” provides that when one party introduces inadmissible evidence, the opposing party thereafter may introduce otherwise inadmissible evidence to rebut or explain the prior evidence.”
ii) Because the D’s testimony on redirect probed a subject never raised during cross this is not opening the door.
Chapter 1 – Relevancy [Fed R. Evid. Art IV]

Section 1: General Principals [Fed R Evid. 401-403]

a) State v. Kotsimpulos (SJC of Maine, 1980) Rules 402 and 403(pg 1)
i) D convicted of stealing pork tenderloins and the sole issue he raises on appeal is the exclusion of evidence of the expressed desire of a Hannaford Brothers supervisor to see that D was relieved of his duties as a federal meat inspector 

ii) The presiding judge excluded the testimony on the alternative grounds that (a) it was not relevant (FRE 402) and the danger of confusing the jury outweighed the probative value of the evidence. (FRE 403)

iii) FRE defines relevant evidence as: “Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

(1) The concept of relevance “rests upon rules of logic or common sense, not of law.”  Common sense suggests that one measure relevance in a continuum, and that at some stage evidence becomes so remote that its probative impact upon “the existence of any fact that is of consequence” is reduced to zero.  

(a) When the probative impact reaches zero, the evidence is simply not admissible under FRE 402; but prior to that point, the admission of the evidence may be weighed against the other factors under FRE 403.

iv) Court finds no error and affirms.

iii) The probative value of the threat was too slight to warrant the risk of confusing the jury.
b) State v. Nicholas (Ct of app. Wash. 1983) Rule 401 and 403(pg 4)
i) D appeals conviction of burglary and rape – this court affirms.

ii) D argues that the results of a secretor test had no relevance to the issue of identity, and established only that the sperm could have come from 60% of the population- thus placing him in a class of people who might have committed the rape “thereby increasing the probability of defendant’s guilt without connecting him, in any way, to the charged offense.”

(1) Objection goes to the weight and not the admissibility of the evidence.

(2) Similarly evidence which tends to limit the field of possible perpetrators is relevant to the issue of identity. 

(3) Nowhere does D allege prejudice which would merit exclusion of this evidence pursuant to FRE 403.

(a) The probative value of the evidence or the lack there of thereof could be argued to the jury.  

(b) The evidence was properly admitted – the judgment and sentence are affirmed. 

c) US v. Johnson (Ct of App. 5th cir, 1977) Rule 403 (pg 6)
i) D was convicted on three counts of tax fraud, but D objects to the fairness of his trial, claiming that he was denied the admission of evidence that he overpaid his taxes because he was tried only for willfully making false statements on his and his corporations tax returns, his tax liability or overpayment was irrelevant 

ii) This court rules that evidence was irrelevant but the inquiry can not end there.  Under the FRE 403, admissibility is predicated on more logical relevance. 

(1) FRE 403: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 

(2) The DC allowed direct evidence of reliance where relevant but because it depends on a series of inferences the evidence of neglected deductions is only indirectly probative of reliance. 

(a) Moreover, it carries several risks against which FRE 403 was designed to protect.  It could have resulted in unfair prejudice to the government’s case by appealing to the emotions of the jury.  Also, the danger of confusing the issues was great b/c tax liability was irrelevant to the offenses for which Johnson was tried.  Finally, presenting evidence of overpayment was could have resulted in a waste of time on collateral issues.  

iii) Notes: Relevancy is not an inherent characteristic of evidence but exists as a relation b/t an item of evidence and a proposition sought to be proved. 

(1) If an item of evidence tends to prove or disprove any proposition, it is relevant to that proposition.

(a) If the proposition itself is one provable in the case at bar, or if it turn forms a further link in a chain of proof the final proposition of which is provable in the case at bar, then the offered item of evidence has probative value in the case.

b) US v. McRae (US ct of app. 5th cir, 1979) Rule 403 “Photographs” (pg 10)
i) D killed wife with hunting rifle but claimed it was accidental.  He was convicted in a jury trial and sentenced to life in prison.

ii) D appeals two evidentiary issues.  As to rulings of this sort, it is commonplace that the trial court enjoys a wide discretion, one which we do not disturb except for abuse.

(1) First, is the admission of various photographs of the deceased and of the death scene.  D argues that these should have been excluded under FRE 403 as relevant matter the probative value of which is substantially outweighed by the danger of unfair prejudice. 

(a) Relevant evidence is inherently prejudicial; but it is only unfair prejudice, substantially outweighing probative value, which permits exclusion of relevant matter under FRE 403.

(b) Pics Relevant b/c showed where bullet entered head and therefore, wasn’t unfairly prejudicial b/c it went to the D’s defense 
(2) D argues that the testimony that he was already dating again was unfairly prejudicial but the court holds that when he claimed grief syndrome he opened the door and the evidence was allowed to rebut his testimony 

(a) Evidence to rebut D’s claim of grief syndrome – would have otherwise been inflammatory testimony but he opened the door. 
c) FRE 403 excludes evidence that court rules is unnecessarily cumulative - that is a waste of time also (ex: 7th witness testifies to identity of D can be excluded b/c considered waste of time)

d) Simon v. Kennebunkport (SJC of Maine,1980) Rule 403 (pg 17)
i) Simon fell and broke hip while walking on sidewalk, sued town alleging injury due to defect in design or construction of the sidewalk.

(1) At trial jury found in favor of town

ii) P (appellant) argues that the judge erred in excluding evidence offered to establish the defective condition of the sidewalk, that during the 2 years prior to the accident many other persons stumbled or fell at the location. 

iii) P had a witness who was to testify that he personally observed as many as 100 people fall in the same location as the P with in the 2 years prior to P’s fall.

iv) Court excluded evidence under a positive rule of exclusion, but this court says that FRE 401 requires the presiding justice to determine the relevancy of the evidence on the basis of whether there is substantial similarity in the operative circumstances between the proffer and the case at bar and whether the evidence is probative on a material issue in the case.  He must then consider whether the probative value of such evidence is substantially outweighed by the countervailing considerations of FRE 403.

(1) The admission of other accident evidence is committed to the sound discretion of the presiding justice. 

v) This court holds that the excluded evidence was crucial to the case of the appellant and the judgment cannot stand.

vi) Most of time that you are going to allege that some one is injured b/c of a dangerous or defective condition or they slipped on ice on the sidewalk you must show that the person responsible (the defendant)for the condition had notice of the condition

(1) Similar happenings are relevant to this – they show that something is a dangerous and defective condition, they show that an intersection is dangerous, that a speed limit is unreasonable for the area in which it is posted, the machinery is inherently dangerous 

(2) the absence of these similar happenings is also relevant to show lack of negligence and lack of Notice.

(3) Let’s say you have other happenings but you can’t show that they are similar. The defendant now takes the stand and  says they my sidewalk is safe and we have never had an incident – now are these dissimilar happenings relevant? Yes to impugn that person’s credibility  

e) Notes:

i) Notice: if the other accident is relevant to show notice, the requirement of similarity is less strict.

ii) Absence of Accidents: The admissibility of evidence of absence of accidents is also subject to a foundation showing similarity of conditions and the trial court’s exercise of discretion under FRE 403.

iii) Impeachment: Accidents that would otherwise be inadmissible to impeach a witness’s broad assertions concerning safety. 

iv) Similar contracts or transactions: A party’s business transaction with third parties in similar circumstances may be relevant to prove the probable terms or meaning of terms of a disputed agreement. 

v) Similar claims by plaintiff: Evidence that a Plaintiff has brought similar claims that were fraudulent may be relevant to the merits of the present claim. 

f) Fusco v. General Motors Corp. (US ct of app. 1st cir. 1993) Rule 403 (pg 19)
i) P was injured in an auto accident and sued GM, the jury awarded P 1million.  This court affirms

ii) GM appeals exclusion of driving video, P objected b/c it did not adequately represent the conditions of the accident.

(1) GM argues the tapes may not show same conditions but are admissible to show the general scientific principals and the dissimilarities went to weight 

iii) The court says that in situations such as this one the solution of courts, has been to call for substantial similarity in conditions, or to stress the great discretion of the trial judge to exclude the evidence where similarity is not shown.

g) There are situations where testimony may be admitted for one purpose but not for another.  Ex: person falls on water and the janitor comes by and says that he told his boss this water had been there.  The judge may let it in to show notice, not truth of the mater. In other words to show that the boss had notice of the water being there, not that the water was truly there. This is a limiting purpose – the jury will then be instructed by the judge – given the limiting instructions.

Relevance 

1) Deciding what is relevant is merely a common sense question

2) The prosecution (or side with the burden of proof) has the burden of going forward

a) Burden of Proof (2 parts)

i) Burden of going forward – burden of presenting evidence first, after this the other side will move to dismiss, the court then has the duty of looking at the evidence in the light most favorable to the nonmoving party – if the jury could find in favor of the plaintiff or the prosecution then the court will deny the motion to dismiss (basically who goes first, but in the car accident example both parties can have both burdens)

ii) Burden of Persuasion – The prosecution and the Plaintiff has both burdens  -(which party has to prove something)

(1) Think of a motor vehicle accident ( P claims D caused the accident so P has the burden of going forward (presenting their evidence first) and the burden of persuasion (proving that d caused the accident)

(2) However D claims that they had the right of way and P was actually at fault ( D has the burden of proof in showing that P was negligent.  D also claims that P had a bad back to begin with and thus she didn’t sustain any serious injury (this is also the D’s burden)

(a) Look at pg 52 of handout book

b) In criminal trials there is what is called the shifting of burdens 

i) If the D used the defense of infancy, justification, etc., then the D must put forth evidence to establish their defense

c) There are also affirmative defenses (ex: duress, etc.) in which the defendant must demonstrate the defense by a preponderance of the evidence 

1) There are two types of evidence in criminal trial

a) Circumstantial – evidence of a fact which does not directly prove the fact but which permits a reasonable inference or conclusion that the fact exists (I looked out my window at 6:30 am and there were footprints across my lawn)

b) Direct – evidence of what a person saw, heard Need to look up definition (ex: I looked out the window and saw Mr. x walking across my lawn) n. real, tangible or clear evidence of a fact, happening or thing that requires no thinking or consideration to prove its existence, as compared to circumstantial evidence.
2) Relevant evidence means evidence that has any tendency 
a) Refers to the relationship b/t items of evidence and the proposition that has to be proven.

b) (ex: car accident - Evidence that shows that it was more likely than not that D was negligent) 

i) What are you trying to prove? Once you decide what has to be proven you look at what you are trying to prove and the evidence and ask does this make it more probable than not? 

3) FRE 402 says that all evidence is relevant unless it is not relevant because of one of the exceptions.  And Irrelevant evidence is not admissible.

a) Relevance = commonsense + logic + creativity

b) Catch all for relevant evidence (used rarely) FRE 403 which says that relevant evidence can be excluded.

i) All evidence produced by one side toward the other side is prejudicial

Section 2: Character [FRE 404, 405, 412-415]

a) Evidence Concerning the Accused in a Criminal Trial

i) General Prohibition against character attack in the case in chief [FRE 404]

(1) US v. Gilliland (US ct of app. 110th cir. 1978) (pg 22) FRE 404(b)(pg 22)
(a) Appeal from conviction for transporting stolen car across state lines

(b) Relates to the questioning of stepson concerning criminal convictions of D 14-34 years earlier.

(c) Under FRE 404 the prosecution may not raise the accused’s character to show that he acted consistently with those previous bad acts.

(i) But the accused may introduce evidence of character to show his character is so favorable that he would not commit such acts.

1. However, if the accused utilizes a character witness then the government may cross-examine or rebut the defense evidence of good character. 

(d) The stepson was not a character witness but was a witness of the event itself and, therefore, the prosecutor was wrong and new trial is required.

(e) The prosecution is the one who brought up character in violation of 404 which is not allowed b/c the only one who can open the door is the defendant. 
ii) Defensive Use of Character and Prosecution Response [FRE 404(a)(1) and 405(a)]

(1) US v. Monteleone (ct of app. 8th cir. 1996)(pg 25)(FRE 404(a)(1), 405(a))
(a) D challenges his conviction for disposing of a firearm to a convicted felon, b/c prosecutor posed wholly improper questions to a defense character witness this court reverses.

(b) D bought gun and got it repaired after having problems with it.  He then told his half brother about continued problems with the gun, the half brother decided to take possession and take responsibility for the repairs.

(c) The half bother tried to sell it to an undercover ATF officer

(d) At D’s trial a fellow firefighter testified that D possessed a good community reputation for truthfulness and lawfulness. (D opened the door)
(e) The prosecutor on cross examination (over defense objections) then asked the firefighter if he knew D had committed perjury in the 1970s

(f) Case went to the jury who found D guilty

(g) The D if free to present evidence in the form of opinion or reputation testimony of pertinent favorable character traits 

(i) But where the D opens the door the prosecution may introduce in rebuttal its own opinion or reputation evidence regarding the D’s character. 

1. Furthermore, the government may challenge the D’s character witness by crossing them about their knowledge of relevant specific instances of he D’s conduct.

(ii) Accordingly, the government must meet 2 important  requirements before utilizing this type of questioning.  

1. First, the Government must demonstrate a good faith factual basis for the incidents raised during cross of the witness.

2. Second, the incidents inquired about must be relevant to the character traits at issue in the case.

a. The government argues that it believed in good-faith that D lied before the jury.  But this is not the type of good faith necessary

i. The prosecutor must possess a good faith belief that the described events are of a type “likely to have become a matter of general knowledge, currency or reputation in the community.”

(h) B/c the court cannot say the prosecutor had a good faith basis for believing this alleged lying was likely to have been known in the community then the DC abused its discretion when it allowed the prosecutor to broach this subject during cross.

(i) Because the court is unable to find that the error did not affect D’s substantial rights, they must reverse.

NY Opinion Testimony
(2) Opinion Testimony can’t be offered in NY, only reputation and only in criminal cases

(a) On cross examination about character, those questions must relate to the trait in question. Ex: if D is charged with drug dealing and there are character witnesses put forth to say that he is a law abiding person, the prosecution can’t cross the character witness and ask “are you aware that he got in a fight and stabbed someone 15 years ago?” 

(i) The issue is whether or not he is a drug dealer, not whether or not he’s got a bad temper.  It’s not whether or not he’s got a pension for larceny.  

1. Therefore the specific acts on cross that you are asking about must be related to the character trait that has been raised. You can’t bring up reputation for larceny in a case involving self defense in a homicide. 

(3) Homicide Case: FRE 404(a)(2) permits the accused to offer character evidence that the victim has a reputation for being violent but he can also show in a homicide case or an assault case, that he was aware, or believed the defendant was a violent person in order to explain his actions ( he thought he was dealing with a bad guy)

(a) In NY you cannot offer character evidence that the victim was violent but you can offer testimony from the defendant that he believed that the victim was violent. 

(i) I had heard that he stabbed someone a week ago. 

(ii) Simply introducing proof as to what the reputation is not relevant to the D’s state of mind, but he can testify to it himself

(b) If the victim made threats about the defendant about which the defendant didn’t know

(4) Specific bad acts must relate to the issue before the court 

(5) Keep in mind that the prosecution can not introduce extrinsic evidence to show either the act or the witnesses knowledge – they must take the witness at his word

(6) Also the Jury must be given limiting instructions to consider any incidents brought out in cross only as bearing on the credibility and weight of the witness’s testimony.

(7) Lastly the state’s power to rebut is limited to the trait or traits introduced by the D

iii) Other Crimes, Wrongs, or Acts admissible for a Non-Character purpose [FRE 404(b)]
1) Rule 404(B)( in the state system we call this Molineux evidence – the holding of this case is the same as what you have codified in 404(b) 

a) The general rule of evidence of other crimes or bad acts is not admissible to prove action in conformity therewith (ex: D charged with assault – we can’t introduce evidence that 6 years ago he engaged in assaultive conduct therefore he must have engaged in assaultive conduct now b/c he did it before) 

b) You can’t convict someone on propensity to commit a crime – they must be convicted upon proof available at the time and if that proof rises to the level available. 

i) There is an exception to this general rule – if you take the general rule and put it in the civil arena you can introduce evidence of people tripping to show the sidewalk was in a dangerous and defective condition but in criminal context you can not. 

(1) In other words when we were talking about evidence of similar happenings we were talking about the introduction of evidence to show a particular condition.  For example: if there has been 10 accidents at a particular intersection and there is a stop and go light but not a full red light – a P may very well put together a cause of action to show the D was negligent b/c the particular traffic device was not suitable for that intersection as evidenced by the number of accidents that have occurred there.  It is to show that the condition wasn’t safe.  This is in the civil side.

(2) In the criminal side 404(b) talks about where under certain circumstances evidence of other crimes, acts, and wrong doings are admissible in evidence.

(3) Now 404(b) applies to both criminal and civil cases (it hardly ever comes up in civil cases) and permits evidence of wrong doing if the evidence is offered for a relevant purpose other than propensity.  

(a) 404(b) gives you a list of other situations where the evidence could be used b/c it gives you a list where the evidence could be shown to be used for something other than propensity. i.e., motive, intent, etc. That list is not exhaustive - it is illustrative. 

(b) If a proponent of the evidence is able to persuade the court that it is being offered to show something other than propensity, then it shall be admissible. 

(4) 404(b) says that under either criminal or civil context if the evidence is used for some purpose other than to show propensity you can introduce it – if you persuade the court.  

(a) As a general rule the offered evidence does not necessarily have to be substantially similar to the crime at issue, but it often is.  

(i) As long as the other crimes evidence is relevant to one of the factors listed in 404(b) it is admissible provided that the probative value of the evidence is not outweighed by the unfair prejudice.

ii) In other words, as longs at is passes 403 then it is admissible.

(1) Ex: the vice president is charged with assault and he is claiming it was an accident that he did not know that if you pull the trigger the bullet would fly out the other end.

(a) Now we have this other evidence that he shot somebody last year with the same gun.

(i) It’s probative value is it shows knowledge, intent, or that it wasn’t an accident- that he knew if he pulled the trigger he would shoot this other person. It’s relevant to his defense.

(ii) Notice that Rule 404(b) does not say other convictions meaning that (in the federal system) the underlying facts that resulted in an acquittal from a previous charge can be used.  You can’t do this in NY

1. all that says is that if you are the prosecutor and are going to take some prior act and introduce it for a non propensity purpose, you need to put the defense on notice so that the court can conduct a hearing outside the presence of the jury to determine first whether it fits under 404(b) and if it concludes that it does, then the court will look at 403 to see if it is unduly prejudicial.  So it is a two step process.  

c) As to what constitutes other crimes or acts, 404(b) refers to extrinsic evidence of other crimes and acts, and only comes up with extrinsic. 

i) Extrinsic evidence refers to:  An action that was not part of the activity related to the present charge before the court – he was convicted a year ago of using the gun.  

(1) An intrinsic act is one that is related to the crime at issue – i.e., the D is charged with bank robbery.  “did you see him leave the bank? Yes, what happened? I was sitting outside in my car.  And what happened? He came out and yanked me out of my car and drove away.” ( that is evidence of a couple of things: 1) a common law assault. 2) stealing a car. 

(a) Those are separate, distinct criminal acts for which the D is not charged but they are intrinsic to what happened –they are part of the story and therefore they are admissible into evidence b/c they explain what happened when he left the bank. This is not a 404(b) question b/c it only comes up when we are talking about acts extrinsic to charges pending before the court. 

(i) This applies to both criminal and civil, but you will find it most of the time in criminal and not in civil cases.  

2) So really you have a 3 prong analysis on any thing that is being offered for as a separate crime or act and is being offered for a non propensity purpose. 

a) 1- is it being offered for some purpose other than propensity?  what is that purpose?(can’t be offered to show propensity.)

b) 2- Is the evidence relevant?(has to be relevant to this extraneous purpose)

c) 3- Is it’s probative value substantially outweighed by its prejudicial value under 403 analysis?
i) So really – what’s its purpose, is it relevant, and does it pass 403?

(1) US v. Frank (US DC, NY, 1998) (pg 31)(FRE 404(b))
(a) The prosecution sent notice to the court and the D to notify him they sought to introduce evidence of prior bad acts in the guilt phase of capitol trial

(b) This court held the evidence was admissible b/c the evidence was not to show D’s character.  

(i) Under FRE 404(b) evidence that is relevant to some issue or issues at trial other than the D’s character is admissible if the evidence’s probative value is not substantially outweighed by the risk of unfair prejudice. 

1. For example: evidence of bad acts (prior abuse) that helps establish D’s motive (for killing girlfriend) is admissible 

a. B/c it helps the jury decide on the basis of motive rather than character whether the D is likely to have been responsible for the crime.

(ii) Evidence of uncharged criminal activity is not even rule 404(b) evidence if it arose out of the same transaction or series of transactions as the charged offense, or if it is necessary to complete the story of the crime on trial.

(iii) The court concludes that the strong probative value of the evidence is not substantially out weighed by any prejudice its admission poses to the defendant. 

(c) First was the evidence of drug use 

(i) Why is it offered? To show motive.  Is it relevant? Yes. Does it make it more probative than prejudicial? 
(d) Second was the prior domestic abuse. 
(i) Although it is relevant and offered to show motive, the court limited prior domestic abuse b/c things that happened years ago are to remote in time and therefore are more prejudicial than probative. Therefore the court limits the time on the prior domestic abuse.

(ii) If however, if D opens the door by testifying that he wouldn’t harm her b/c he loved her and he would never hurt her or kill her then the prosecution can bring all the evidence in b/c he has opened the door.  

3) Motive is very common under 404(b) and is one of the primary reasons for admissibility under 404(b)

(1) US v. Van Metre (US Ct of app. 1998) (pg 38)(FRE 404(b))
(a) D admitted killing girl after she made fun of his anatomy, but he was then charged with kidnapping her

(b) Witness reported that victim appeared to voluntarily get into his car. 

(c) Government introduced evidence of previous kidnapping and sexual assault as well as the attempt to hire a hitman

(d) D argues evidence was meant to impugn character and the potential prejudice of the testimony outweighed its probative value

(e) This court holds that the DC did not abuse its discretion by allowing the evidence b/c it showed specific intent – that he transported her with the purpose of kidnapping and rapping her.

(i) The location and the women were very similar

(ii) Had they not been so similar then the first incident would not have been admissible.  

1. the court said that the incidents b/c they were so similar showed specific intent.

2. showing that six months ago he got drunk at a party and tried to rape some women is past specific acts used to show propensity but it certainly wouldn’t be something that would come under 404(b) as extrinsic evidence to show motive common scheme or plan.  It would have nothing to do with intent.  

(f) Extrinsic or prior act evidence is admissible under rule 404(b) if the evidence is (1) relevant to some issue other than character, (2) necessary to prove an element of the crime charged, and (3) reliable.  
(i) Once the evidence has satisfied these criteria, it may be admitted unless: 
1. “its probative value is substantially outweighed by its prejudicial effect.”
(g) In this case the evidence of prior rape met requirements and its probative value outweighed its prejudicial nature.

(2) Notes: Burden of Proof: In Rule 404(b) context, similar act evidence is relevant only if the jury can reasonably conclude that the act occurred and the defendant was the actor.

(3) US v. Mills (US Ct of app. 1998) (pg 43)(FRE 404(b))
(a) Mr. and Mrs. Mills appeal convictions for false statements, mail fraud, Medicare fraud and witness tampering.

(b) Mrs. argues the DC abused discretion to admit evidence of concealment of jewelry when going through customs (to avoid paying the duty)

(c) This court holds it was an abuse of discretion but the error is not reversible because there was an overwhelming amount of evidence that Mrs. Mills knew and falsified statements – this evidence did not violate 403. 

(i) So this was harmless error
(ii) The government was arguing that this showed intent to mislead people but the court says that they are just two dissimilar to do that.
(iii)  There is not enough similarity between the incidents to show intent under 404(b)
(iv) The trial court admitted the evidence but the appellate court says that this was error to do so but she was not substantially prejudiced.
4) Common scheme or plan admits multiple acts as part of an overall scheme 

5) Prior act evidence is evidence that occurs prior to the commission of the crime and is admissible to defeat claims of lack of knowledge or mistake

a) If VP claims he did not have any knowledge that the gun would go off when he pulled the trigger or that it would injure the victim and you can show that a year prior he shot someone else, you can defeat the defense of lack of knowledge.

b) If a D can show that they didn’t think they were operating the vehicle negligently, I thought the speed limit in that area was 45 miles per hour and you can show that in the past D got a ticket for going 50 in a 35 mile per hour zone you are showing prior bad act evidence to show his claim is false

i) This is another common area where 404(b) evidence comes up.
(1) Whitty v. State (SC of Wiss, 1967)(pg 46)(FRE 404(b))
(a) D on trial for allegedly asking 10 year-old to help him find his rabbit and then taking indecent liberties with a child in a basement 

(b) The TC allowed evidence (testimony) of 8 year-old that identified D as trying to do the same thing with her

(c) Court held evidence ok b/c it was admitted for identity purposes only- b/c D was saying it wasn’t him it was someone else who committed the crime.

(d) The court in this case adopts a new rule: the trial court will be required in order to assure a fair trial to an accused to carefully consider whether the prejudice of other-crimes evidence is so great as compared with its relevancy and the necessity for its admission in the particular case as the require its exclusion.

(e) D’s defense was that he wasn’t even there for the first incident – that it wasn’t him but it was someone else.
(i) This other evidence was introduced to show identity as to the perpetrator of the crime that is under consideration by the trier of fact. 
(ii) That ok, you are unsure who committed the act that is charged – well three days before this guy pulled the same rabbit trick with some other kid.  It is relevant to show the identity of the person who committed the crime before the trier of fact and is therefore admissible.  
(iii) Under 403 analysis it is not unfairly prejudicial b/c he is claiming it is not him so it is not unfairly prejudicial to show that it is.
(2) People v. Howard (Ct of App of Ill., 1999) (pg 47)(FRE 404(b))
(a) D Robbed a professor, and the professor followed him, got his license plate and identified him in a line up

(b) The court let in the testimony of anther professor who was robbed in the same area 

(i) The government sought to introduce evidence of the second robbery to show that the person who committed the second crime is the person who committed the first crime

1. The state is trying to argue Modus Operandi (i.e., Zorro every time he robs someone puts a Z on their chest)

(c) D was found guilty and this court overruled his conviction on the ground that the testimony was improperly admitted 

(d) There was nothing unique about these crimes and therefore there was no 404(b) purpose for the evidence.
(3) People v. Ventimiglia (1981)(Supp)(FRE 404(b))
(a) There was a conspiracy to murder a woman’s boyfriend.  The driver testified that the D’s said they were going to take the victim to this specific location that they had used before to hide other bodies. 

(b) The court took the statements that they had done it before and excluded it, 

(c) the statement that they would take him to their spot was admissible and anything related to doing it before was excluded except for the statement about not finding the bodies for weeks and months – b/c it showed their intent and was admissible and in the alternative if it shouldn’t have been received then it was just harmless error. 

(d) The government argues that it showed a common scheme or plan, it showed their intent, and therefore was admissible.
(4) People v. Vega (2004)(Supp)(FRE 404(b))
(a) D on trial for killing his wife and the prosecution wanted to admit evidence of prior abuse

(b) The state wanted to show intent and he had opened the door by saying they had a wonderful marriage. 

(c) The court admitted the evidence

(d) There were no convictions – this was prior acts 

(i) 404 refers to prior acts

(e) NY prior acts evidence

(i) In NY, in order to use the prior acts evidence, there must be clear and convincing proof that the other acts occurred before they can be used. 

(ii) In the federal system, a preponderance of the evidence appears to be the standard that is utilized in various circuits.

6) Under 404(b) if the government has a great need for the evidence it increases its probative value and the courts are more likely to admit the evidence is the prosecution can show great need – prosecution need is a very big consideration.

Sex Offenses 

1) In the federal system evidence of D’s prior commission of sexual offenses is permitted in cases charging sexual assault 

a) This applies to both civil and criminal cases. 

b) This is evidence of predisposition and permits the bad person theory and it is permitted in the federal system. 

c) In the federal system the prosecutors prosecute very few violent crimes.  They do mostly drug or white collar crime 

2) NY Sex offenses

a) This type of proof is not permitted in NY and not in most states ( those that have adopted the federal system have not necessarily adopted these. 

3) In the federal system if this type of evidence is still susceptible to 403 analysis 

a) This is the only area where prior similar acts can be used to show propensity 

4) Rules 413, 414, and 415 supersede rule 404(a) and permit evidence of prior or similar crimes as evidence in chief to show that the d committed the acts in question 

a) These sections supersede §404(a) and permit evidence of prior crimes as evidence in chief to show that the D committed the sex crime in question.

b) R413 applies to criminal cases and allows evidence of commission, not just conviction, is admissible and may be considered for its bearing on any matter to which it is relevant. 

i) This says that if D is charged with sexually assaulting someone and the prosecution has evidence that he sexually assaulted someone else (not that he was convicted or even charged) it can be used as evidence in chief against him even though it shows propensity..

c) R414 deals with child molestation cases – evidence of commission of prior act allowed 

d) R415 deals with civil cases involving either sexual assault or child molestation 

i) These are the only area where evidence of propensity is permitted 

e) So 413 deals with criminal cases involving sexual assault, 414 deals with criminal cases involving child molestation, and 415 applies to civil cases involving either sexual assault or child molestation.

f) R412 is the federal version of the “rape shield law”

i) There is a similar statute in NY (pg 39 of supp)§60.42 called the rape shield law. 

(1) The basic rule is that evidence of a victims sexual conduct is not admissible. 

(2) Exceptions: 

(a) If proved specific instances of victim’s conduct with accused – this means if it goes to show consent 

(b) Proves victim has been convicted of prostitution – having cases where johns wouldn’t pay hookers so the hookers would claim rape – this was intended to address this situation.

(c) Rebuts evidence introduced by the people introduced to establish the victim failed to engage in intercourse between a particular time. – if the victim takes the stand and says this is how I was injured and I haven’t had intercourse with anyone in the last two months preceding this attack. 

(d) Rebuts evidence of the people that this was the only source of the seaman, disease or pregnancy.

(e) In the interest of justice.

i) Sex Offenses [FRE 413-415]
(1) US v. Lecompte (us ct of app. 8th cir, 1997)(pg 51)(FRE 414)
(a) D was charged with sexually abusing wife’s niece.  Before trial the D moved to exclude evidence of prior uncharged sex offenses against another niece by marriage.

(i) Prosecution argues admissible under FRE 414 but the DC excluded evidence under FRE 403 – the government appeals this ruling.

(b) This Court reverses under FRE 414 which holds that in a criminal trial in which D is charged with child molestation, evidence of the D’s commission of another offense of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant. 

(c) The government wanted to introduce the testimony of previous victim (took place b/t 1985-1987)

(i) The DC ruled that the evidence was admissible under 414 but excluded by R403

(d) This court recognizes that the new rules will supersede in sex offense cases the restrictive aspects of FRE 404(b)

(e) Further, evidence offered under 414 is still subject to the requirements of 403.

(i) This court has recognized that evidence otherwise admissible under 414 may be excluded under 403’s balancing test.  However, rule 403 must be applied to allow rule 414 its intended effect.

(ii) The court finds that DC erred in its assessment that the probative value of TT’s testimony was substantially outweighed by the danger of unfair prejudice. 

1. the offenses were substantially similar and the differences were small. 

a. The time lapse may not be significant because the D was imprisoned for portion of time between 1987 and 1995

i. Therefore the DC erred and should not have granted the motion in limine.

(f) US v. Mound (us ct of app, 8th cir)(pg 54)(FRE 413)
(i) D appeals admission of prior conviction for sexual abuse.

(ii) D allegedly abused his daughter from 1993 to 1997 – including intercourse and beating with ax handle 

(iii) The government introduced evidence of prior conviction sexual abuse of two other girls from 1987 under rule 413

(iv) It is true that the court found the disputed evidence inadmissible under 404(b).  However, it was Congress’s intent that the new rules supersede in sex offense cases the restrictive aspect of the FRE 404(b)

(v) Affirmed

(g) State v. Burns (Sc of Ms, 1998)(pg 57)

(i) D appeals conviction for sodomy 

(ii) D was playing basketball with victim and victims brother, D suggested they go swimming at creak, D told victim to pull down pants and performed fellatio on him

(iii) At trial state was allowed to introduce, testimony of two witnesses regarding prior sexual abuse committed by the appellant for which the appellant was never charged. 

1. the witness was a young boy who lived in D’s neighborhood in 1989-1990, the witness had been coerced into performing fellatio on D and the witness’s mother had walked in and witnessed it herself

2. This court holds that the Missouri law violates the Missouri Constitution in a case such as this one where the evidence is presented while guilt remains undecided.

a. The judgment is reversed 

3. D is arguing that he is being convicted on propensity and under the state Constitution he has to be convicted based upon the evidence put before the court.
b) Evidence concerning the victim in a criminal case

i) Homicide and assault [FRE 404(a)(2), 404(b), 405(a)]

(1) Government of virgin islands v. Carino (US ct of app. 3rd cir. 1980)(pg 60)

(a) D appeals his conviction for assault with intent to commit mayhem and possession of an unlicensed firearm.

(b) D claims that the court erred when it excluded the victim’s conviction.

(i) The nature of character of evidence permitted for proof of character is limited by Rule 405 (a) to opinion and reputation testimony. 

1. This court holds that as they read the record to introduce reputation evidence of victim as distinguished from prior bad acts. 

2. Therefore when the court excluded evidence of the conviction to show Richardson’s character, it did not err.

a. However, the rules provide an additional basis for the introduction of specific evidence of other crimes.  Rule 404(b).

i. D sought to introduce evidence of prior killing to show fear and state of mind (thus not prove action in conformity)

ii. Court says that such use of victim’s prior acts may not fall precisely into any of the enumerated purposes, it is close to some of them.

iii. Besides the enumerated purposes are not exclusive, as demonstrated by the language of the rule authorizing use of other crimes evidence “for purposes, such as…

iv. Therefore, the evidence of D’s knowledge of victim’s conviction was admissible under 404(b) to show fear or state of mind.

b. However, b/c D mentioned the conviction three times even though told not to he did in fact testify to it. Furthermore, there was overwhelming evidence of D’s guilt.

i. Thus, the court holds that the admission of further testimony to this effect could not have influenced the jury’s decision and the conviction is affirmed. 

ii) Rape and Sexual Assault [FRE 412]

(1) Summitt v. State (SC of Nv. 1985)(pg 62)

(a) D tried and convicted of 2 counts of sexual assault on a six year old child.  

(b) D attempted to present evidence of prior sexual assault upon the six year old two years before to show that she had knowledge of the acts that were the basis of this suit.

(c) The DC denied under the rape shield law 

(d) This court says that in construing Nevada’s law they must be mindful of these legislative purposes…and avoid any conflict with the Constitution.

(i) Court reasons that D sought to use for limited purpose and this was not a general allegation but rather a specific allegation

(ii) The court concludes that since the remaining evidence was not strong, and since the accuracy and truthfulness of the complaining witness were key elements in the case against the D they reverse and remand for further proceedings. 

(e) By denying the defendant the right to confront his accuser was a violation of his right of confrontation 
1) Evidence is relevant and therefore, admissible if it has any tendency within reason to prove the existence of a material fact.

2) Relevant Evidence has two aspects 

a) Probative value – must be probative towards proving a fact that is material to the action

i) Has probative value if it has a tendency to make a fact of consequence (which is another term for material fact) more probable or less probable than it would be with out the evidence

b) Material fact – (facts of consequence) those that are important to the determination of the action; they are facts that lead to the conclusion that the proponent seeks to reach 

i) Ex: no head lights (important if you are attempting to show that someone was negligent in the operation of their vehicle) or, you show someone had headlights on (important to show a person was not negligent in the operation of the vehicle), or, you show that a person delivered goods consistent with an agreement to do so (shows compliance with a contract) or, you show an over charge on an agreed price (an attempt to show breach of contract.) 

(1) In other words the material fact (or fact of consequence) is generally going to be the conclusion you wish to reach – what is the legal conclusion you wish to reach: guilt or reasonable doubt; negligence or no negligence; compliance with contract or breach of contract.

(a) Relevant evidence is that evidence which has probative value towards demonstrating a material fact, which is a fact of consequence.  

(i) A fact of consequence is going to be the conclusion that you seek to reach.

3) There are situations where relevant evidence can be excluded (FRE 403) 

a) Evidence can be relevant but if its probative value is somewhat minimal, and there is a danger of unfair prejudice, or waste of time, or confusion (all those factors listed in 403) the court has the option of excluding the other wise relative evidence.

4) Relevant evidence refers to the relationship between and item of evidence (ex: the headlights) and the proposition sought to be proven (negligence) 

a) Proposition that seeks to be proven must be something material to the outcome of the case.  

b) Ex: you have a car accident, to be determined are the following issues: 1) was the D negligent, 2) was the defendant’s negligence the cause of the accident, 3) did the P injure his back as a result of the accident, 4) what are his damages.  

i) Now is it relevant as to whether or not the defendant has insurance?  Yes, maybe relevant to show credibility – he is more likely to lie so he doesn’t have to pay out of pocket. 

(1) This evidence is subject to 403 analysis to determine if it is probative or prejudicial.  

ii) How about the fact that the guys was speeding, is that relevant? Yes, to whether or not he was negligent

iii) How about that he had been in prior automobile accidents?  Generally, that would be no.  

iv) How about that P had had surgery on his back three years before the accident? Yes, for damages.

v) How about the fact that he missed some work after the accident? Yes, damages or injury.

vi) How about when he missed work for those two weeks after the accident he didn’t get paid?  Yes, tends to bolster circumstantially his claim of injury – I missed work I lost money, therefore I was really hurt.  Also for damages.

vii) How about the fact that P wears glasses? Yes

viii) How about the fact that he was married?  Generally no

ix) How about the fact that D had been in prior accidents? Probably no.

5) The General rule is that we want a determination based upon the facts that are admissible for this particular proceeding.  We done convict people based on the fact that they are a bad man and we don’t find people negligent based upon the fact that in the past something may have happened to them. Focus on the issue at hand – there are only about 30 exceptions to that.

6) In a case where the D was charged with murder and we had testimony from his girlfriend detailing D description of how he dismembered and hid the body.  D claimed that that testimony being offered by his girlfriend was unduly prejudicial and therefore should be excluded.  

a) The court found that the testimony was admissible. 

b) The concept of unfair prejudice does not mean that the D can avoid the graphic details of the act he allegedly committed under FRE 403 just because it is graphic. 

c) D was also arguing that he wasn’t guilty of murder and hadn’t committed the crime but he was saying that he acted with a depraved indifference in the commission of the crime and he was acting recklessly rather than with intent.  The court also found that his testimony about what he did with the body after the homicide, the fact that he dismembered the body and hid it in various places demonstrated a clear intent – not a crime of passion, he killed the victim and in order to avoid detection hid the body.  The court found this testimony admissible and not excludable by 403.  I

d) In NY we have the same thing as 403 we just don’t call it 403, it is in case law.  Case law in NY is the same as FRE 403.  The court can exclude relevant evidence if it determines it is unfairly prejudicial, confusing, waste of time, etc. (everything that is in 403)

Character Evidence 

1) We don’t want to convict people based upon the fact that they are a bad person
a) Character is what a person is 
i) Refers to the type of person you are; are you trustworthy, loyal, or dishonest
(1) Reputation on the other hand is what people think you are 
(a) Character and reputation aren’t always the same
b) Ex: a girl is a senior in high school who is charged with shoplifting and the prosecution wants to bring in five of her fellow students to say that she has a reputation for being a thief.  That type of testimony is inadmissible b/c it is not considered relevant 
i) Evidence of a persons character or trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion.  (FRE 404(a) is applicable to both civil and criminal actions), except:
(1) (Ex:  The fact that he has a reputation for being belligerent is not relevant to show that he started the fight on this particular occasion. The fact that she has a reputation for being dishonest does not mean that she stole the items from the store on this particular occasion.)
(a) 404(a)(1) character of the accused(the D) – evidence of a pertinent trait of character offered by an accused (D at a criminal trial) or by the prosecution to rebut the same (rebut the offer made by the D) or if evidence of the trait of character of the victim of crime is offered by the accused and admitted under FRE 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution. (ex: on trial for assault – I didn’t start the fight, he did and I just got the better of him.  The D can offer character witness to show the victim is belligerent, but then the prosecution can introduce the same character evidence about the accused b/c they opened the door)
(i) Could the D offer character evidence to show the victim is dishonest? Yes b/c whenever a witness testifies the witness is putting their credibility at issue.  If the D so chooses, character evidence is relevant. The D has the right to offer character evidence of the allege victim. 
(ii) Once the D opens the door under this section he is opening the door for the same character evidence about him, and it also opens the door
2) All 404(a) is saying is that you can’t introduce character evidence to show that the D acted in conformity therewith.  Unless the D wants to put forth something relative to the character of the victim
a) The character evidence put forth must be relevant to the issues before the trier of fact.
b) The victim has testified so there are two things about the victims character that are now in play.

i) The first thing is whether he is telling the truth, and therefore character evidence if the D so chooses would be relevant to that particular issue.  

ii) The second issue that comes up relative to character is whether or not the victim was the aggressor. Therefore his character for peacefulness would also be admissible. 

(1) The danger the D has is this: once he opens the door under this section he is opening the door for the prosecution to introduce the same kind of evidence as to him.

(a) So that when he takes the stand the prosecution on rebuttal can introduce evidence that his reputation on truth and veracity stinks. 

(b) It also opens the door to the prosecution introducing evidence that the accused’s reputation for peacefulness is horrible.

c) The accused offers evidence of their own character then the prosecution can offer evidence of the same

3) FRE 404(a)(2)you are the defense attorney and you have just introduced evidence that the victim has testified that his reputation for peacefulness within the community is terrible, he is considered to be a belligerent idiot.  The prosecution can introduce character evidence in rebuttal to show that their victim has a good reputation for peacefulness. In other words they don’t have to leave it hang there. “Or by the prosecution to rebut the same, or evidence of the a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;”  All this is saying that you can’t introduce character evidence to prove that someone acted in conformity therewith. 

a) What’s the D’s reputation for honesty? Terrible, he considered to be a thief of the highest order.  (  Not admissible to show that he stole something on a particular occasion. 

b) Nothing happens with any of this character evidence unless the D first opens the door.  The D has to move first.

4) FRE 405(a) Reputation or opinion (we don’t permit opinion evidence on character in NY): opinion is the perception of an individual; reputation is the collective opinion within the community (b) Specific Instances of Conduct: 

a) Reputation is as fallows: “do you know Janice?” Yes I do. “How do you know her?” I have worked in the same factory with her for the last 15 years. “and how many people work in that factory?” there are 30 of us.  “Do you know Janice’s reputation for truthfulness amongst the people within that community?” Yes I do. “What is her reputation for being an honest person.?”  She has a very good reputation for being an honest person.  “do you know Jim?” Yes.  “how do you know him?” he lives in my neighborhood. “and how long have you known Jim?”  I have known Jim for 10 years.  “Do you know what Jim’s reputation for peacefulness within the community for which you live?” Yes, I do.  “What is his reputation?” He has a reputation for being a kind gentle soul. “Do you know Jack?” Yes.  “How do you know Jack?” He is in my Law School Class.  “And do you know what Jack’s reputation is within the law school class for Honesty?” yes.  “what is Jack’s reputation?” “He is considered to be an outright scoundrel.”

b) Try it the other way:  “Do you know Jack?” Yes. “How do you know him?” He has been in my law school class for 3 years. “have you ever heard any thing bad about Jack within the law school community relative to his honesty and integrity?” No, I have not. 

c) Opinion: “Do you have an opinion as to Jack’s Honesty?” Yes. “What’s your opinion?”; “Do you have an opinion as to whether or not Janice is a thief?” “What’s your opinion?” 

i) Opinion goes to the individual who is testifying. Opinion is something expressed by the individual who is testifying.

(1) Opinion is the perception of the individual. 

ii) Reputation refers to the perception of the character trait within the community that is at issue whether it be the work, school, or neighborhood community.  

(1) Reputation is the belief of the community

5) 405(b) Specific Instances of conduct – in cases which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct. 
a) This involves things such as “defamation of character”- you are suing someone for civil damages claiming they damaged your reputation.  It now becomes admissible on direct evidence and let’s say you want to show that you are a good person and that your reputation has been damages as a result of these defamatory remarks; then you are now allowed to introduce evidence showing you are a good person, that you help orphan children or contribute money to the poor. 

i) Generally you can’t get into things like that 

6) You have someone who has given testimony (ex: peter) that he thinks Jack is an honest person.  He is now subject to cross examination.  You have given your opinion that Jack is an honest person is that correct? Yes. Are you aware that when Jack was a senior in college that he was accused of stealing money from the student fund, would that change your opinion? No. Would it change your opinion if I told you that Jack was convicted of petty larceny when he was a sophomore in college? No. Would it change your opinion if I told you that Jack misappropriated all the money from his late father’s estate leaving his mother homeless, destitute and without food or shelter. Absolutely not he is one of my brothers.  

a) You can act about specific prior bad acts for which there is a good faith basis to impugn or call into question the testimony of a witness who has given character evidence by way of either opinion or reputation.

i) In other words, if a witness gives testimony as to someone’s character (character becomes an issue) and it can be given by either opinion testimony or reputation testimony, in cross examining that person you can raise the issue of prior bad acts of the defendant to see if knowledge or awareness of those bad acts would change his or her opinion as to the character trait in issue. 

(1) As to opinion it would be “are you aware that he did this?” (ex: are you aware that he stole money?) That kind of question is one you will pose to someone who has expressed an opinion. Because what you are doing is showing their opinion is worth little b/c in fact they know much less about the individual then what appeared initially. 

(2) Reputation is going to be “have you heard?” b/c reputation is nothing more than the total rumor and speculation as to what other people say about you. So when I ask do you know what her reputation is? What I am referring to is the collective opinion in the community as to her reputation.  What is the collective opinion of the work community, of the neighborhood, of the class, etc.

(a) What you are doing is presenting this to the trier of fact so they will not be suede by the opinion of this guy who is testifying or the statement of the individual who expressing the individuals reputation within the community.

(i) This is how you get into specific acts.  

7) The reason why character is inadmissible to show that a person acted in conformity on a particular occasion is first of all b/c it is considered to have little probative value as to the particular incident in question and that is a policy determination. Secondly, there is the danger of conviction based upon what a person did in the past rather than based upon proof available for the present offence. 

a) Character testimony has the potential for being very prejudicial.  Also it is very time consuming and confusing to the jury – it takes the focus off the area in question 

b) But b/c of the constitutional right to present a defense the option is left to the D to open the door.

8) The Character evidence that has been introduced must be relevant to the trait at issue before the court. 

a) Ex: If the D is charged with larceny then his reputation for peacefulness is irrelevant.  If D is charged with assault his reputation for peacefulness is relevant. 

b) Generally the courts will permit testimony that a person is law abiding or has a reputation for being law abiding b/c that is relevant to almost any charge against the D. 

i) As a General rule in NY we don’t permit character evidence in a civil case.

ii) In the federal system we don’t permit character evidence in a civil case unless it is one of those charges (offenses) where it is an issue (ex: defamation, negligent entrustment, etc.)

(1) So the general rule is that in a civil action character evidence is not admissible and where it will come up is in the criminal trial.

9) Let’s talk about homicide cases for a second…

a) Under 404(a)(2) where we have character of the alleged victim, that section permits the D to offer character evidence that the victim has a reputaition for being violent.

b) The D may also show in a homicide case or an assault case for that matter, that he was aware that the victim was a violent person or he believed that the victim was a violent person in order to explain why he acted in a certain manner. 

i) So the D can put forth character evidence that the victim was a bad person, but he can also testify to the fact that he had heard that the victim had been involved in a fight with a guy the week before and stabbed him. 

(1) He can introduce that testimony to show his state of mind at the time of the confrontation with the accused in order to support his defense of self defense. i.e., He thought he was dealing with a bad guy.  

(2) In NY the D cannot offer character evidence that a victim was violent, can do it in a federal situation but not in NY. 

(a) In NY what you can do is introduce testimony from the D that he believed that the victim was violent based upon…, because the second tends to show the D’s state of mind at the time of the confrontation.

(i) The D may introduce proof in NY, that he was aware or believed that the victim was a violent person. “Why did you believe he was a violent person?”  I’ve known him from out in the streets, and have seen him get in fights with other people and he has a short temper.  I had heard that he stabbed someone a week ago.” 

(ii) That type of proof is testimony to the D’s state of mind when he is asserting a claim of self defense – yeah, I shot him when he came at me b/c he stabbed someone last week. He has beaten up other people and I didn’t want to be in the same situation. 

(iii) Simply introducing proof as to what the victims reputation is has nothing to do (in NY) with the D’s state of mind.  If he knows what the victim’s reputation is he can get on the stand and say it himself.  Then it goes the state of mind especially in self defense. 

ii) If the Victim made threats about the D of which the D is unaware are they admissible? Here is what you have – a victim that says “as soon as I get out of here tonight I’m going to stab Peter in the back, and I’m gonna slash his throat when he bends over.” Now the D kills the victim – can the prosecution bring these people in? Yes, the prosecution can prove the D made threats even though the victim wasn’t aware of them.

1) If you look at 404(a)(2)…In a homicide case if the defendant makes allegations in the presentation of  his defense (even in opening statement) that the victim was the first aggressor then the prosecutor can introduce character evidence that the victim was peaceful.

a) This is really the only way character evidence will come up without the D opening the door. 

b) The reason for this is b/c the victim is dead so they can’t defend their own character.

i) This is not the rule in NY, it may be the rule in the federal system under 404(a)(2) but not in NY.

c) However in NY neither side in a homicide case is permitted to introduce character evidence relative to the victim.

i) The defendant can introduce evidence of their own character but not the victims bad character nor can the prosecutor introduce good character evidence of the victim.

(1) NY courts are worried about propensity – they say there is too great a danger of propensity in situations like that.  Not that rule doesn’t forbid the D from introducing evidence as the his or her understanding as to what the victim was like – “hey I know that victim and I had been told she stabbed two other people.  I knew her from before and when she came after me I figured she was going to stab me too.

(a) That evidence is going to the D’s state of mind (here is why I acted as I acted – I thought my safety was at issue) and D can always introduce evidence to show their state of mind in a self defense situation – thus I knew she had stabbed two guys in the past and I was afraid she was going to stab me ( the rule in this respect is the same in both NY and the Federal system

2) When you are cross-examining an opinion witness or a witness who gives reputation testimony, in terms of his knowledge as to prior bad acts about the person whom they have just given the testimony – “in my opinion she is a peaceful person.  Well were you aware she started a fight two weeks ago at such and such bar.” 

a) The questioner is bound by the answer given by the witness.  In other words if the witness says no I don’t know anything about her starting a fight at such and such bar –you can’t go and prove extrinsically that there was a fight at that bar because then there would be a separate mini trial about whether there was a fight at that bar.

i) If the evidence is “his reputation in the community is stellar for honesty.  Well were you aware that he engaged in larcenous conduct and was charged with larceny 15 years ago?” “No I wasn’t ware of that.”  You have to accept that answer and not try to prove it extrinsically – even if the witness is lying.

5) In the federal system evidence of D’s prior commission of sexual offenses is permitted in cases charging sexual assault 

a) This is evidence of predisposition and permits the bad person theory 

b) In the federal system the prosecutors prosecute very few violent crimes.  They do mostly drug or white collar crime 

6) This type of proof is not permitted in NY and not in most states

7) In the federal system if this type of evidence is admitted it is still susceptible to 403 analysis 

a) This is the only area where prior similar acts were used to show propensity 

8) Rules 413, 414, and 415 supersede rule 404(a) and permit evidence of prior or similar crimes as evidence in chief to show that the d committed the acts in question 

a) R413 applies to criminal case and allows evidence of commission not just conviction is admissible and may be considered for its bearing on any matter.

b) R414 deals with child molestation cases – evidence of commission of prior act allowed

c) R415 deals with civil cases involving either sexual assault or child molestation 

i) These are the only area where evidence of propensity is permitted 

d) R412 is the “rape shield law”

e) There is a similar statute in NY (pg 39 of supp) 

9) Under 404(b) if the government has a great need for the evidence it increases its probative value and the courts are more likely to admit the evidence is the prosecution can show great need – prosecution need is a very big consideration.

i) In the Interest of John Doe (int ct of app, Hi. 1996)(pg 66)

(1) D was charged with penetrating mentally defective female (sexual assault in 2nd)

(2) At trial D on cross of complaining witness tried to elicit testimony about prior sexual conduct of victim in order to show that she understood the acts themselves and to establish her mental competency and ability to consent 

(3) Trial court held that D could not present this evidence under Hawaii rape shield law

(4) D argues that his right to confront and DP under the Constitution was violated. 

(5) The rule is that evidence of past sexual conduct is not allowed but past sexual cognition is allowed 

(a) Therefore, evidence of complainant’s sexual fantasies, which was central to D’s case that the complainant had fantasized the alleged assault, did not fall within the prohibition of HRE rule 412 and should have been admitted into evidence.

(i) D’s purpose was not to attack the complaining witness’s character but to explore whether complaining witness had a basic understanding of the physiological elements and medical consequences of sexual activity, as well as an understanding of the moral and social implications of sexual relations outside the marriage.

1. Court vacates and remands

Notes: Rules 404, 407, 408, 409, and 411 do not bar character or other evidence, subsequent remedial measures, offers of compromise, payment of medical expenses, or liability insurance, per se; they only prohibit the respective categories of evidence if offered for a particular unacceptable purpose.  For other purposes, the evidence is admissible, if it meets the general relevancy requirements of FRE 401 and 403.

C) Civil Cases [FRE 404, 405]

i. Character evidence is not allowed to be used b/c it is of slight probative value, raises issues collateral to that at issue before the trier of fact, and that there is a danger of a verdict based upon propensity – So we don’t allow it in a civil case (we allow it in criminal cases because of the defendant’s right of confrontation)

1. However, there is an exception in the civil area ( If it is the issue in the case then the character can be introduced – the best example is liable or slander.

a. b/c your claim is that you have been injured as a result of what the person wrote or said(you are alleging injury to your reputation)

i. in such a situation you can introduce character evidence to your case in chief ( you can present character evidence to show you had a good reputation but now as a result of the libelous or slanderous behavior your reputation is not what it once was and introducing that reputation evidence you can do so as you would in a criminal case (
1.  in the federal system that means that you can introduce evidence of your character through reputation testimony, through opinion testimony, or through specific acts- things that show “I’m really a good person and look at what they have done for me.”  

2. On the other hand, the civil defendant can introduce character testimony to show their reputation hasn’t been injured through the same evidence. “they were a bum before and they are a bum now.”

ii. Securities and Exchange Commission v. Towers Financial Corporation (US DC NY, 1997) (pg 72)

1. SEC sued Brater (and others) of alleged false material representations made in furtherance of an elaborate Ponzi scheme 

a. D’s pretrial order listed a number of character witnesses and the SEC moved to preclude such evidence in this civil action 

b. The SEC argued that FRE 404(a)(1) precludes character evidence…unless offered by the accused.  But one cannot be accused outside a criminal action and therefore the accused’s character action does not apply.

c. Court acknowledges that “accused” as defined in the dictionary is limited to criminal prosecutions only and thus the plain meaning of rule 404(a)(1)’s language limits the exception to criminal cases, making it unavailable in this case.

Section 3: Habit and Routine Practice [FRE 406]

a. Conduct that is nonvolitional – you don’t even think about it (bush your teeth with the same hand, etc.)
b. Habit is not something you plan or intend to do ( it is a response to a situation that you don’t even think about.
c. Rule 406: evidence of a habit of a person or a routine practice of an organization (i.e., every time a complaint comes in we respond in writing)…is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
d. Can be looked at as an exception to propensity – if the conduct rises to the level of what we call habit (routine response to a set of stimuli then it becomes admissible. 
iii. If conduct rises to level of habit then it becomes admissible to prve the person or organization acted inconformity therewith on the particular occasion in issue.  
iv. So habit and routine business practices are admissible to show conforming conduct, on the other hand character is not.  There is a difference between the two – character is what a person is, habit is what a person does.
v. Habit evidence is admissible in both NY and the federal system to show either what a person did or did not do on a particular occasion
1. There must be a proper foundation established before it becomes admissible.
a. the first thing you have to establish is that the particular act that you are calling a habit has been done on a significant number of occasions in response to the same stimuli – ex: every time he brushes his teeth he picks up his tooth brush with the same hand. 
vi. Habit evidence is subject to relevance, and to FRE 403
e. A jury decides what weight to give habit evidence – how important are they going to consider it.  
vii. Habit is a factor jury is permitted to take into consideration when determining the ultimate issue.
f. The habit of an animal evidence is admissible and most commentators write that evidence of an animals habit is probably more reliable than habit of a human.  Why?  Because it is not volitional – most dogs don’ think very well.
viii. Admissible if relevant – every time the doorbell rings the dog runs to the door
g. A person’s drug habit may be admissible to show a person motive in committing a crime..
h. Generally evidence that a person is poor is not relevant and the courts are very protective of that concept.
ix. Weil v. Seltzer (US Ct of app. Dist of Col. 1989)(pg 74)

1. Dr. gave steroids to patients and one of them died, the DC admitted evidence of testimony of former patients of the Dr’s showing he lied about their prescriptions and also gave them steroids. 

a. The DC based its admission of the evidence on FRE 406 but this court says evidence should have been excluded

2. Rule 406 allows certain evidence which would otherwise be inadmissible if it rises to the level of habit

a. In this context, habit refers to the type of nonvolitional activity that occurs with invariable regularity.  It is the nonvolitional character of habit evidence that makes it probative.

b. This habit is a consistent method or manner of responding to a particular stimulus.  Habits have a reflexive, almost instinctive quality.

c. In deciding whether conduct amounts to “habit” significant factors include the “adequacy of sampling and uniformity of responses.” 

d. Before the former patient evidence could be properly admitted as habit the witnesses “must have some knowledge prior to giving testimony concerning the routine practice.  Where a witness cannot demonstrate such knowledge, he cannot testify as to the routine nature of the practice. 

i. Each witness only knew how the Dr treated his own allergies – Dr’s actions might constitute habit only if he reacted the same way each time he was presented with a new patient with allergies 

3. The burden of establishing the habitual nature of the evidence rests on the proponent of the evidence.

4. The P is arguing that the Dr. had a habit of proscribing steroids to patients, the D is arguing that this is not habit but character evidence which shows propensity and therefore the testimony is not relevant.
5. The issue is whether the evidence of the 5 other patients was sufficient to show habit and thus admissible or in the alternative was it evidence of other bad acts and not admissible b/c all it would be showing was action therein conformity with – thereby constituting propensity evidence and we would be convicting him on the fact that he was a bad guy rather than the present allegations, or was it admissible to show something other than character such as identification where the steroids were coming from.  
6. Whether or not in this case the evidence would be admissible to show something other than action in conformity therewith – in other words admissible to show motive, identification, knowledge, etc., would depend upon the defense that was being raised – i.e., if this Dr’s defense was “I never administered steroids to anybody” then this evidence of the other 5 patients would be admissible to show identification as him being the person who administered steroids to the deceased.  If the Dr’s defense was “I didn’t even know we had steroids in the office” then the evidence of the proscribing the steroids to these other 5 people is admissible. 
a. Often times this character evidence or this bad acts evidence that is not going to be admissible b/c we don’t convict these people on the basis that they are a bad person or that they are acting in conformity therewith.  The fact that we are going to admit it for some other purpose often times depends upon what defense is being raised b/c based upon the defense it now becomes relevant 
i. If the Dr. says “yeah I’m the guy who proscribed the steroids” then the other 5 patients testimony is not relevant because there is no issue to motive, to identification, knowledge, or modus operandi.
1. In deciding what is admissible you have to look at what both sides are claiming and something that may not be relevant as a general rule (that being evidence of prior similar conduct) becomes relevant depending on what the other side says.
7. Why did he say this didn’t constitute habit? B/c we don’t know what the stimulus was for these other patients – i.e., what their individual ailments were. 

a. The trouble you have is that these are individual patients – there is no evidence that he treated every patients the same 
8. Routine Practice: say you have a medical malpractice case and you have the testimony of three emergency room nurses who testify that the procedures that were utilized in a particular case were the procedures that were utilized in each and every other similar case based upon the hospital’s protocol. 
a. Ex: patient is conscious and claims I didn’t consent to a certain procedure.  They can’t find the consent form and three nurses who each have been working there 10 years or 5 years or 15 years.  They say we have a protocol – each and every time before a Dr. does this type of procedure on an emergency room patient we get them to sign a consent form.  It’s invariable, we do it as a matter of course, we never deviate there from. ( that is evidence of a routine practice of an organization.  No matter what the situation, based upon this stimuli we respond.  
b. Ex: a company that gets a complaint.  Every time they get a complaint they call back within 24 hours.  They don’t remember calling back and you ask “how do you know you called back?” They say b/c every time we get a complaint we call back within 24 hours – it has been the practice of the company to do so, it is in writing and they never deviate there from. 
9. Habit evidence can be challenged – He always wears his seatbelt each and every time he drive.  You can have someone get on the stand and say “I saw him not wear his seatbelt.  This all goes to weight.
Section 4: Subsequent Remedial Measures [FRE 407]

i. We don’t want to discourage the D from subsequent or remedial conduct
ii. The general rule is that subsequent and remedial measures is not admissible to prove negligence, culpable conduct, a defect in a product, etc. 
iii.  The rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, feasibility or precautionary measures, if controverted, or impeachment.
iv. P can show what D could have done prior to the happening of the event to make the condition safer
1. What P can’t do is show what D has done since the event to make the area safer
· What are they – repairs, change the design, fire employee who didn’t mop the water up, new warnings, new policy (check the area in front of counter to make sure no water gathered), government order remedial measures (probably excluded under 403 as prejudicial b/c it is the government ordering it)
· Most common in products liability cases – if D takes the position that something is as safe as they could make it go beyond the issue before the court and open the door
· The acknowledgement by the D that something else could have been done does not mean that the D was negligent under the circumstances – they acted as the reasonable person under the circumstances
· 407 doesn’t apply to an allegation that the product was manufactured improperly- ex: P has a torro lawn mower and the blade comes off and cuts off his feet. His claim is that the weld was defective and as a result the blade came off. 407 doesn’t come into play b/c you are not arguing that a subsequent or remedial measure could have made this better – that is not what you are saying.  What you are saying is the way it was put together to begin with was defective.  You made 1000 lawn mowers and they are wonderful but this one was improperly constructed.  407 applies to design defects but not manufacturing defect.
v. There are three occasions when P can introduce subsequent remedial measures 
1. When D denies ownership or control;
2. When D claims no other precautions could have been take to make the situation any better; (ex: “there is nothing we could have done to make the snow thrower any safer.”  But since then they have put a warning sticker on the machine)
3. Other potential remedial measures weren’t feasible. (ex: If the D says “it would have been impossible to put a light in there” but since that time D has put a light in.  B/c D opened the door the subsequent remedial measure may come in.)
Anderson v. Malloy (US ct of app, 8th cir. 1983) (pg 79)

1. Anderson’s appeal from a jury verdict against them claiming the TC abused its discretion in excluding portions of P’s evidence 

2. This court agrees and vacates the judgment – remands for new trial

3. P’s were at a hotel owned and operated by the defendants where P was raped while in her room by herself

4. During trial the DC refused to admit evidence that after P was raped the D installed safety chains and “peep holes” in the entrance doors of the motel rooms. 

5. Rule 407 prohibits the admission of evidence of subsequent remedial measures when the evidence is offered to prove negligence or culpable conduct 
a. However the rule does not require the exclusion of evidence when offered for another purpose

6. P argues that D controverted the feasibility of the use of peepholes and safety chains

7. This court concludes that the trial court committed a prejudicial abuse of discretion by excluding the evidence 
a. Whether something is feasible relates not only to actual possibility of operation, and its cost and convenience, but also to its ultimate utility and success in its intended performance. 
i. That is to say, “feasible” means not only possible but “capable of being utilized, or dealt with successfully.”
1. for the D to suggest that installation of peepholes and chain locks would provide only a false sense of security not only infers that the devices would not successfully provide security, it also infers that the devices would in fact be create a lesser level of security if they were installed.  
a. With this testimony the Ds controverted the feasibility of the installation of these devices, b/c the defendant Malloy in effect testified that these devices were not “capable of being utilized or dealt with successfully.”

8. The court (majority) is wrong, the dissent is correct
a. NY products Liability 

i. In NY products liability cases are treated in the same manner as what we have been discussing – design defect – 407 applies and subsequent remedial changes or warnings are not admissible to show negligence, Manufacturing defect and 407 doesn’t apply 
Section 5: Compromise and offers to compromise [FRE 408-410]
i) The p can’t offer evidence that d offered 10k to settle
ii) Ex: A and B sue D, D settles with A (passenger in D’s vehicle).  A now takes the stand and says A was negligent not D.  The fact that B has received 100k in settlement can be used to show B is biased
iii) 408 applies to offers to settle and to the settlement itself
iv) There must be a dispute – A says to B look I am responsible for the accident I know it is my fault, just give me 30 days and I will fix your car (not an offer to settle)
(1) There is no dispute so the statement is admissible under 408
v) The dispute can exist prior to the lawsuit b/c the lawsuit is not the triggering event, the dispute is. 
vi) Statemnts made in settlement offers are not admissible for impeachment
vii) Statements made by an insurance adjusted prior to litigation are not admissible 
viii) Statements in terms of settlement made during litigation are not admissible either.
Rochester Machine Corp. v. Mulach Steel Corp. (SC of Penn. 1982) (pg 86)

1) Rochester filed a complaint for confession of judgment against Appellee , Mulach pursuant to a warrant of attorney contained in a real estate and equipment lease. 

a) On January 23, 1979 a jury returned a verdict in favor of Rochester.  Mulach made a motion for a new trial, TC denied motion, a panel at the Superior court reversed and granted new trial holding that the TC erred in admitting certain correspondence between parties’ attorneys.

b) This court disagrees and reverses

2) The General rule is that an offer to compromise is not admissible in evidence at trial as an admission that what is offered is rightfully due or that liability exists.

a) Even if the letter is viewed as an offer to compromise, those portions of the letter constituting distinct admissions are, in fact, admissible.  

i) While an offer to pay a sum of money to compromise a dispute is not admissible in evidence to prove that the sum offered was admitted to be due, the distinct admission of a fact is not be excluded because it was accompanied by an offer to compromise the suit.
3) The specific acceptance of responsibility for specific items of damages is fairly construed as a distinct admission.
Rule 409. Payment of Medical and Similar Expenses

1) Rule 409 – you can’t go into court and say she offered to pay my medical bills therefore she must be negligent. 

a) However, if a person in making an offer to pay says “I’m sorry I caused that accident can I pay your bills?” that first part is admissible. 

i) Rule 409 does not immunize evidence of statements made in connection with the medical payment offer. 

ii) Also can be used as proof of payment in personal injury case

(1) Called a collateral setoff – at the end of the case outside the presence of the jury, if the P gets a verdict that verdict is reduced by the amount of medical payments that have already been tendered.

(2) So if P testifies she incurred 5k in medical bills then the jury can award her 5k.  But if 4k has already been paid by an insurance co then after the trial is over the court can reduce the award of 5k by 4k because you don’t want the P getting a double recover

b) Remember though if these payments are couched as an offer to compromise then we come under rule 408. 

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements

2) Rule 410 – pleas, or plea discussions and related statements are not admissible 

a) There are two ways this can come up:

i) During the course of plea negotiations the D or his attorney makes certain representations in exchanged for a reduced plea ( those statements are not admissible latter on if the plea doesn’t go through. 

ii) Also if you are appearing before the judge and you are offering to plead guilty from second degree robbery down to third degree larceny, before taking the plea the judge will make sure there is a factual predicate for taking the plea.  

(1) That means the judge will make sure the D engaged in some conduct that in fact constitutes the offense to which he or she are pleading. Ex: the judge will say “sir, why don’t you tell me what happened on July 17th that caused you to take this plea.” At which time the D will make a factual statement.

(a) Let’s say that the plea is withdrawn for some reason later on, the statements made within the plea colloquy are also not admissible for any reason, including impeachment. 

(i) In other words, they can’t be used as evidence is chief or to impeach the D’s testimony

b) They can be used against the D if the D is a witness against someone else

i) A takes the stand and testifies to the events but the statement is inconsistent with statements made in the plea b/c A is not the D in this case

c) Rule 410 applies to statements made to a prosecutor.  

d) Statements made to the investigating officer are admissible

i) US v. Greene (US ct of App. 8th cir. 1993)(pg 91)

(1) D’s home was searched in Oct 1991 but D was not arrested till April 1992.  He sought to suppress certain statements he made to a DEA agent at the time of the initial search and after his arrest 

(a) D argued statements made were in the course of plea negotiations and were therefore excludable under FRE 410(4) 

(b) The trial court denied the motion to suppress and allowed the statements to be admitted into evidence.

(c) This court holds that the finding by the trial court that the DEA agent did not have apparent authority of the government prosecutor was not clearly erroneous and therefore affirms the trial courts denial of the motion to suppress. 

(d) If these statements had been made to the prosecutor they wouldn’t be allowed but b/c they are made to the DEA agent they are admissible 
(e) If the DEA agent gives the D affirmative statements that if he cooperates he will get a deal then the DEA agent becomes an agent of the prosecuting attorney and the statements are not admissible (even if the DEA agent is lying)
ii) Note: The FRE do not apply during sentencing; therefore, incriminating statements made by the D during plea negotiations may be admissible in the sentencing phase of the trial.

Rule 411. Liability Insurance

1) Rule 411 doesn’t allow proof of insurance for the purpose of proving negligence but is admissible for other purposes (such as proof of agency, ownership, or control)

Section 6: Liability Insurance [FRE 411]
i) Charter v. Chleboard (US ct of app. 8th cir, 1977)(pg 94)

(1) In June of 1973 P was struck by a truck while working as a highway flagman, both P’s legs were injured extensively, while in surgery for repair of the legs there were severe complications which led to both lags being amputated

(2) P sued claiming negligence on the part of the surgeon, P had expert witness who testified D was negligent, D’s rebuttal witness testified that P’s witness had a bad reputation. 

(3) P on cross began questioning D’s witness about who is worked for (one employer was the surgeon’s liability carrier – thus his credibility was suspect) The court excluded the line of questioning under FRE 411 which holds liability insurance is irrelevant to whether or not someone was negligent.

(4) This court reverses holding that the evidence wasn’t being offered as proof of negligence but rather with regard to the weight of the witness’s credibility (to establish witness’s bias). 

(a) Thus, evidence allowed.  

(5) Side note: every witness that testifies puts their credibility at issue and the jury gives weight to their testimony 
Chapter 2- Hearsay [FRE art VIII]

1) Section 1: Definition [FRE 801(a)-(c)]

Hearsay 

1) There are a lot of different definitions of hearsay

2) Definition: Hearsay is an out of court statement offered for the truth of the matter asserted therein.

3) Alternative Definition: An out of court statement made by a person not testifying that is being offered for the truth of the matter asserted in the statement.

4) Now if you determine that something is hearsay it is not admissible unless an exception applies.

5) If an exception applies then the hearsay is admissible for the truth of the matter asserted in the statement.

a) The problem with hearsay is that the declarant (person in the hallway) isn’t subject to cross examination, under oath, and the jury isn’t able to view them –their mannerisms etc.

iv) Exceptions to hearsay all possess some indicia of reliability. 

(1) Whenever we get a statement that is hearsay, we are going to look to whether or not the statement bears some indicia of reliability.

(2) Oath and cross allow us to test a witness’s perception, memory, narration, and sincerity.

(3) A statement can be incorrect for many reasons 

6) A written document is a statement under the definition of hearsay

7) Nonverbal conduct of a person if intended by the person as an assertion (holding up index finger at football game is assertion of being #1)

a) If the conduct is not an assertion then it is not hearsay – ex: girl opens umbrella outside, does that mean she is intending to assert that it is raining.  NO, therefore it is not hearsay.

8) Conduct that is intended as an assertion is not admissible into evidence unless an exception applies.

a) Conduct by someone that is not intended to be an assertion is not hearsay (ex: putting the umbrella is not hearsay.

9) The fact that something can be inferred from their conduct by the listener does not make the conduct hearsay.

10) Statement: “I am 20 years old” – that is hearsay if offered to prove I am 20 years old, but not if offered to prove I can speak.  “She has a broken arm” is hearsay if offered to prove she has a broken arm.

11) It is not against the rules to prove something implied but not stated in the utterance. 

12) A question is not hearsay b/c it is not an assertion being offered for the truth of the matter. 

13) If the out of court statement is not hearsay then it is admissible and the jury can consider it for whatever relevant purpose it may have.

14) Statements made to show motive are not hearsay.  Ex: D is charged with murder, his defense is self defense, and he is testifying that he was told the victim was going to cut his throat.  That is not hearsay because it is not offered to prove the truth of the matter asserted therein, but only to show his state of mind. 

a) I punched him b/c he said he had a gun.  That is admissible to show why he punched him, not if he hit him. 

15) Verbal acts: a verbal act is an act which has independent legal significance and therefore is not hearsay.

a) Ex: John said in exchange for 50 dollars he would agree to cut down the trees in my backyard.  It is admissible to show that it constitutes the formation of a contract.

b) I heard john say that he would give the officer 100 dollars if he didn’t show up at court. Admissible to show bribery and therefore admissible. 

c) If the oral or written assertion was not intened by the speaker to be a statement of fact it is not hearsay and it is admissible. 

d) I feel like a king – not hearsay b/c doesn’t she he felt like a king but that he felt good. 

iv) Being offered for what it implies not what it says.

16) Casting a ballot.  There is an election contest and people are called to testify about casting ballots. We had 100 for A and 120 for B. there is an objection that this is hearsay.  The ct of appeals ruled that this was not hearsay b/c it was not offered to prove the truth of the matter therein.  She is testifying to what she saw and her observation, not what the voter was asserted. She is not asserting anything other than what she observed. 

17) To prove that X who had an accident while driving D’s car, to prove that D was operating the car with X’s consent, witness 1 testifies that after the accident D said to him that X gave him permission to drive his car. Yes it is hearsay b/c it is offered to prove the matter asserted 

18) Witness 1 testified that he heard X say to D “you may take my car.”  The court says that this is not hearsay b/c there is no assertion…

19) Evidence of statements that prove notice are not hearsay…

a) Introduction:

i) Commonwealth v. Farris (SC of Penn. 1977)(pg 97)

(1) Appellant was charged with 2 counts of robbery, 2 for weapons, and 1 for conspiracy.  He was found not guilty on robbery but guilty of conspiracy.

(2) The detective testified that he had questioned another suspect about the robbery and as a result of that interrogation he had arrested the appellant. Thus, although he did not directly state that the suspect told him the appellant was involved that is clearly what the DA wanted the jury to infer. 

(3) This court holds that the appellant’s objection to the testimony should have been affirmed and the failure to sustain the objection requires a new trial. 

(a) The court reasons that if the detective had stated that the suspect told him that the appellant was involved in the robbery then “it would have been an assertion by someone not in court (the suspect), offered for its truth (that one of the men involved was appellant) and thus depending for its value upon the credibility of the out of court asserter. 

(i) Therefore,  the commonwealth should not be permitted to evade this principal by having the detective testify obliquely rather than flat-out. 

1. Because the suspect did not testify he was not subject to cross examination, either to test the basis of his statement to the detective that appellant had had been one of the men involved in the robbery, or to uncover any motive he might have had to lie about appellant’s involvement. 

a. Accordingly the judgment of sentence is vacated and remanded. 

b. The statement was offered to prove the assertion therein, that D was involved in the robbery.  It is conduct showing what Moore said.  
b) Verbal acts:

i) Hanson v. Johnson (SC of Minn, 1924)(pg 97)

(1) P leased farm to A and in return A gave P 2/3 of cone produced. However, A mortgaged his share of the corn to the bank and his share was sold at auction (393 bushels sold by bank to D Johnson)

(2) In an effort to prove that the corn was owned by P and it was part of his share, he testified that when A was about through husking he was on the farm and A pointed out the corn in question and said “here is your corn for this year.”

(3) The court holds: there is no question but that P owned some corn.  It was necessary to identify.  The division made his share definite.  This division and identity was made by acts of tenant in husking the corn and putting it in separate cribs and telling P which was his share. 

(a) The language of A was the very fact necessary to be proved.  The verbal part of the transaction between P and A was necessary to prove the fact. The words were the verbal acts.  They aid in giving legal significance to the conduct of the parties.  They accompanied the conduct.  There could be no division without words or gestures identifying the respective shares.  This was a fact to be shown in the chain of proof of title.  It was competent evidence.  It was not hearsay. 

(4) What the conversation does is…the conversation is a verbal act. It has legal significance b/c it established the contract between the landlord and tenant. 
(5) The bank then gets on the stand and wants to prove what the defendant told them at the time of the sale as to who owned it.  This is probably b/c the corn was not part of the mortgage. 
c) Effect on State of Mind of Listener or reader

i) McClure v. State (Ct of App, Tx.1979)(pg 103)

(1) Appeal from murder conviction, appellant’s testimony raised the issue of voluntary manslaughter, and the court instructed the jury.

(2) In order for the evidence of deceased’s infidelity to be admissible, appellant was required to show that he had knowledge thereof.  

(a) To prove that he had knowledge of the deceased having sexual relations with Crowder and Davis, appellant offered to testify that cindy Haynes had informed him so.

(i) The Court erred in refusing to allow him to testify as to what Haynes had told him on the ground that such testimony would have been hearsay.

1. “When it is proved that D made a statement to X, with the purpose of showing the probable state of mind thereby induced in X, such as being put on notice or having knowledge, or motive, or to show information which X had as bearing on the reasonableness or good faith of the subsequent conduct of X, or anxiety, the evidence is not subject to attack as hearsay.”

(ii) The court should have allowed appellant to testify, since the testimony would have shown he had knowledge of deceased’s indiscretions.

1. Judgment reversed

2. not offered to show his wife engaged in an affair but his state of mind at the time of the killing. 
d) Implied Assertions

i) US v. Zenni (DC Kentucky, 1980)(pg 105)

(1) Officers conducted a search of an apartment and while there answered the phone, the people on the phone gave instructions on placing bets, the prosecution wants to admit the evidence to show that the callers believed that the premises were used in betting operations. 

(2) In the instant case the utterances of the absence declarants are not offered for the truth of the words, and the mere fact that the words were uttered has no relevance of itself. 

(3) Subdivision (a)(2) of Rule 801 removes implied assertions from definition of statement and consequently from the operation of the hearsay rule.

(4) This court holds that the utterances of the betters telephoning in their bets were nonassertive verbal conduct, offered as relevant of an implied assertion to be inferred from them, namely that bets could be placed at the premises being telephoned.  The language is not an assertion on its face, and it is obvious these persons did not intend to make an assertion about the fact sought to be proved or anything else. 

(a) As an implied assertion, the proffered evidence is expressly excluded from the operation of the hearsay rule by 801 of the FRE and the objection thereto must be overruled.  An order to that effect has previously been entered. 

(b) The speaker on the phone was not intending to assert that the apartment was a book making operation.  They only wanted to place a bet. It was not an affirmative statement. 
e) Circumstantial Evidence of Declarant’s state of mind

i) Bridges v. State (SC of WI, 1945)(pg 112)

(1) 33 yr old man in ARMY is on trial for taking indecent liberties with a 7 yr old girl.  The detectives testified that the girl gave them statements during their investigation identifying materials in the room and at the house where she was allegedly taken.

(2) If these were offered to show that those materials were in fact in the room and at the house they would have been hearsay, but that is not why they were admitted.  In stead they were admitted to show that the girl had knowledge of the room and the articles it contained when she made them and that such state of mind on her part was acquired by reason of her having been in that room and house prior to making the statements. 

(a) The proof that the girl had made the statements in question before there was any possibility of having what she stated remembered about the house, and room, and articles therein, from her first contact therewith, affected or changed by what she learned after the discovery and location thereof, is material and significant in so far as it tends to show that she had knowledge of certain things in and about the house and the room, 

(b) Although proof of her extrajudicial assertions was competent to show such knowledge on her part, it could not be deemed to prove the facts asserted thereby.  

(c) But her statement was competent as evidence to prove that she had knowledge of such an object in the room and for this purpose the utterance is not admissible hearsay, but it is a circumstantial fact indicating knowledge on the part of the girl at a particular time. 

(i) This court affirms. 

(ii) Because in the statement the 7 yr old girl did not assert that she had been there then it was allowed
(iii) Statements that are offered to prove the declarant’s state of mind are generally admissible as long as relevant
2) Section 2: Prior Statement by Witness [FRE 801(d)(1)
a) Inconsistent Statements [FRE 801(d)(1)(A)]
i) US v. Castro-Ayon (US ct of app. 9th cir. 1976) (pg 114)

(1) D appeals conviction for illegal immigration, he challenges the admission of “prior inconsistent statements” of witnesses and instructing the jury to use them as substantive evidence 

(2) At trial three aliens were called by the government and asked Qs about D. Their answers tended to exculpate him.  The prosecutor thereupon asked foundation Qs for impeachment.  Each witness admitted making the prior statements to the boarder agent shortly after arrest.  Prosecutor next called the boarder agent and he testified that the substance of the prior statements all of which were inconsistent with the testimony that the witnesses had given in court.  D objected to the evidence.

(3) FRE 801(d)(1) states that a statement is not hearsay if – the declarant testifies at the trial or hearing AND is subject to cross-examination concerning the statement, AND the statement is (A) inconsistent with the declarant’s testimony, AND was given under oath subject to the penalty of perjury at a trial, hearing or other proceding, or in a deposition, OR (B) consistent with the declarant’s testimony, AND is offered to rebut and express or implied charge against the declarant of recent fabrication or improper influence or motive, OR (C) one of identification of a persona made after perceiving a person; OR

(4) This court holds that the interrogation of the smuggled aliens constituted an other proceeding.  Because the open-ended term “other proceeding” was used the rule was allowed a broad reach.  Congress could have chosen another term if they wanted to limit the reach. 

(a) Further, the immigration proceeding bears many similarities to grand-jury proceedings. 

(i) Therefore, trial court did not err and correctly instructed the jury that it could consider the evidence upon substantive issues.  Affirmed. 

(5) Statements at police stations do not qualify as other proceedings thereby making them inadmissible under FRE 801(d)(1)
ii) Notes: 

(1) A prior inconsistent statement that does not qualify as substantive evidence under FRE 801(d)(1)(A) is hearsay, but may be admissible for impeachment.

(2) In applying FRE 801(d)(1)(A), inconsistency is not limited to diametrically opposed answers but may be found in evasive answers, inability to recall, silence, or change of position.

b) Consistent Statements [FRE 801(d)(1)(B)]

i) Tome v. US (US SC, 1995)(pg 117)

(1) D was convicted of sexually assaulting his daughter and appeals the admission of evidence at trial of 6 witnesses who testified about a total of 7 statements made by the daughter describing the sexual assault.  He and her mother had been divorced and pursuing custody thus D’s defense was that the statements were made up to prevent the daughter from returning to his custody. 

(2) The government offered the statements under FRE 801(d)(1)(B) to rebut the charge that the daughter’s testimony was motivated by a desire to live with her mother. 

(3) The question is whether FRE 801(d)(1)(B) embodies a temporal requirement – this Court holds it does. 

(a) The Rules do not accord this weighty, nonhearsay status to all prior consistent statements.  To the contrary, admissibility under the rules is confined to those statements offered to rebut a charge of recent fabrication or improper influence or motive. 

(b) Prior consistent statements may not be admitted to counter all forms of impeachment or to bolster the witness merely b/c she has been discredited…The rule speaks of a party rebutting an alleged motive, not bolstering the veracity of the story told. 

(c) Impeachment by charging that the testimony is a recent fabrication or results from an improper influence or motive is, as a general mater, capable of direct and forceful refutation through introduction of out of court consistent statements that predate the alleged fabrication, influence or motive.

(d) This court reverses the judgment of the court of Appeals for the 10th cir.

(4) NY a prior inconsistent statement of a witness is hearsay, it can be used to impeach, but cannot be used to prove truth.  You can impeach your opponents witnesses and your own as well. 
(5) Prior consistent statement in NY (preference for sworn statements) but will admit...
(6) Witness who made prior identification can not testify to that unless the present id is challenged as being inaccurate or fabricated.  If so then the witness can testify to a prior corporial id but cannot testify as to a prior photographic id
(a) If the witness cannot make any id a third party can testify as to the id made by the witness at another time.
(7) If a witness at trial (under FRE)denies making the prior consistent or inconsistent statement, that statement can be proven through the testimony of a third party who heard the statement or to who the statement was made b/c they are offered for the truth of the matter asserted there in.
c) Identification of a Person [FRE 801(d)(1)(C)]
i) US v. Lewis (US ct of app. 2nd cir. 1977)(pg 126)

(1) D was convicted by a jury of armed bank robbery and conspiracy to commit that crime.

(2) Ms. Sharpe was unable to identify the appellant in the courtroom and mistakenly picked out a deputy marshal.  She was then shown a photographic display, she testified that she had previously identified one of the bank robbers from the group or pictures, and she then picked out the photograph she had earlier selected.

(a) The experienced trial judge gives much greater credence to the out-of-court identification.

(b) This court recently pointed out that the purposed of the rule was to permit the introduction of identifications made by a witness when memory was fresher and there had been less opportunity for influence to be exerted upon him.

(c) We can see no sound principal for construing identification of a person to exclude identification by a photograph.  True, there are dangers peculiar to photographic identification and these, like the dangers of a lineup or even those of an on-the-spot identification, must be taken into account in assessing reliability.  But they do not justify a limiting construction of subsection (C).

(d) It seems clear both from the text and the legislative history of the amended rule that testimony concerning extra-judicial identifications is admissible regardless of whether there has been an accurate in-court identification.

(e) Subsection (C) represents a legislative decision to admit statements of identification provided the declarant “testifies at trial and is subject to cross-examination concerning the statement.”

ii) US v. Owens (US SC, 1988)(pg 129)

(1) Correctional counselor was beaten in the head with a  pipe which caused severe injury to him so that he was in the hospital for almost one month 

(2) FBI interviewed victim 2 times.  The first he was unable to remember who attacked him the second time he remembered his attacker’s name and identified him from a lineup of photographs.

(3) D was tried and convicted, at the trial the victim testified that he remembered the attack, feeling the blows to the head and the seeing the blood on the floor.  On cross he admitted that he did not remember seeing the attacker.  Also that even though he had numerous visitors at the hospital he did not remember any of them except the FBI agent and he couldn’t remember if any of them may have suggested the D as the attacker. 

(4) On appeal the Ct of app. reversed judgment

(5) This court reverses the ct of app holding that the confrontation clause of the 6th amendment only guarantees an opportunity for effective cross-examination.

(a) Ordinarily a witness is regarded as subject to cross when he is placed on the stand, under oath, and responds willingly to questions.

(b) Victim was there and on the stand thus he was subject to cross 

3) Section 3: Admissions by party-opponent [FRE 801(d)(2)]

a) Individual [FRE 801(d)(2)(A)]

i) Jewell v. CSX Transportation, inc. (US ct of app, 6th cir. 1998)(pg 134)

(1) Mr. Jewell was driving pickup truck with wife and kid in it and got hit by a train. He was killed and wife and kid were injured

(2) At trial court allowed statements made by kid (from a witness) that his parents had been arguing prior to the accident and when the kid told them that the train was coming, she was told to be quiet. 

(3) The issue was whether or not the evidence was properly admitted under FRE 801(d)(2)(A) which provides that a statement is not hearsay if the statement is offered against a party and is the party’s own statement in either an individual or representative capacity.”

(4) Court affirms the verdict holding that the statement was properly admitted and the jury decides what weight to give it.

(5) 801(d)(2) does not require that the court find the statements reliable before they are admitted.
(a) All the factors about the child’s memory and whatnot go to weight. The jury decides how much credit to give the statements.
b) Adoptive [FRE 801(d)(2)(B)]

i) US v. Morgan (US ct of app, DC 1978)(pg 136)

(1) Gov’t submits a search warrant application to the court and they have the identity of the drug dealer (Timmy) from the informant

(2) The D wants to prove that the Timmy was an occupant of the home and had dealt drugs in the past.  

(3) The court said under 801(2)(d)(b) a statement is not barred as “hearsay” if a party-opponent “has manifested his adoption or belief in its truth.”

(4) The government is a party here and have manifested an adoption or belief in its truth by putting it in the search warrant.

(5) If the party fails to deny a statement made in his presence where he had the opportunity to do so and where he would be expected to deny if it were untrue and he doesn’t then his silence is a tacit admission of the truth of the statement and becomes admissible as an omission against him.

ii) People v. Green (Colo. Ct of app. 1981)(pg 140)

(1) The D hires X to kill Moore and Moore ends up dead.  A witness testifies that she overheard D’s wife say I’m not afraid of you just because you had Moore killed. 

(2) The issue is whether or not the witness can testify to what she heard under the theory that his silence constituted a tacit admission. 

(3) The court says no b/c under the circumstances (she had a gun under the pillow and was pissed at him) his best course of action was to stay quite so he didn’t get shot.

iii) Ex: a guy is arrested and says to the cop I didn’t kill anyone.  At trial the defense is examining the cop and says didn’t the D tell you he didn’t shoot anyone?  The prosecution says objection and it is sustained. Why? b/c the position is not…35min

iv) Failure to respond to a letter does not constitute an admission. The only exception to that is if you receive an invoice or a bill and you don’t challenge it, you are deemed to have accepted it and acknowledged that you owe the money and the amount set forth in the bll

v) A party’s admissions do not have to be based on first hand knowledge. Once they make a statement they are stuck with it and they can attack its weight not its admissibility.
1) In US v. Zenni the court discusses Wright v. Tatham which is no longer the rule.  This issue is the competence of the testator (the person who’s will it was)

a) If he is competent when he made the will then the property goes to the person he left it to in the will, if not then it goes to his family.

b) In order to prove the competence of the testator the lawyer for the employee enters 4 letters written by the testator 

iv) The issue then becomes are they admitted to prove the truth of the matter asserted therein or are they 

v) The attorney for the employee says he is not entering the letters to prove the truth asserted in the letters (that the church had problems) but to show that the people who wrote the letters believed the testator was competent. 

vi) Under the federal rules of evidence these letters are admissible to show not that the church had problems but to show that the people who wrote them believed the testator was competent.

2) You have to focus on what the evidence is being offered for to determine if it is hearsay.

a) The issue is whether or no the out of court statement is being offered to prove the truth asserted (if the statement “the fire engine is red” is offered to prove the fire engine is red then it is hearsay and not admissible.  If it offered to prove the declarant can speak then it is admissible.)

b) If the party is not offering a statement to prove the truth asserted in the statement then it is not hearsay 

c) If the same letter starts out by saying “ I know you are sane” then it is inadmissible because it is offered to prove the sanity of the minister. If it is just an inference to be drawn then it is ok.

3) There is a difference between evidence that is offered to prove a fact and evidence that is offered to prove impeachment is that the later is being offered to prove the witness is not credible

a) Ex: the witness says when I was 18 yrs old I stole a case of beer.  The witness is now testifying at a personal injury trial as a passenger in a car and testifies the other driver ran the stop sign and the other party wants to introduce the evidence statement about the theft of beer because it is irrelevant.

4) Evidence offered as evidence in chief – being offered to prove a fact 

1) FRE 801(d)(1) deals with prior statements by a witness are generally not considered hearsay because the witness is under oath and subject to cross and therefore we can test their reliability.

a) This deals with three different cases where witnesses made prior statements:

iv) Inconsistent with what the witness says now

(1) In certain situations

(2) In NY prior witness statements are considered hearsay, and cannot be offered for truth, but can be offered for impeachment purposes. 

v) Consistent with the witness’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.

vi) One of identification of a person made after perceiving the person 

b) Not every prior statement of a witness is covered by this exception.  Under 801(d)(1) a declarant /  witness is testifying at trial AND is subject to cross-examination AND 1) is inconsistent with the declarant’s testimony AND was given under oath subject to the penalty of perjury at a trial, hearing, or other proceding. OR 2) the prior statement is consistent with the witness’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive (ex: he is lying now b/c now he can win money from this suit) OR 3) the prior statement is that the declarant is testifying at trial or hearing and he is now subject to cross and the prior statement consists of an identification made after the witness saw a person or photograph. (can be made by the witness or a third party – ex: he was in my office and picked his photo out of the book, but now says he can’t remember or denies identifying anyone.) 

c) Now let’s say the prior testimony of witness is D was in the backseat on our way to the station and he said John was the shooter- that is not admissible to prove the truth but can be used for impeachment 

d) The witness who is testifying must be subject to cross, they don’t have to agree they made the statement, id someone in the past, etc. (ex: gets up on the stand and refused to answer any questions – then the prior statements or id is not 

e) There is a difference b/t prior consistent and inconsistent statements – the prior inconsistent statement must have been given at trial or one of those other venues but a prior consistent statement under 801 is different and does not need to be made at trial or in another venue. 

2) FRE 801(d)(2) deals with statements made by a party (P or D)

a) Under NY or FRE an admission is a statement of a party that is inconsistent with the party’s present position at trial.  It does not have to be a statement that was inconsistent with the parties position at the time it was spoken only at trial.

b) In NY a party admission is considered to be hearsay but it is admissible for its truth as an exception to the hearsay rule.  

c) The FRE 801(d)(2) is the position taken by 90% of courts

c) Authorized [FRE 801(d)(2)(C)]
iv) Kirk v. Raymark Industries, Inc. (US Ct of app. 3rd cir. 1996)(pg 142)

(1) Asbestos related personal injury from Pennsylvania, jury found in favor of P

(2) P was allowed to read the testimony of a former expert witness from a previous case at trial. P reasoned that under FRE 801(d)(2(C) the statement was admissible b/c the statement of a party opponent under the theory that the expert was an agent of the D and had the authority to speak for the D

(3) The court holds that Rule 801(d)(2)(C) requires that the declarant be an agent of the party-opponent against who the admission is offered, and this precludes the admission of the prior testimony of an expert witness where, as normally will be the case, the expert has not agreed to be subject to the client’s control in giving his testimony.  

(a) Thus, since an expert witness is not subject to the control of the party opponent with respect to consultation and testimony he is hired to give, the expert witness cannot be deemed an agent.

(4) The court is unwilling to adopt the proposition that the testimony of an expert witness who is called to testify on behalf of a party in one case can later be used against the same party is unrelated litigation, unless there is a finding that the expert witness is an agent of the party and is authorized to speak on behalf of that party.

(a) Therefore, the previous expert and his testimony from a previous case is hearsay in the context of the present trial.

d) Agent or servant [FRE 801(d)(2)(D)]
iv) Mahlandt v. Wild Canid Survival & Research Center, Inc. (us ct of app,8th cir. 1978)(pg 144)

(1) Child allegedly attacked by a wolf but expert testified that the marks were not from the wolf and that the fence actually caused the injury 

(2) The issue was the admissibility of the letter, statement, and minutes from the corporate meeting.  The trial court held they were not admissible because they were made by people who did not have any personal knowledge of the facts.

(3) Under Rule 801(d)(2)(D) “A statement by his agent or servant concerning a matter within the scope of his agency or employment, made during the existence of the relationship” clearly cover the 2 statements by Poos – they were made by him when he was an agent or servant of the WCSRC and they concerned a matter within the scope of his agency, or employment, i.e., his custody of Sophie, and were made during the existence of that relationship 

(a) This is not a (C) situation b/c Poos was not authorized or directed to make statement on the matter to anyone.

(i) Therefore, the statements made by Poos are admissible against WCSRC

(ii) However, there is no agency relationship that justified admitting the evidence of the board minutes as against Mr. Poos.  None of the conditions of 802(d)(2) cover the claim that minutes of a corporation board meeting can be used against a non-attending, non-participating employee of that corporation – thus the minutes are not admissible against Mr. Poos. 

(4) Judgment of the DC is reversed and the evidence is admissible.

(5) The real caption of the case includes Mr. Poos name – he is a party.
(6) There are three sections we deal with here – 801(d)(2)(B), (C), (D).
(a) Mr. Poos’ statement is against his interest, he is a party and therefore he is stuck with the statement –it is being offered by the P who is a party opponent. Further Mr. Poos manifested and adoption or belief in its truth under 801(d)(2)(B)

(i) Under 801(d)(2)(D) Mr. Poos was an agent or servant and the statement ic concerning the matter within the scope of his employment, made during the existence of the relationship. 

(ii) Furthermore, under 801(d)(2)(A) Mr. Poos made the statement and is a party thus admissible against him.

(iii) The third statement “the minutes” are not Mr. Poos own statement, etc, and therefore it is not admissible against him, but it is against the corporation 

(7) The trial court excluded all the statements based upon the lack of personal knowledge, but that doesn’t make them inadmissible. Lack of first hand knowledge goes to weight but not relevancy 

(a) However, the court excluded the minutes under 403 because they were repetitious.

v) NY does not have 801(d)(2)(D) – NY speaking authority as a method of which to bind the principal through the agents admission is what we call speaking through authority.  

(1) The authority need not be so specific to (55 mins)

(2) You can not establish authority to speak by looking at the contents of the statement

(a) There must be independent proof to establish authority to speak.

vi) Agent’s statements bind the principal if they have speaking authority

vii) P is injured at amusement park when an iron gate fell on her head, her husband and her wanted to testify that two employees had told them that they had tried to fix it b/c a screw had broken but it had broke again.  

(1) Their statements are inadmissible to bind the principal in NY b/c there is no speaking authority conferred to the maintenance workers.

viii) In certain occasions an attorney’s statements can bind the P client if the attorney had the authority to make the statement (ex: stipulations)  

e) Coconspirator [FRE 801(d)(2)(E)]

iv) Bourjaily v. US (US SC, 1987)(pg 150)

(1) FBI agent sets up sale of cocaine to this guy and this guy says he has a friend who will distribute the drug.  The agent sets up the sale and the petitioner is this guy’s friend.  They both show up at the time and date of the sale, load the cocaine into P’s car and subsequently are arrested. 

(2) Under FRE 801(d)(2)(E) a statement is not hearsay if the statement is offered against a party and is a statement by a conspirator of a party during the course and in furtherance of the conspiracy.

(a) The issue is whether in considering if the evidence is admissible (under 801(d)(2)(E) whether or not the court can consider the evidence or if there needs to be independent evidence of the conspiracy in order for the evidence to be admissible.

(b) Court holds that there needs to be a preponderance of the evidence that there was a conspiracy through the statements themselves corroborated by other evidence. 

v) A coconspirator’s statement are admissible for their truth against the other conspirators if (a) there is a conspiracy, (b) statement made by coconspirator, (c) statement made while conspiracy is on going (not after or before) , (d)made in furtherance of the conspiracy.
(1) Statements made in furtherance of the conspiracy are admissible if …(1:12
(2) Those thing must be proven by proof that is independent of the statements sought to be admitted.  Cannot use B’s statement to prove that conspiracy existed in NY. In the federal system you can use B’s statement to show conspiracy existed…
1) Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. (ex: 911 call)

2) Present Sense Impression [FRE 803(1)] – 803 is the list of exceptions to hearsay
a) Houston Oxygen Co. v. Davis. (com of app. Tx. 1942) (pg 156)

iv) P suing D for injury to her son. When testifying a witness was asked if anyone said anything when P’s car passed and the witness said that another passenger stated “they must be drunk and we’ll see them smashed along the road”

v) The trial court excluded the statement as hearsay. 

vi) The Commission of appeals holds that the statement should have been admitted b/c it is a present sense impression.

b) Notes: 

iv) Rule 803(1) does not require that the witness who recounts the hearsay utterances have had an opportunity to observe and check the what declarant describes.

v) The rule requires that the declaration, if not simultaneous with the event, be made “immediately thereafter.” 

(1) Immediately permits only a slight lapse of time.

vi) We do not believe that a statement of opinion about a condition or event, as opposed to a statement of description or explanation about something observed or otherwise sensed, qualifies as a present sense impression.

vii) A Hearsay declarant, like a witness, must have personal knowledge of the matter the statement is offered to prove.

viii) Accordingly, a statement offered as a present sense impression is excluded in the absence of evidence sufficient to support a finding that the declarant personally perceived the matter. 

Section 5: Excited Utterance [FRE 803(2)]
a) City of Dallas v. Donovan (ct of app. Tx. 1989)(pg 159)

i) Sued the city b/c of injuries suffered in a collision on 1/14/84, the accident occurred b/c a stop sign was down.  The city is immune unless they fail to correct the condition within a reasonable amount of time.

ii) A witness to the accident testified that a woman drove up to the scene and was visibly shaken (excited) by what she saw.  She stated that she had reported a few days prior to the city that the sign was down.

iii) The city objects to the statement as hearsay and argues that the statement lacks the necessary relationship to the event. 

iv) The Court holds that under FRE 803(2) the statement relates to happenings causative of the accident. 

(1) Using the committee notes from the federal rules that state “the statement need only “relate” to the startling event or condition, thus affording a broader scope of subject matter coverage. 

(2) Three required conditions for admission: a startling occasion, a statement made before time to fabricate, and a statement relating to the circumstances of the occurrence. 

(a) Affirm Trial Court judgment in favor of the P. 

b) Miller v. Keeting

i) No proof declarant observed the event 

ii) Some times it can be inferred from the statement that the declarant observed the event.

Class 3/2/06

1) Admission by party-opponent are not hearsay under FRE 801(d)(2) b/c the party is in court and can take the stand if they want to.

2) 801(d)(2) sets forth 5 circumstances under which an omission becomes an out of court statement by one of the parties. 

3) FRE 801(d)(2) Statements which are not hearsay.  A statement is not hearsay if… 

(2)Admission by party-opponent. The statement is offered against a party and is

(A) the party's own statement, in either an individual or a representative capacity or

(B) a statement of which the party has manifested an adoption or belief in its truth, or

(C) a statement by a person authorized by the party to make a statement concerning the subject, or

(D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or

(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

4) These rules under 801(d)(2) applies to all admissions, they can be written, oral, or conduct. If they are asserted to prove the truth of the matter therein then they are evidence in chief.  

a) This section is much broader and much easier to get a party statement admitted.

5) In Ny these statements of a party are considered to be hearsay but they are considered to be a hearsay rule. B/c they are an exception they can be admitted for the truth of the matter there asserted (there is no practical distinction you can do the same with both)

Reading 3/7/06

1) FRE 803(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.
a) FRE 803(3) refers to the existing mental, emotional, or physical condition of the speaker.

b) Not dmissible to show how he felt last week, only to show present condition ( at time declarant made the statement. 

c) The indicia of reliability – is that the person is speaking of their present condition, the theory being that they aren’t making up how they are feeling.

d) Can be relevant to a declarant’s future conduct, or intent, 

e) Is a statement the declarant made about his future intention to act also admissible against a third party to show that he acted in accordance with the declarant’s statement.  

Section 6: Then Existing Mental, Emotional, or Physical Condition [FRE 803(3)]
a) Then existing Physical Condition
iv) Casualty Insurance Co. v. Salinas (SC of TX., 1960)(pg 164)

(1) P was injured at work, sued for temporary total incapacity and a permanent partial incapacity of 30%, Jury found that partial incapacity was limited to 52 weeks. 

(2) P testified at trial that he still had pain even at the time of trial; 2 doctors testified for the insurance company claiming that P was not seriously injured, had suffered little or no pain except for a short after the injury, and in effect was malingering.  P called 3 lay witnesses and tendered proof that P had complained of present existing pain at various times subsequent to his injury. 

(a) The trial court excluded this testimony, the court of appeals held in favor of P in ruling that the trial court erred in excluding the testimony.

(3) The declarations of a party himself, to whomsoever made, are competent evidence, when confined strictly to such complaints, expressions, and exclamations as furnished evidence of a present, symptoms, whether arising from sickness, or from an injury by accident or violence. 

(4) Statements of existing bodily pain need not be made to a physician in order to be admissible, although this circumstance may have some bearing upon the weight given the declaration by a jury.  A verbal and articulate statement of complaint comes within the exception to the hearsay rule. 

(a) Judgment of the court of appeals in favor of the P is affirmed.

b) State of Mind “in issue”

iv) Adkins v. Brett (SC of Cali, 1920)(pg 166)

(1) P sued D for damages for the alienation by the D of the P’s wife; jury found for P; D appeals.

(2) The issue arises in connection with the admission of evidence of conversations b/t P and his wife in which the wife admitted or stated that she had gone ridding with D, had dined with him, had received flowers from him, that he was able to give her a good time, and the P was not, that she intended to continue to accept the D’s attentions and the P could do what he pleased about it, and that he was distasteful to her.

(3) The real objection is that the statements were hearsay.  The court states that the evidence was in fact hearsay, both as the past matters (i.e., driving and receiving flowers) and to the wife’s statements of her then feelings toward the P and the D.  

(a) However, when the intention, feelings or other mental state of a certain person at a particular time, including his bodily feelings, is material to the issues under trial, evidence of such person’s declarations at the time indicative of his then mental state, even though hearsay, is competent as within the exception to the hearsay rule. 

(b) In this case the wife’s feelings at the time of these conversations were indicative of her feelings, and this being so, evidence of them was admissible to show her then state of feelings. 

(4) However, basically the court needs to give an instruction to the jury to only consider them for the purpose for which they are offered. In this case there was no such instruction and therefore the D was not protected and thus this court reverses.

(5) The statements were admissible because they showed her state of mind at the time she spoke
(6) However, 403 comes into effect here b/c the evidence is substantially prejudicial and the appellant doesn’t have an opportunity to cross the husband about whether or not he (appellant) gave P’s wife flowers or went for drives. 
c) State of Mind to prove conduct; statements of memory or belief 
iv) US v. Pheaster (ct of app, 9th cir. 1977) (pg 170)

(1) Kid disappeared at the time he went into a parking lot to meet Angelo to get a free pound of marijuana.  His parents got a ransom notice but difficulties arose in trying to deliver the money.  When the FBI could not make contact with the kidnappers they arrested the appellants who had been under surveillance for some time. 

(2) The appellant’s argues the court erred in admitting testimony of statements made by the victim to on the day he disappeared in which he said he was going to meet the appellant for the free drugs

(3) The testimony was admitted on the grounds that it was meant to show only the victims state of mind and not the truth or falsity of what the victim said – the court so instructed the jury.

(4) This court applies the standard of Rule 26 of the Federal Rules of Criminal procedure which governed at the time of trial.  DC was to use principals of common law as they may be interepreted by the courts of the US in light of reason and experience. 

(5) The Hillmon doctrine, a particular species of the state of mind exception to the general rule that hearsay evidence is inadmissible.  

(a) Under the state of mind exception, hearsay evidence is admissible if it bears on the state of mind of the declarant and if that state of mind is an issue in the case.

(b) The exception embodied in the Hillmon doctrine is fundamentally different, because it does not require that the state of mind of the declarant be an actual issue in the case.  Instead, under the Hillmon doctrine the state of mind of a declarant is used inferentially to prove other matter which are in issue.  

(i) Simply stated, the doctrine provides that when the performance of a particular act by an individual is an issue in a case, his intention (state of mind) to perform that act may be shown. 

(ii) From that intention, the trier of fact may draw the inference that the person carried out his intention and performed the act. 

(iii) Within this conceptual framework, hearsay evidence of statements by the person tend to show his intention is deemed admissible under the state of mind exception.  

(c) The Court affirms the conviction

(6) The statement was admissible to show Larry’s present intent (state of mind) 
(7) Was the statement of intent admissible to show that the third part acted in accordance with the intent of the declarant who was describing his present state of mind?
(a) The trier of fact can give it what ever weight they want.
(8) NY courts have held that there needs to be some corroborating evidence to make the statement admissible (it doesn’t have to be much corroboration
v) Mutual Life v. Hillmon (within case above)

(1) Hillmon and wife buy three insurance polices, three weeks after they buy the policies Mr. Hillmon goes to Kentucky on business and is never heard from again.  

(2) A body is found and is so badly decomposed that it can’t be identified 

(3) Mrs. Hillmon tries to collect on the insurance policies.  And the insurance company fights this claiming the Mr. Hillmon is in hiding and the body is that of mr. waters whom was killed by Mr. Hillmon.  

(4) The issue is who’s body is it.

(5) They offer the letters for mr. waters to prove that he went to Kentucky with Mr. Hillmon. 

(6) The insurance company offers the letters under 803(3) to show state of mind of mr. waters – present intent to go to Kentucky with Hillmon.

(7) They were relevant to show that Waters planned on going to Kentucky, that he planned on going with Hillmon, but not to show either man went to Kentucky. 

(8) This case has come to show the waters went to Kentucky and he went with Hillmon.

(9) Evidence of present state of mind is admissible to show that the author, or declarant intended to do something and did that something, also to show that the a third party acted also. 

vi) Norton v. State (ct of app. Tx. 1989)(pg 178)

(1) D convicted of murder by jury, sentenced to 35 years in prison and 10k fine. 

(2) D contends that error to admit a hearsay rendition of a statement allegedly made by the victim to his wife into evidence over objection. 

(3) D shot and killed two men at his shop. He claimed they were stealing from him and attacked him when he caught them.  The state argues that D lured the men there and killed them because of debts he owed.  

(4) Wife testified that D called her husband and told him to come to the shop and help him out

(5) The court holds that there are two element s of the testimony and that the court erred in allowing the second part of the statement.  Because to permit a witness to recount what another person told her about receiving a call, about who had called, and about what was said hearsay that does not fit under the state of mind exception. 

(a) In other words a portion of the statement was clearly admissible for the limited purpose of showing deceased’s state of mind. 

(i) The remainder of the testimony that did not fall within the hearsay exception because it was a recounting of past conduct was not admissible even with the limiting instruction.

1. thus the jury instruction did not cure the improper admission of this evidence. 

(6) The significance of the harm of the inadmissible portion of the evidence, even with limiting instructions, is that it destroyed the possibility that the deceased could have gone to the workplace intent on taking tires without Norton’s knowledge…

(a) We cannot determine beyond a reasonable doubt that this error made no contribution D’s conviction.

(7) He is no longer expressing his intent to act, he is speaking of past events or memory i.e., Norton called and asked him to come to his shop.
vii) NY is very cautious about admitting state of mind evidence to show the conduct of a third person, they are much more restrictive then the federal government 
(1) In NY under this exception it must be shown that the declarant is unavailable to testify before the evidence is admissible.
(a) It also must show the declarant’s future intent
(b) The third party must have agreed to the conduct (ex: I am going to Kentucky, and Mr. Hillmon said he would meet me there)
(c) Must be shown by the proponent that the statement made is reliable. 
(d) Must be shown that the declarant did not fabricate

(e) Must be shown that subsequent acts took place.
(i) All these must be met to show the third party acted in accordance.
viii) In Terms of wills a witness is permitted to testify as to what the declarant / testator said about the execution, revocation, or terms of a will. 
(1) Such testimony is not limited to present state of mind, but can include the past state of mind ( past actions 
(a) In NY a testators statements are not admissible,
(b) However in both NY and federal system, a testator’s statements made at execution or time of will being made are admissible to show competency (incompetence) or undue influence 
Section 7: Statements for purposes of medical diagnosis or treatment [ FRE 803(4)]
a) Statements made for medical treatment, diagnosis, etc, are admissible, but they must be made for purposes of diagnosis or treatment.

i) Ex: what happened to you? I was hit by a car, he was speeding. The first part is admissible but the part as to fault is not.

ii) Under 803(4) the statements don’t have to be made to a medical care professional ( they can be made to your mom.

iii) One exception under this rule that is not admitted in NY, under the federal system statements made in an independent medical exam (by an insurance company’s doctor, or a D’s doctor) are admissible but that is not the case in NY.

iv) Can include statements about prior history, ex: have you ever felt pain in this leg before? 

(1) Remember statements that attribute fault are not admissible but statements that show causation are admissible.

v) As to crime victims there are a number of types of crimes for which the id of the perp is important to the doctor to allow the doctor the appropriate treatment – ex: who the child’s abuser is so that the doctor doesn’t send the child back to that environment. 

(1) These statements are admissible

vi) Test is always whether or not the statement is relevant to treatment – what happened, what is the condition now, and how can we treat it.

(1) NY interprets much more narrowly. Statements about past symptoms or history are not admissible for the truth but they are allowed in the doctors treatment and the doctor can testify as to the basis on which they formed their opinion.

(2) NY only allows statements as to present physical condition at the time the statements are made, and only applies to the treating physician and the related medical staff, but does not apply to non health care providers in NY. Ex: statements made to mom.

vii) In many instances what’s going to happen is that certain parts of a medical report are going to be admissible and others are not.  Ex: I was in a car accident with a drunk driver – the drunk driver part is redacted (taken out) 

viii) The witness who is testifying need not be a health care professional. Ex: if P brings her neighbor to the hospital, P can be the witness and repeat what the D neighbor said as long as it was said to a doctor for the purpose of treatment or diagnosis.

ix) In NY Psychologists are not admissible.  

b) State v. Moen (SC of Oregon, 1990)(pg 182)

i) D was convicted of shooting his mother-in-law and wife. D appeals the admission of testimony of his mother in law’s doctor who stated that when he was treating his patient she was depressed and anxious b/c of her son in law and afraid because she thought he might kill them both.  The doctor in treating her recommended the D’s removal from the home. 

ii) Were the patient’s statements made for purposes of medical diagnosis? 

(1) The court holds the testimony meets the requirements of FRE 803(4) b/c she made these statements as a patient to her treating physician during regularly scheduled visits to his office, they related directly to the severe emotional distress that she was suffering at the time of those visits.  The depression she was suffering is a medically recognized illness that her physician had the training and experience to diagnose and to treat.

iii) Was the subject matter of the statements proper? 

(1) The statements clearly described the inception or general character of the cause or external source of her continuing depression.  

iv) Were the statements reasonably pertinent to diagnosis and treatment?

(1) D argues that the statements of the patient are accusations of personal fault and not reasonably pertinent to diagnosis or treatment.  But D’s argument ignores the wording of FER 803(4) expressly authorizes the admission statements concerning the cause or external source of an illness, provided the statements are made for purposes of medical diagnosis or treatment and are reasonably pertinent to either endeavor. 

v) The requirements of the rule are thus met.

Class notes 3/7/06

Present sense impression

1)  a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

a) The indicia of reliability for this is that there was not time to fabricate. All we are admitting is what she is seeing or has JUST seen.  

b) NY is very tough on the immediate requirement, Present sense impression means PRESENT SENSE impression. NY tougher than the federal system

c) This exception has come under criticism b/c if it is expanded too broadly then any statement can come in. So courts try to strictly comply. 

d) What you have is a witness testifying to an out of court present sense impression of what another witness observed – ex: a 911 call where the operator is not anywhere near the occurrence but the caller is describing what they are seeing. 

e) Does not have to be a startling event unlike excited utterances. 

f) The trustworthiness comes from the description of the event as it unfolds.

g) There must be some corroboration of the statement before it can be admitted.  In other words, there must be some corroboration that the event occurred.

i) We need this to keep people from getting convicted based on present sense impression alone 

h) Corroboration also helps establish the reliability of the present sense impression.

i) If the declarant comes into court herself and testifies then the out of court statement made to the operator can be used to impeach her. 

Excited Utterances 803(2)

a) Admissible if made in response to a starling event or condition made while the declarant is available as a witness. 

b) The indicia of reliability are that the person is simply responding and reacting to this startling event.  They don’t have the chance to make up a story because they are under the stress of an event.

c) The declarant is so excited or distraught that they cannot reflect upon 

d) It doesn’t have to be an event the person sees, there is no requirement the event be witnessed

e) Once a certain period of time has passed the declarant is no longer under the stress of the event, the statement made is no longer a result of that event.

f) Statements made by unidentified observers can qualify as excited utterances but it is difficult to do so.

g) The excited utterance to be admissible doesn’t have to be consistent (necessarily) with what the declarant says at trial.  Ex: at time of accident X says A was responsible for accident but in court X says B was responsible the initial statement may still be allowed.

h) The judge has to determine if a sufficient amount of time has passed so that the person is no longer under the effect of the startling event.

i) Generally Occur at accident scene, in emergency rooms, etc.

j) The burden to establish as an excited utterance in on the proponent who seeks to have it admitted.

Class notes 3/9/06

1) Recorded Recollection [FRE 803(5)]

a) (5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

b) Only refers to written statements or statements that are in writing based on the record of an event – ex: accident report, 

iv) Must refer to a statement that was reduced to writing in some form.

(1) In order to establish a foundation 

(a) Person once had knowledge,

(b) Now has in sufficient knowledge to testify, 

(c) Adopted statement

(d) Fresh in mind when made statement is made

(e) Accurately reflected knowledge at time statement was made.

v) Reliability of the statement is that the statement was made when the event was fresh in memory. 

(1) Witness must be able to verify the prior recorded statement (ex: I would not have lied, etc.)

(2) Fresh in mind when made statement is made – when did the statement occur in relation to the event that the witness is describing.  The more time that has passed the less likely the court is to allow it.  There must be some indication that the event was still fresh in her mind.  

vi) You can adopt a statement written by another, ex: police report.
Reading 3/9/06

Section 8: Recorded Recollection [FRE 803(5)]

a) US v. Patterson (US ct of app, 9th cir. 1982)(pg 190)

iv) D was convicted of two counts of receiving stolen property and on one count of conspiracy to transport stolen motor vehicles in interstate commerce.  D is appealing his conviction on the ground that the court improperly admitted a transcript of his nephew’s grand jury testimony b/c the third foundation requirement of FRE 803(5) was not met and thus admission of the grand jury transcript was error. 

v) FRE 803(5) states “a document is admissible as a past recorded recollection if 1) the witness once had knowledge about the matters in the document, 2) the witness now has insufficient recollection to testify fully and accurately, and 3) the record was made at a time when the matter was fresh in the witness’ memory and reflected the witness’ knowledge correctly. 

vi) This court affirms the trial court on the grounds that although the question is a close one, the trial judge elicited a responses showing that at trial McKay could not remember his conversation with the defendant and that before the grand jury he had remembered the crucial conversation.

(1) Thus, it was well within the discretion of the trial judge to determine, under the circumstances, that the conversation had been fresh in McKay’s mind when he appeared before the grand jury.

b) Notes:  1) The second sentence of Rule 803(5) denies the memorandum entrance to the jury room as an exhibit of the proponent “in order to prevent the trier of fact from being overly impressed by the writing.”  2) Rule 803(5) extends to a memorandum or record “adopted” by a witness, such as where the witness orally recounted a matter to another who reduced the account to a written statement which the witness then verified.”

Section 9: Records of Regularly Conducted Activity [FRE 803(6), (7)]

a) This is called the business record exception – I know they call it something else but we will call it the business record exception so people know what we are talking about.
b) 803 (6) Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
NY business record exception

c) Contained in 4518 of the civil practice rules of NY.

d) Certain types of records kept by a business man for the truth of the matter asserted therein, even though the maker of the records or the person testifying about the records has no recollection of the records (i.e., the content).  

iv) These are records that are kept regularly, systematically, routinely, or contemporaneously.

v) The type of knowledge to which this rule is applicable is limitless – i.e., any profession including drug dealer.

e) Under 4518(a) of the CPLR business records are admissible if 1)the record was made in the regular course of the business, 2) it was in the regular course of bisness to make such record, 3) made contemporaneously with the event it purports to record, or within a reasonable time thereafter, (not in the section 4) the source of info recorded must come from a person who has a duty to report, (not in the section 5) the recordation of the info must have been done by one who’s duty it is to record.

i) The reliability is in the regularity with which they record. We do this every day all the time.

ii) Duty to report – obligation to report as part of their job.

iii) If the record contains non-business related information or it contains info from a person who does not have a duty to report (witness to an accident) or the material is otherwise privileged, that material must be redacted.

b) 803 (7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.
c) This is one of the most frequently 

d) Keogh v. Commissioner of Internal Revenue (US ct of app. 9th cir. 1983)(pg 194)

i) Ds work in Casino in Las Vegas, they are charged with not reporting their tips properly.  The dealers at the casino split their tips evenly from the pool of tips.  To prove their tips the prosecution introduces a diary of tips kept by another dealer.  

ii) The Diary is hearsay but qualifies under the 803(6),(7) exception “records of regularly conducted activity.  The Ds argue that the diary was the other dealer’s personal record, not a record of the business enterprise involved.

(1) The court holds that the other dealer’s diary, even though personal to him, shows every indication of being kept “in the course of” his own “business activity,” “occupation, and calling.”

(2) The reliability usually found in records kept by business concerns may be established in personal business records if they are systematically checked and regularly and continually maintained. 

(3) Furthermore, the reliability of the tip entries is corroborated by the fact that other entries correspond with the casino’s payroll records and that reliability is not tarnished by the fact that employee, as the Ds are alleged to have done, reported to the government smaller amounts of tip income than he in fact received and recorded in the diary.

(4) This court does not find that the Tax Court abused its discretion in admitting it without the employee’s (who kept it) personal testimony.  Affirmed.

e) Notes: The foundation for qualifying a business record under rule 803(6) consists of 4 basic elements: 1) the record was made and kept in the course of regularly conducted business activity; 2) it was the regular practice of the business activity to make the record; i.e., it is a routine record; 3) the record was made at or near the time of the event that it records; 4) the record was made by, or from information transmitted by, a person with knowledge; the person with knowledge must have acted in the regular course of business, or as is it sometimes put, must have had a business duty to report. 

f) US v. Baker (US ct of app. DC circ. 1982)(pg 198)

i) A US secret service agent bought several treasury checks from the D.  The treasury then had the intended payees fill out from 1133, which is routinely sent to intended payees of government checks who the Treasury Department believes have not received their checks.  By filling out form 1133 the secret service confirmed that the payees did not receive their checks nor did they authorize anyone else to negotiate them. 

ii) D argues that it was error to receive Form 1133 into evidence and that the forms are the only evidence of his lack of authority to sell the checks, an essential element of the charge against him.

iii) The forms are out of court statements offered to prove the truth of the matter asserted and, therefore, are hearsay under FRE 801(c). 

(1) The forms are relevant only to prove that the payee did not receive the checks and did not authorize D to possess them, which is the matter asserted in the forms.

(2) Hearsay is of course inadmissible unless it falls within one of the exceptions to the rule. 

(a) Contrary to the Government’s argument, the forms do not fall within the hearsay exception for records of regularly conducted activity. 

(b) If the both the source and the recorder of the information, as well as every other participant in the chain producing the record, are acting in the regular course of business, the multiple hearsay is excused by rule 803(6).

(i) However, if the source of the information is an outsider, Rule 803(6) does not, by itself, permit the admission of the business record. 

(ii) The outsider’s statements must fall within another hearsay exception to be admissible b/c it does not have the presumption of accuracy that statements made during the regular course of business have. 

(iii) In this case, the intended payees were not acting in the regular course of business, and their statements do not fall within any other hearsay exception.

(iv) Therefore, the forms are inadmissible hearsay.

(v) Although, admission of the claim forms was error, it was merely harmless error. 

1. Affirmed.

iv) The statements made by the people who filled out the 1133 forms are inadmissible b/c they did not have a duty to make the statements.
g) Scheereer v. Hardee’s Food Systems, Inc. (US ct of app. 8th cir. 1996) (pg 201)

i) P fell in parking lot at Hardee’s restaurant.  The incident report claimed that a witness at the scene stated that P’s shoes were slick.

ii) Ps challenge the admission of the incident report as a business record under FRE 803(6).  

(1) The court reasons that the incident report was not admissible as a business record under 803(6) because the source of the information therein contained was never identified at trial. B/c there is not information about the source of the information the court cannot test its reliability 

(2) In addition the incident report was inadmissible as a business record under FRE 803(6) because it had been prepared in anticipation of litigation.

(3) Therefore, its admission was reversible error. 

iii) Hardees was not in the business of preparing accident reports, it was rather a record given to the lawyers / insurance company in anticipation of litigation.
(1) Secondly, even if the report was admissible the witness’s statement is inadmissible b/c the witness cannot be identified and it appears that it was P’s neighbor who made the statement who did not have a duty to report. 
h) State v. Kennedy (ct of app of NY, 1986)

i) D was convicted of loansharking 

ii) Victim (barrower) was testifying 

iii) During the investigation the police find 2 diaries that were kept by the D who supplied the money to the loanshark. 

iv) In the diaries there were names, numbers, symbols, codes, abbreviations, etc.

v) The prosecution has an expert come in, and testify that he has seen these types of records before. 

(1) This court says that they can’t show who made the diaries, or that they were made contemporaneously with the transactions therefore they are inadmissible. 

a) Bookmaker’s records have been admitted as business records, b/c they are made in the regular course of the business, etc.

b) If you have a record from a third party that you get within your business upon which you rely for purposes of transacting your own business, then you are deemed to have adopted it. 

c) The fact that someone sends you a letter and you keep it does not become your business record. 

d) People v. DiSalvo 284 AD2d 547 

i) A&S was doubling up on its garbage charging the town for dumping garbage but they were padding the amount of garbage.

ii) The truck would get on the scale and a ticket (for the weight) would print out and be sent to the town to pay A&S. 

iii) The state had a witness who was a former employee at Resco (the dump who weighed the trucks) 

(1) Was it prepared within the normal course of business?

(2) Was it the routine course of business to prepare the ticket?

(3) Was it prepared contemporaneously with the weighing?

(4) Was there a duty to create the ticket?

(5) D

iv) The ticket went to the town and the payroll clerk testified 

v) This case is an example of the third party receiving records from a third party and rely upon it. 

vi) The witness doesn’t need to have 1st hand information about the records themselves, just about the procedure for making the records.

2) The general rule is that a note or record made by one business co. does not become the record of the company to which it was sent simply because the co. keeps it. 

a) The fact that a business keeps it doesn’t make it a record, it is only a record if the company keeps it and it meets the criteria laid out above.

3) Only those statements that are in the record that are germane to the business of the receiving entity are admissible – ex: doctors notes are business records but unless they contain statements that deal with the patients treatment then they are not admissible. 

4) ER records – “I was shot” is admissible, “I was shot in a drive by shooting” is not admissible.

5) Records created in anticipation of litigation are not admissible 

6) Foundation witness does not have to be the maker of the records, they must be able to testify to the foundation requirements. 

a) Witness need not know the contents of the record only the practice and procedure for creating them.

7) Under 4518(b) and (c) if hospital or library records are certified there is no need for a foundational witness.
8) New procedure under 3122(a) of the CPLR permits certification of other business records  if the records come in for any business and are certified, if the opposing attorney doesn’t object within 10 days then the records are admissible.
a) Under the Federal rules (902(11) and (12)) there is the same certification procedure.
Class 3/21/06

1) Hatton v. Gassler (handout) 

a) Deals with a police report 

b) The court over the objection of the defendant admitted into evidence this police accident report.

c) The court held that the report should have been redacted.  It contained statements of a witness who didn’t have a duty to report to the officer and therefore there was no guarantee of the reliability.

d) As to the party Mr. Gassler – he had no duty, you don’t have to answer any questions at all.  Gassler then ended up being a party.

i) His statements were not admissible under the business record exception, nor were they admissible under the party admission exception b/c they were not adverse to his position at trial and he was the one offering them into evidence.

e) Also the officer’s report contained his opinion as to whom he thought he was responsible for the accident but b/c he was not a qualified expert – meaning there was no foundation established for his opinion – then the opinion should have been redacted

i) Hearsay within hearsay – the police report is hearsay, but the officer’s opinion was hearsay within the hearsay.
2) The witness is only required to have knowledge to the procedure for making the record, not the actual contents of the record.
3) Many times the person with the duty to report and the duty to record are the same person.
4) Opinions that are contained within qualified business reports are admissible if the person whose opinion it is, is qualified to give that opinion.
5) In order to demonstrate that an event did not occur the witness who created the business record must be able to testify.  The proponent must demonstrate that if the event occurred it would have been recorded within the record…803(7) 
Section 10: Public Records and Reports [FRE 803(8) – (10)]

a) The Law looks upon public records as being more reliable than business records.  By definition the job of the county clerk is to record accurately those records that come under their purview.
i) Because of that entries made under 803(8-10) are going to come into evidence (9/10 it’s by certification).
ii) Records like this are presumed to be trustworthy
803(8) Public records and reports. 

Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

 (9) Records of vital statistics. 

Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.

(10) Absence of public record or entry. 

To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
a) There is a difference b/t reports and records. 
i) Reports contain conclusions / opinions and are admissible into evidence (assuming) they have the qualifications to render such conclusions because they have no interest in the outcome of similar proceedings. 
ii) There are three types of public records  that are admissible: 
(1) matters observed (ex: housing inspectors, etc.) however, police reports in criminal cases are not admissible because it violates the 6th amendment confrontation to clause ( they are admissible in civil cases
(2) activities of agencies are admissible and the
(3) Factual findings in those reports are also admissible
iii) If there are indications that the record lacks trustworthiness then it is subject to challenge and the burden is on the person objecting to the admission.

b) In NY many public records are admissible by having the head of publication preparing an affidavit.

i) There is a separate section in the CPLR for whether reports.

ii) there is a difference between the conclusion of a report and legal conclusions..(need to check 1:05:05)

c) US v. Quesada (US ct of app. 5th cir., 1985) (pg 204) Record
i) Appellant is an Illegal alien, was arrested and deported on April 25, 1982, but was arrested in this country again 7 months later at a El Paso County jail where he was being held on public intoxication charges.

ii) He was indicted by a federal grand jury for illegally reentering the country, he was convicted and sentenced to a prison term of 2 years. 

iii) The issue is the admissibility of the INS form I-205 (the warrant of deportation) issued by the US immigration and naturalization service (INS).

(1) The document contains all the information proving appellant’s prior arrest and deportation.

(2) Is this document admissible under 803(8)(B)? 

(a) Congress excluded from the public record exception “in criminal cases matters observed by police officers and other law enforcement personnel. 

(b) However, in doing so Congress did not make clear whether the rule was designed to all reports made by government employee which are offered against a criminal defendant or whether the only certain types of reports were intended to be excluded.

(c) While some courts have inflexibly applied 803(8)(B) proscription to all law enforcement records in criminal cases, we are not persuaded that such a narrow application of the rule is warranted here.

(i) A number of courts have drawn a distinction between law enforcement reports prepared in a routine, non-adversarial setting, and those resulting from the arguably more subjective endeavor of investigating a crime and evaluating the results of that investigation. 

(ii) 803 is designed to permit the admission into evidence of public records prepared for purposes independent of specific litigation.  In the case of documents recording routine, objective observations, made as part of the everyday function of the preparing official or agency, the factors likely to cloud the perception of an official engaged in the more traditional law enforcement functions of observation and investigation of crime are simply not present. 

(iii) Due to the lack of any motivation on the part of the recording official to do other than mechanically register an unambiguous factual matter (here, appellant’s departure from the country) such records are, like other public documents, inherently reliable.

(iv) Conviction affirmed

(3) The importance of this case is that it is not admissible solely because it was a government record.  It won’t be excluded unless it was prepared for litigation.
iv) Indicia of reliability are the lack of interest in the outcome,

d) Notes: 

i) 1) if a public record or repot is inadmissible against an accused in a criminal trial under 803(8) the record or report generally cannot be admitted under 803(6). 

ii) 2) The foundation for a public record or report under 803(8) need only establish that the document is authentic and that it contains one of the three types of matters specified in the rule.  It is not necessary to show that the public record or report was regular or made at or near the time of the event recorded.  The public document exception does not contain the requirement of the business records exception that the documents be kept in the course of regularly conducted activity. 

e) Beech aircraft corp. v. Rainey (US SC, 1988) (pg 208) Report 
i) Appeal over whether or not 803(8)(C) which provides an exception to the hearsay rule for public investigatory reports containing “factual findings,” extends to conclusions and opinions contained in such reports.

ii) Navy training aircraft crashed, pilots family sued the manufacturer and the service company for products liability claiming that the plane crashed b/c the engine lost power but the defendants claim that the accident was caused by pilot error.

iii) One piece of evidence presented by the defense was an investigatory report prepared by lieutenant Commander Morgan on order of the training squadron’s commanding officer and pursuant to the authority granted in the manual if the Judge Advocate General. 

iv) This Jag report had three sections: findings of fact, opinions, and recommendations

v) Among the opinions sections Lt. Com. Stated that it is almost impossible to determine exactly what happened b/c the pilots are dead but then he detailed the possibility of pilot error but stated that rollback was still a possibility. 

vi) The court determined that the report was sufficiently trustworthy to be admissible, but that it “would be admissible only on its factual findings and would not be admissible insofar as any opinions or conclusions are concerned.” 

(1) However, the court reversed itself and held that most of the opinions are admissible and subsequently the jury returned a verdict for the defendants

vii) The 11th circuit reversed and remanded for a new trial on the grounds that 803(8)(C) did not encompass opinions.

viii) The Ct of App. divided evenly and therefore reinstated the 11th circuits holding

(1) The court of appeals followed the narrow interpretation that the term “factual findings” did not encompass opinions or conclusions.

ix) This ct holds that factually based conclusions or opinions are not excluded from the scope from 803(8)(C).

(1) As long as the conclusion is based on a factual investigation and satisfies the rules trustworthiness requirement, it should be admissible along with other portions of the report.

(2) The judgment of the ct of app. is reversed.

f) The objecting party is saying I agree the report can come in but the opinion doesn’t.  The court disagrees 
Section 11: Learned Treatises [FRE 803(18)]

(18) Learned treatises. 

To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.

a) Once the witness says they recognize a book as authoritative then the book becomes a learned treatise.  
i) the treatise can be read to a jury in the federal system but cannot be taken to the jury room.
ii) In NY a learned treatise can not be admitted for the truth of its contents, and can only be introduced to impeach the opposing experts opinion – the jury can’t rely upon what the treatise says for the truth of the matter, but they can look to it in relation to the credibility of the witness and his testimonies reliability. 
b) Zwack v. State (ct of app. Tx. 1988) (pg 214)

i) Jury rejected the D’s not guilty by reason of insanity plea to attempted capital murder of a peace officer and assessed a punishment of 45 years.

ii) D contends that the court erred in not allowing his attorney to read a section of a treatises.  On direct examination of his two experts, D established that each was familiar with the book in question and that it was recognized as authoritative in the field of psychiatry, however, none of the witnesses were then questioned as to the contents of the work

iii) After the state rested the D tried to read portions of the book to the jury – the trial court denied the request

iv) Thus, the issue is whether either side may read as substantive evidence, under the facts presented here, excerpts from a learned treatise 

(1) This court holds they do not.

v) Learned publications can be used but only in conjunction with testimony by an expert witness, either on direct or cross – even when the authority of the publication is otherwise established.

(1) The reason for this is to ensure the jury will not receive arcane information without some guidance from a live witness.

(2) Affirmed.

c) Notes: 

i) A foundation for a learned treatise normally consists of testimony by a qualified expert that the item is recognized in the relevant discipline as authority. 

ii) When statements in a publication are admitted under rule 803(18) on cross examination they become substantive evidence rather than merely impeachment evidence…The  publication may not be received as an exhibit to be taken into the jury room.

Rule 804

a) Premised on the fact that the declarant is not available
i) If the declarant is available then these exceptions are inapplicable.
b) These statements are generally deemed to not be as reliable as in court testimony b/c of the indicia of reliability. 
i) These 5 exceptions are considered to have a lower probative value but are better than nothing b/c what you have to determine if the declarant is unavailable you have to look to 804 (a)
Rule 804. Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability.

"Unavailability as a witness" includes situations in which the declarant--

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

ii) The rules to unavailability in NY are the same as they are in the federal system.  In NY if the witness is unavailable b/c of privilege, refusal to testify, lack of memory, death or physical incapacity, or absence the 5 exceptions that are set forth in 804(b) will also be admissible in NY.
c) None of this comes into play unless the witness is UNAVAILABLE – the speaker has to be unavailable until these exceptions apply.
d) Campbell v. Coleman – children burned by a Coleman lantern.  D claims it was not defect but the negligence of Hayes.  Hayes had given statement that was not favorable to coleman.  At the time of trial is he was unavailable and the D wanted to introduce testimony of witnesses who had spoken to Hayes after he had given his formal statement which were inconsistent with his formal statement.  
i) The judge allowed D to introduce these witnesses.  On appeal the court set aside the verdict ruling that the trial court should not have allowed these witnesses to testify b/c they were hearsay.  D argued that they couldn’t find him and therefore they should be allowed in.  
ii) The court said look at 804(a)(5) – b/c Hayes had given testimony under 804(a)(5) he is not unavailable and if anything should have been allowed in his former testimony should have.  
Section 12: Former Testimony [FRE 804(b)(1)]

(b) Hearsay exceptions.

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

a) Admissible is the party is unavailable and the party against whom it is being offered had the opportunity and similar motive to develop the testimony.  

i) All that is required is the opportunity not that it have been exercised.

b) US v. Feldman 

i) Guy convicted of investment fraud, witness is unavailable b/c he is dead. Prior to his death the regulatory commission had been investigating D and the witness (Sandberg) 

ii) The question in the case is whether or not the defendant had the opportunity and similar motive to question the witness and the court held that they did not.  

(1) They didn’t even know that the witness had made a deal and was going to testify

(2) Therefore the prior testimony given by Sandberg was not subject to scrutiny and thus not admissible

c) State v. Ayers (SJC of Maine, 1983)(pg 217)

i) Former husband killed, widow and new husband on trial for the crime; jury found them both guilty, on appeal the court upheld the conspiracy conviction, but set aside the convictions of murder finding the confession given by widow had been obtained in violation of Miranda rights and the murder weapon had been discovered as a result of that illegally obtained confession.

ii) New husband retried separately and convicted 

iii) At widows new trial new husband was called to testify but refused to answer any questions even when the court ordered him to answer – therefore under 804(a)(2) this witness is unavailable.
iv) The state then moved to introduce his testimony from the first trial under Rule 804(b)(1); the court found that all the preconditions were met to the invocation of 804(b)(1) in that new husband was an unavailable witness and that widow had at the former proceeding had “an opportunity and similar motive to develop his testimony by direct, cross, and redirect examination.

v) Widow now appeals the admission of new husband’s former testimony b/c she lacked the requsite “similar motive” to examine him at the two trials and therefore the 804(b)(1) exception was not properly applicable.

(1) She claims that at the first trial she was forced to admit then justify but in this trial she planned to introduce circumstantial evidence that someone other than her committed the crime.

vi) The “opportunity and similar motive” test of rule 804(b)(1) has been usefully analyzed in terms of whether “an attorney making every effort within reason [at the prior trial] to bring out facts on behalf of his client might have developed the testimony fully.”

(1) It is unfair to hold a party to the former examination if no reasonable attorney would be expected to have elicited the now-relevant facts; but if the circumstances were such that those facts could have been brought out if they were available, the present opponent can fairly be held.”

(2) Further, any inquiry into matters of tactical choice is precluded; that “it is indisputable that no authority considers them sufficient factors for excluding former testimony; the question is always phrased in terms of ‘opportunity’ and ‘motive and interest,’ rather than ‘actual examination’ and ‘ability’ to develop the testimony fully.” As so analyzed, the trial justices preliminary determination on the admissibility of prior testimony is a fact finding, subject to review only for clear error.

(a) We find no such error.

vii) The fact that she changed her defense does not make the testimony inadmissible – this case shows that opportunity and similar motive requirements are interpreted broadly.
d) Notes:

i) Only opportunity is required; there need not have been actual examination of the witness by the party or predecessor in interest 

ii) Moreover, it need not have been an opportunity for cross-examination; direct examination is suffices.

(1) Grand jury testimony may be admitted against the government, provided that the similar motive requirement is met in the particular circumstances. 

iii) In order for former testimony to be constitutionally admissible against an accused under the Confrontation clause, the prosecution must establish that the witness is unavailable despite “good faith efforts” to produce the witness at trial.

e) Clay v. Johns-Manville sales corp. (US ct of app. 6th cir. 1983)(pg 220)

i) Ps brought suit for damages arising from their exposure to asbestos containing products manufactured by D. 

ii) Jury verdict for D

iii) The issue is whether the court erred in excluding deposition of taken from witness Dr. Wallace who was employed by D for 22 years, but is now dead and therefore unavailable under 804(a)(4)
iv) The previous party having like motive to develop the testimony about the same material facts is, in the final analysis, a predecessor in interest to the present party.

v) The Predecessor in interest only applies to civil cases
vi) A predecessor in interest is a company or party in a prior proceeding who had a like
vii) In Ny we have a much more (CPLR 4517- you can use prior testimony if the pt involved the same parties or their representatives.  It must arise from the same subject matter assuming motive and opportunity.)(Under the CPL of NY 670.10 the prior testimony must have been given at the D’s prior trial on the same charges, or a preliminary hearing in the same case, or a court ordered examination. This ensures the D has the right to cross.)  The former testimony can be used at trial or a preliminary hearing. 
Section 13: Statement under belief of Impending Death [FRE 804(b)(2)]

Rule 804. Hearsay Exceptions; Declarant Unavailable

(b) Hearsay exceptions.

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

a) Only admissible in prosecutions for Homicide – known as dying declarations

b) What this focuses on is the state of mind of the declarant.  The declarant must be actually near death and believe death in imminent.  It doesn’t mean they have given up all hope but they must realistically believe they are dying.  

c) Dying declaration heard by a witness who is going to testify at trial about what was said.  Admisisble in civil proceedings for any type of action but in criminal only for homicide.

i) Must concern the circumstances that are leading to impending death. 

d) In NY courts are very skeptical about dying declarations – the jury is instructed that it can not convict the D based upon dying declarations –

e) Belief in impending death is based upon the totality of circumstances.

f) The person must actually be near death – and they must be aware of their situation.  

i) They don’t have to say I know I’m about to die.

g) State v. Quintana (SC of NM, 1982)(pg 223)

i) Convicted of voluntary manslaughter, appealing admission of deathbed statement of victim claiming that it was erroneously admitted into evidence.  

ii) The court of appeals held admission into evidence was reversible error; but this court reverses the court of appeals and holds the statement was admissible.

iii) The issue is whether the statements are admissible under 804(b)(2)  “statement under belief of impending death” 

iv) The court says that the standard was: in determining “impending death,” one is to look to the state of mind of the victim.  Fear or even the belief that the illness will end in death is not enough for a dying declaration.  

(1) There must be a settled hopeless expectation that death is near, and what is said must have been spoken in the hush of impending death.

(2) The state of mind must be exhibited in the evidence and not left to conjecture.  Therefore, a dying person can declare that he believes he is dying; however, there are no specific words that have to be spoken by the declarant.  

(3) Alternatively, if it can be reasonably be inferred from the state of the wound or the state of the illness that the dying person was aware of is danger, then the requirement of impending death is met.  

(a) Therefore, a decedent does not have to be told he is dying; it can be obvious from the circumstances that death is impending.

(4) However, the new standard is that there is no longer the requirement that there be an abandonment of all hope of recovery. 

(a) The only requirement is that the statement be made by a declarant while believing that his death was imminent.

v) Therefore, the statements made by the victim in this case show that he believed his death was imminent.  He knew the seriousness of his injuries and he stated that there was a strong possibility of dying. 

vi) Thus the statement was properly admitted into evidence; the court of appeals is reversed and the trial court’s verdict is affirmed.

Section 14: Statement Against Interest [FRE 804(b)(3)]

Rule 804. Hearsay Exceptions; Declarant Unavailable

(b) Hearsay exceptions.

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

h) Most common exception to hearsay when the declarant is unavailable  – Interests proprietary (I don’t own that car), pecuniary (I owe him 10k), penal (I robbed the bank), Social (I had sex with an minor), 

i) Contrary to the declarant’s interest at the time they made it.

i) In criminal liability: a statement tending to expose the declarant to criminal liability offered to exculpate or inculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

j) In NY the rules are pretty much the same.  There must be an awareness by the declarant that the statement is against his interest 

k) In terms of criminal you have to watch the statements that minimize my involvement and maximize the involvement of others (ex: I drove the car but the other guys went into the house.  Vs.  I slit her throat but John drove the car.)

l) Both the federal and the state require corroboration in statements that inculpate others.  

m) Those who make deals with the government are generally not making statements against their interest. If they are not against their interest then they are no admissible.

n) Ex: Guy says he gave the other guy permission to drive his car is against his pecuniary interest b/c he is subjected to liability.

Civil Cases

i) Robinson v. Harkins & Co. (SC of Texas, 1986)(pg 226)

(1) P and husband were in husband’s work vehicle on their way home from a bar and were hit by a train.  As a result P was paralyzed and husband’s whereabouts are unknown.

(2) This is a personal injury action, the trial court denied recovery and the court of appeals affirmed.

(3) The issue is whether the trial court erred in sustaining a hearsay objection to certain evidence offered as declarations against interest.

(4) This court holds that there was error and accordingly reverse the judgment

(5) The major dispute was whether Husband was driver or not.  The evidence was conflicting and the jury failed to find that he was.  

(6) The evidence consisted of (1) a notice of injury report filed by Husband Jerry with the Industrial accident board and (2) inculpating statements made by Husband Jerry to P.  The trial court sustained the hearsay objection and excluded it.

(7) Under Rule 804(b)(3) the indicia of reliability are the fact that the statements are contrary to the declarant’s interest that he would not make the statement unless it was true.

(a) There are three general interests considered under the rule: pecuniary, penal, and social.  Thus, while a particular statement may be self-serving in one respect, it may simultaneously be contrary to another interest.  Admissibility, then necessarily requires a weighing and balancing of competing interests.

(i) The current statements made by Husband serves as declaration against all three of the interests embodied in the rule.

1. by admitting to be the driver, Jerry subjected himself to potential liability for negligence, which is against his pecuniary interest.  Further he has opened himself up to possible criminal charges for the accident itself and if he lied in order to recover worker’s compensation benefits.  He has also announced to the world that he was partially responsible for making his wife a paraplegic, which goes against his social interest.  

a. While there is some degree of competing interest, the disserving nature of the proffered evidence outweighs the self-serving aspect relied on by the court of appeals.

(8) Therefore both the IAB report and the extrinsic statements fall within the parameters of a declaration against interest and thus qualify as exception to the hearsay rule.

Criminal Cases

ii) Offered by the prosecution
(1) Williamson v. US (US SC, 1994)(pg 229)

(a) Car was stopped which was driven by Harris and he was found with 19 kilograms of cocaine in suitcases in the trunk; he told the DEA agent that he got the drugs from a Cuban in Florida, it belonged to D, and it was to be delivered to him at a dumpster that night.  Additionally there was a lot of physical evidence that connected him to the D.  Harris also stated that he was to deliver the drugs and leave them without waiting for anyone to pick them up.

(b) The DEA agent arranged to have the drop off take place but as he was about to leave Harris told him he could not let him do it b/c he had lied and it was not true.  He said the real story was that he was transporting the cocaine to Atlanta for D, and D was traveling in front of him but after the car was stopped D drove back by and saw the car with the trunk open, and b/c D saw the police searching the car it would be impossible to make a controlled drop.

(c) Harris refused to cooperate in any way, he refused to testify at trial even after being held in contempt.  The DC then held that the DEA agent could relate what Harris had said to him, under rule 804(b)(3)

(d) D appeals conviction claiming that rule 804(3) violated the confrontation clause of the 6th amendment.  The court of appeals affirmed the conviction.

(e) The court holds that they cannot conclude that all that Harris said was properly admitted.  Some of his confession would clearly have been admissible under rule 804(b)(3). 

(i) The question under rule 804(b)(3) is always whether the statement was sufficiently against the declarant’s penal interest “that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true,” and this question can only be answered in light of all the surrounding circumstances.  

1. Parts of his confession did little to subject him to criminal liability, but this is a fact intensive inquiry, which would require careful examination of all the circumstances surrounding the criminal activity involved;

a. The court therefore, remands to the court of appeals to conduct this inquiry in the first instance.

(f) Basically these determinations are going to be made on a case by case basis.

(g) The government was offering these statements against the defendant 

(2) Notes:

(a) A statement inculpating both the declarant and the defendant may be sufficiently reliable to be admissible in the circumstances that obtain here – i.e., where the statement is made in a noncustodial setting to an ally rather than to a law enforcement official, and where the circumstances surrounding the portion of the statement that inculpates the defendant provide no reason to suspect that this portion of the statement is any less trustworthy than the portion that inculpates the declarant.

(b) In order to be against penal interest, the statement need not be an outright confession of guilt.  All that is required is that the statement tend to subject the declarant to criminal liability to such extent that a reasonable person would not make the statement unless it were true.  A statement may qualify though made to a friend, confederate, cellmate, or family member.  

iii)  Offered by the accused

(1) US v. Paguio (US ct of App. 9th cir. 1997) (pg 239)

(a) Ds (husband and wife) were convicted of false statements to a bank to influence action on a loan application but their defense was that the loan was husband’s father’s deal. They jury hung, but the Ds were convicted when the case was retried.

(b) Ds’ lawyer tried to have statements made by the father where he said his son “had nothing to do with it” admitted into evidence.

(i) When the case was retried the father was a fugitive so the D tried under FRE 804(b)(3)  but the DC excluded the statements. 

(ii) The father refused to testify claiming his 5th amendment privilege.  The DC held that the part where the father admitted his own responsibility could come in but not the part claiming the son had nothing to do with it could not. 

(iii) The third element concerning corroboration was met according to the DC b/c all the evidence showed the father was intimately involved and controlled the transaction.

1. the one factor that is in favor of excluding the evidence is the motive of love which might induce a reasonable father to make a false self-inculpatory statement in order to save his son, but the evidence all supported the proposition that the father and not the son, managed the entire transaction.

2. Thus the corroboration sufficed for admissibility of the evidence, and it was up to the jury to decide whether the father’s statement against penal interest was motivated by truthfulness or a noble motive to lie.

(c) This court holds that the father’s statement in whole should have been admitted

(i) The statement must be examined in context, to see whether as a matter of common sense the portion at issue was against the general interest and would not have been made by a reasonable person unless he believed it to be true.

1. But Paguio Sr.’s statement that “my son had nothing to do with it” was not an attempt to “shift blame or curry favor.”

(ii) In relation to the 6th amendment confrontation clause: The Constitution gives the accused, not the government, the right of confrontation.  When the defendant seeks to introduce the evidence, but is unable to procure the attendance of the witness, the relevant Constitutional right is the accused’s right “to have compulsory process for obtaining witness’s in his favor.”

(d) Court concludes that the unavailable witness exception for statements against penal interest, FRE 804(b)(3) applied, so that the parts of father’s statement exonerating his son should have been admitted. 

(e) Courts are more likely to admit a declarant’s statement against interest when it is offered by defendant and exonerates D as opposed to when it is offered by the prosecution b/c it inculpates the D
Section 15: Forfeiture by Wrongdoing [FRE 804(b)(6)]

Rule 804. Hearsay Exceptions; Declarant Unavailable

(b) Hearsay exceptions.

The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

a) Where you killed the witness you have no ability to complain about the witness’s statement coming into evidence. 
b) Declarant unavailable due to conduct of party (usually criminal defendant) 
i) Under 804(a)(5) if a party makes a declarant unavailable then the party is unable to admit that statement for the truth of the matter.  

c) US v. Aguiar (ct of app. 2nd cir. 1992)(pg 244)

i) Appeal of conviction for possession of heroine, but also from his conviction for witness tampering. 

ii) Albino was arrested at JFK airport for possession of heroine, he agreed to cooperate and delivered the heroine to its intended recipient.  Albino was to testify under a plea agreement but the D sent him letters threatening him so he backed out of his plea deal and refused to testify.

iii) At trial the government sought to introduce Albino’s prior testimony – the DC held that D had procured Albino’s unavailability and thereby waived his confrontation rights and hearsay objections. 

(1) A defendant who procures a witness’s absence waives the right of confrontation for all purposes with regard to that witness, not just to the admission of sworn hearsay statements.

(a) Therefore, no error of constitutional or non constitutional dimension here.  

(b) Affirmed.

iv) Declarant is unavailable b/c of acts of the defendant – declarant had given statement describing the conduct of the D to the police. 
(1) In NY the rule is the same as the federal system 
Section 16: Residual Exception [FRE 807]

Rule 807. Residual Exception

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant. 

a) This section is a catch all, basically what it says is that a hearsay statement not covered under an exception is in admissible generally – unless under certain circumstances we are going to let it in any way if it bears the indicia of reliability. Thus if the court determines that the statement is otherwise reliable and trustworthy and it is necessary to the parties (plaintiff or prosecution) case then the court may let it in.
b) Idaho v. Wright (US SC, 1990)(pg 246)

i) The issue in this case is whether the admission at trial of certain hearsay statements made by a child declarant to an examining pediatrician violates a defendant’s right under the Confrontation Clause of the 6th amendment.

ii) Mother and male companion were convicted of lewd conduct with children – the mother’s daughters said their mother’s friend had intercourse with them while their mother held them down and covered their mouth.

iii) The youngest daughter, the court determined, was not capable of communicating to the jury 

(1) The court admitted statements made by the youngest daughter to the Dr. who examined her at the hospital under the residual hearsay exception.  Rule 807 

(2)  The Idaho Supreme Court held that admission of the inculpatory hearsay violated the mother’s right to confrontation b/c the testimony did not fall within a traditional hearsay exception and was based on an interview that lacked procedural safeguards. 

(3) This court affirms the SC of Idaho’s ruling although for different reasons.

iv) The US SC focused on the facts surrounding taking of the statement b/c they were unreliable (leading questions, etc.) 
(1) Thus we look at the circumstances surround the taking of the statement not these outside corroborating factors b/c then the trial would become whether these corroborating factors are reliable, etc.
(2) All the exceptions in 803 and 804 are firmly rooted exceptions – they are based on the common law.
(a) In order for a statement to come in under 807 there need to be similar indicia of reliability but in this case there was nothing to determine that the child’s statement was reliable.
(b) This case imposes limits on the residual hearsay exception – it is not a firmly rooted exception to hearsay
v) The confrontation clause only permits hearsay statements that are based upon firmly rooted exceptions that have indicia of reliability based upon the circumstances surrounding which they are made. Not collateral things.
vi) In NY – NY appears to be willing to admit the residual exception types of statements in civil cases but not the criminal – however there are no cases yet dealing with Criminal.
vii) Rule 806 provides a vehicle for the defendant to attack the credibility of a declarant when they have not had a chance to examine the declarant 
Rule 806. Attacking and Supporting Credibility of Declarant

When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.

(1) If the declarant’s out of court statement is admitted against you and you bring the declarant into court then you can examine them about the statement. 
(2) If they are not available as a witness then you can attack the declarant’s credibility as a witness as though they had been a witness. 
(a) This allows the D to show that the declarant is biased, hostile, etc. ( you can offer evidence as though they were there.
(b) In NY you can do the same thing. You can treat the declarant as though they had testified
(i) When a declarant is available then they can be brought into court by either party 
(ii) You can also attack the witnesses testimony ( show they were not credible. 
Section 17: Hearsay and Confrontation

Prior Statements by witnesses  
a) Substantive admission of a prior statement by a witness who testifies in the present proceeding under oath and subject to cross examination concerning the prior statement does not offend the constitutional right of confrontation, even if the witness denies making the prior statement, or testifies to a lack of memory of the event.

Former Testimony – constitutional requirement of unavailability: 
a) In order for former testimony to be constitutionally admissible against an accused the prosecution must establish that the witness is unavailable despite good faith efforts to produce the witness at trial.

b) The is the hot issue of evidence ( this case deals with the problem that exists between the confrontation clause on the one hand and the rule against hearsay on the other. 
i) The right of confrontation under the Constitution says you have a right to confront witnesses against you – thus when hearsay comes in you are denied your right.
ii) Crawford only applies to Criminal Cases ( it does not apply to civil cases
iii) Cross examination gives the opposing party the opportunity ti test the accuracy and reliability of statements but that opportunity is gone when hearsay is admitted ( Crawford attempts to place limits on the right to confront 
iv) Under what circumstances will the D’s right to test reliability be limited?
v) Ohio v. Roberts is talking about 804(b)(1)
(1) Testimony given at a prior hearing ( before prior testimony can be admitted then the declarant must be unavailable
(2) The D was charged with using his girlfriends parent’s credit card, he called her to the stand to testify that she gave him permission to use the credit card.
(a) She was cross examined by the D’s attorney 
(b) Now we have prior testimony at a prior proceding where the D had an opportunity and similar motive to cross examine.
(i) D claims that his right to confront is being violated ( the court says that the indicia of reliability allows the trier of fact to evaluate the trustworthiness of the missing declarant’s statement.  The indicia of reliability takes the place of cross examination 
(ii) If it takes the place of cross examination then the defendant’s rights have been protected – in other words the indicia takes the place of cross exam ( they serve the same purpose to show the reliability of the declarant’s statement.
(iii) The court also says that reliability can be inferred from the firmly rooted exceptions to the rule against hearsay. 
1. b/c the preliminary hearing testimony bore the indicia of reliability it is admissible ( and the right to cross has been satisified and the protections of the confrontation clause have been satisfied.  
2. for those exceptions to the hearsay rule that are not firmly rooted such as those under 807 – there must be a demonstration of trustworthiness 
a. the Robert’s rational as to the reliability factors was rejected by Crawford when the hearsay is testimonial ( Crawford rejects this analogy of indicia of reliability with the right to cross when the hearsay is testimonial.  
i. Roberts stands for the proposition that reliability factors for purpose of cross examination
vi) White v. Illinois ( a child who had been molested, the child makes two types of statements – excited utterances and for the purpose of diagnosis and treatment.
(1) The prosecutor tried to get the child to testify but failed to do so.  
(a) The D objected to the testimony of the mother who heard the excited utterances, and the statements of the doctor as to the statements made to him.
(i) The court said the indicia of reliability equaled cross examination.  
(ii) Even though the child was available the D had no right to object to the statements b/c they are firmly rooted exceptions to hearsay.  
1. the D could have subpoenaed the child.
(2) Deals with statements under 803 where the witness is not unavailable but the firmly rooted exception to hearsay takes the place of cross examination.
(a) Crawford rejected this rationale where the statements were not testimonial 
c) Crawford v. Washington (US SC, 2004)

i) D was convicted of stabbing guy who tried to rape his wife; at trial the court admitted wife’s tape recorded statements to the cops describing the stabbing even though he had no opportunity to cross examine her. 

(1) P claims his 6th amendment right to confrontation was violated.

(2) The trial court admitted the statements into evidence, the Washington court of appeals reversed, the Washington SC reinstated the judgment of the trial court (conviction).

ii) The court examines the history of the confrontation clause – the history supports two inferences about the meaning of the 6th amendment: 

(1) First the principal evil the confrontation clause was directed was the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as evidence against the accused.

(2) Second, that the framers would not have allowed admissions of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for cross-examination.  

(a) Our cases have thus remained faithful to the framers’ understanding: Testimonial statements of witnesses absent from trial have been admitted only where the declarant is unavailable and only where the declarant is unavailable, and only where the defendant has had a prior opportunity to cross-examine. 

(i) Where testimonial evidence is at issue the sixth amendment demands what the common law required: unavailability and a prior opportunity for cross examination.

iii) The court admitted the wife’s statements as against her (penal) interest 
(1) D appeals on the ground that his right to confrontation was denied 
(a) The court held that first: the confrontation clause is only applicable to criminal cases
(i) Testimonial hearsay statements cannot be admitted against a criminal defendant unless the hearsay declarant is unavailable and the D had a prior opportunity to cross examine the declarant 
1. otherwise the statement is inadmissible because it violates the confrontation clause. 
2. Under Crawford the Robert’s statement would be admissible – the declarant was unavailable but the witnesses prior statement was taken while she was available for cross exam. 
3. Crawford held that the indicia of reliability were not the same as the right to cross examine 
a. Crawford: Declarant unavailable; the statement is testimonial, and the D did not have an opportunity cross examine the declarant.  
i. If the statement is non testimonial then we are back to the exceptions to hearsay

(b) What is a testimonial statement ( the court did not define the but the examples given have a degree of formality 

(i) 3 kinds of statements that could be properly regarded as testimonial statements: 1) ex parte in court testimony or its functional equivalent – that is, material such as affidavits, custodial examinations, prior testimony or other pretrial statements that declarants would reasonably expect to be used prosecutorially.  2) extrajudicial statements contained in formalized testimonial material such as affidavits, depositions, prior testimony, or confessions, and 3) statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.

(ii) Most courts have held that 911 statements (calls) are not testimonial ( 90% of courts have concluded that they are not testimonial

(iii) The admission of ex parte (for one party) statements do not replace the right to confrontation

d) Start criminal problem by checking if Crawford applies ( is the declarant available? Is the statement testimonial? Did the D have an opportunity to cross examine the declarant?

i) If the hearsay statement isn’t being offered for its truth then it comes in.

ii) If not testimonial then Crawford doesn’t apply and you would move on to an hearsay exception

iii) If it is testimonial, the declarant is unavailable, and the D had a prior opportunity to cross examine then the statement can come in. 

iv) Hearsay exceptions that require the Declarant to be unavailable are under 804 and now Crawford. 

v) Crawford applies in NY the same as everywhere else b/c it is a US SC requirement.

vi) Crawford only applies to a small number of hearsay exceptions ( Scalia is saying that the confrontation clause can not be satisfied by showing a testimonial statement is reliable ( you have to have the opportunity to cross examine.

vii) Dillon’s thoughts on testimonial ( in the federal system seems to be one that focuses on the formality of statement (hearing, police station questioning, etc.)

(1) In NY testimonial seems to include any statement made to a cop conducting an investigation.

(2) 911 calls generally not, plea allocution where someone is implicated that is considered testimonial against the party implicated, dying declaration have been held not testimonial, excited utterances are held not testimonial unless you are in a police station giving a statement about what just happened to you in NY.

e) US v. Saget (US ct of app. 2004)

i) D was convicted of conspiracy to traffic fire arms, he appeals his conviction on the basis that his right to confrontation was violated when the court admitted statements of separately indicted co-conspirator, who was unavailable to testify at trial.

ii) This court holds that introduction of co-conspirator’s statements did not violate the confrontation clause b/c the statements were not testimonial, and therefore did not implicate the per se bar on the introduction of out-of-court testimonial statements, absent a prior opportunity for cross examination, and because the statements were made under circumstances conferring the indicia of reliability required by Ohio v. Roberts.

iii) Co-conspirator was tape recorded having a conversation with a friend where he talked about the operation, b/c co-conspirator was unavailable to testify at trial the court held that the statements in which co-conspirator referred to gun running activities that he had D conducted jointly were admissible as statements against Beckham’s penal interest b/c they implicated co-conspirator in the conspiracy with D.

iv) The analysis of whether the admission of Beckham’s statements violated the Confrontation clause begins with the question of whether the statements are testimonial, triggering Crawford’s per se rule against their admission.  If the statements are not testimonial, their admission did not violate the confrontation clause so long as they statements fall within a firmly rooted hearsay exception or demonstrate particularized guarantees of trustworthiness.

(1) The types of statements cited by the court as testimonial share certain characteristics; all involve a declarant’s knowing responses to structured questioning in an investigative environment or a courtroom setting where the declarant would reasonably expect that his or her responses might be used in future judicial proceedings.

(a) If this is the case, then co-conspirator’s statements would not constitute testimony, as it is undisputed that he had no knowledge of the “friends” connection to investigators and believed that he was having a casual conversation with a friend and potential coconspirator.

(b) Thus, we conclude that a declarant’s statement’s to a confidential informant, whose true status is unknown to the declarant, do not constitute testimony within the meaning of Crawford.  We therefore conclude that co-conspirator’s statements to the “friend” were not testimonial, and Crawford does not bar their admission against D. 

v) Declarant was unavailable, he made a statement against his penal interest, the statement were held to be non testimonial and therefore Crawford does not apply and the statement comes in because declarant was unavailable and it was against his interest.
(1) Testimonial statement is different than a casual remark
f) Lopez v. State (Fla. Ct of app. 2004)

i) D was convicted for possession of fire arm; he allegedly kidnapped an individual and when the police showed up the victim pointed to the D and told the cop he was the culprit.

ii) At the time of trial the victim was unavailable to testify, but the court held the statement was admissible, and the officers were allowed to give an edited version of the events (only relating to the gun).

(1) The jury found D guilty of possession of the weapon.

iii) This court holds that the trial judge could properly rule that the statement at issue was an excited utterance.

iv) The initial task then is to determine whether the statement Ruiz made to Gaston was testimonial 

(1) The court in Crawford identified 3 kinds of statements that could be properly regarded as testimonial statements: 1) ex parte in court testimony or its functional equivalent – that is, material such as affidavits, custodial examinations, prior testimony or other pretrial statements that declarants would reasonably expect to be used prosecutorially.  2) extrajudicial statements contained in formalized testimonial material such as affidavits, depositions, prior testimony, or confessions, and 3) statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.

(a) The statement at issue fits under the third category and therefore was testimonial – the person making the statement to the police officer surely knows the statement is a form of accusation that will be used against the suspect. 

v)   Next we must determine whether the D had an opportunity for cross examination. 

(1) Depositions are not cross examination.

vi) Thus the court reverses.

vii) Ruiz made a statement (excited utterance) to the cops when they showed up at the scene.  The court held that the statement was testimonial b/c Ruiz had to have known that it would have been used against the D.  Ruiz (declarant) was unavailable to testify at the time of trial, but the D did not have the opportunity to cross examine declarant because the deposition was not a cross examination.  
Chapter 4: Witnesses [FRE article VI]

Section 1: Competency [FRE 601 – 606]

a) Used to be that there were many restrictions upon who could testify as a witness, but most of that is gone now. 

b) Under 601 in federal proceedings all persons are presumed able to testify unless excluded by one of the rules.

i) On the other hand in state court, or in federal court where the erie doctrine applies if there is a state rule relevant to competency then that rule supersedes the federal rule  

c) The new theory is “let the person testify and let the jury determine how much weight to give their testimony.”

i) The court determines admissibility and the jury determines weight

d) Competency today is based upon capacity to tell the truth and having a conscious obligation to do so. 

i) We focus more on the ability of the person to provide relevant information

Rule 603. Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.

e) You need not actually invoke a deity or affirm your commitment to tell the truth, you simply need to understand the importance and consequences of not telling the truth 

Rule 601. General Rule of Competency

Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

f) Mental Competency; Oath [FRE 601, 603]

i) US v. Odom (ct of app 4th cir. 1984)

(1) Ds appeal conviction arising out of voter fraud; they argue the DC erred in permitting unsworn and otherwise incompetent witnesses to testify for the prosecution.  They challenge the mental competency of residents of the Rest Home- they fault the manner in which the judge chose to resolve the issue claiming that the judge should have ruled on their competency in an in camera hearing. They made a motion and it was denied.

(2) The conclusion is inescapable that the grant the motion when made would have required the judge to interrupt trial and to excuse the jury while he examined separately in camera approximately 30 witnesses, and, to recall the jury and to go over again much of the testimony that would have been taken in camera.  

(a) Such an interruption in the trial and interference with the orderly process of the case was certainly not required or even prudent.

(3) Under rule 601every witness is presumed to be competent.  Neither feeble mindedness nor insanity renders a witness incompetent or disqualified.  

(a) The only grounds for disqualifying a party as a witness under rule 601, according to Lightly, and that the witness “does not have knowledge of the matters about which he is to testify, that her does not have the capacity to recall, or that he does not understand the duty to testify truthfully.”

(4) Whether the witness has such competency is a matter for determination by the trial judge after such examination as he deems appropriate and his exercise of discretion in this regard is to be reversed only for clear error.  

(5) This court finds no such error in the ruling of the district judge on the competency of the witnesses who were sworn. 

(a) Additionally the Ds did not object until the day after the witnesses had been called; it is well settled that the swearing of a witness is waived by failure to raise the point during the witness’ testimony, thus denying the trial court an opportunity to correct what has been characterized as an “irrecularity.”

(b) Affirmed. 

(c) In order to testify you have to comply with 603 but what had to be determined here is whether they are not competent – they are not being offered to speak to the truth of the matter but rather to illustrate whether they are or are not competent.\
(d) They themselves as to what they were is evidence – not the truth of what they said.
(i) Sometimes a person can be competent to testify because they have relevant evidence 
1. there is a difference between weight and admissibility. The judge determines what can come before the trier of fact and the trier of fact determines the weight to give to that evidence.
ii) Notes: 

(1) Rule 601 allows one not mentally competent to testify, and it assumes that jurors are capable of evaluating a witness’s testimony in light of the fact that he is not mentally competent 

iii) Every witness is examined to determine if they are competent (601), they are examined to see if they have personal knowledge (602), and every witness must be able to take and oath or affirmation (603)
iv) As to mental competence courts are reluctant to declare a witness as being incompetent.  
(1) A person who is mentally ill may still be able to testify – if they can satisfy 601, 602, and 603 then they can testify. 
(2) You can have a case where an individual is determined to be incompetent, but is later found to be competent then the trial can go forward.  Incompetence does not last. 
g) Children

i) NY and the federal system differ in this area – 
(1) If it can be demonstrated that the child knows the difference between right and wrong, has demonstrated an ability to tell the truth then they can testify.
(2) Under NY law a child under 9 years old is presumed not to be competent to give sworn testimony in a criminal proceeding.  There is not such presumption in a civil proceeding. 
(a) If the court determines that a child (of any age) is not competent to tell the truth the child may be permitted to give sworn testimony …but no person can be convicted based solely upon un sworn testimony – there must be independently corroborated evidence.  This is only in criminal proceedings. 
(b) We sometimes permit children to testify under closed circuit television.  In NY such closed circuit testimony can only be utilized in extreme circumstances b/c the physical separation between the D and the witness violates confrontation
(i) Before it can be used there must be a finding by the court that it is necessary to protect the child from emotional harm that would result if she had to give testimony in the presents of the D. 
(ii) D has a right to be in constant contact with her attorney during the examination of any witness and the court must make provisions to ensure that this is done.
1. the court usually uses radio transmitters. 
ii) Capps v. Commonwealth (SC of Kentucky, 1977)

(1) D was charged with Sodomy, and is appealing the admission of testimony by the 5 ½-year-old child.  

(2) The standard of competency of a child witness by which the discretion of the trial judge is to be guided is stated in Moore v. Commonwealth as follows:

(a) When the competency of an infant to testify is properly raised it is then the duty of the trial court to carefully examine the witness to ascertain whether she (or he) is sufficiently intelligent to observe, recollect and narrate the facts and has a moral sense of obligation to speak the truth.

(3) The trial judge permitted voir dire of the child out of the presence of the jury in order to determine her competency 

(a) The testimony of the child clearly and unoquivically demonstrates her to be a sassy and uncontrolled child, who has been reared in an environment conducive to being feisty and precocious.

(4) It was not the prerogative of the trial judge to weigh the effectiveness of the testimony; that was the jury’s prerogative.

(a) Whether the child measured by the standard set out in Moore was competent to testify is a question which addresses itself to the sound discretion of the court.  

(i) The judge having found her competent to testify, the jury was entitled to weigh her testimony as it would the testimony of any other witness.  The transcript of testimony fully supports the action of the trial court in permitting her to testify.

1. Affirmed

(5) The girl testified that when she would lie her parents would whip her and therefore she had the ability to tell the truth.
(6) Arguments could have been made the other way in this case b/c she thought Bugs Bunny was real.  This 
h) Dead Man’s Statute 

i) CPLR 4519 in NY.  
(1) This deals with the competence to testify in a proceeding where the other side is dead.  This deals with state statutes as there is no federal dead man statute.  
(a) It renders incompetent a person who may benefit from litigation with an estate as to personal transaction or conversation that the person allegedly had with the deceased b/c there is a great danger of fraudulent cash.
(b) In order to collect on your debt you need to have independent witnesses to corroborate.  This does come up in surrogate court.
ii) Farley v. Collins (SC of Fla. 1962)

(1) P was driving a motorcycle that collided with a car driven by Dann who was deceased at the time of trial.  P is suing D as administrator of Dann’s estate for damages resulting from the crash.

(2) The trial judge permitted P to testify about the movements of the vehicles prior to the accident but the D objected on the grounds that it related to a transaction between the P and the deceased at the time of trial.  The trial judge overruled the objection and allowed the testimony

(3) The court of appeals reversed this testimony holding the collision b/t the two constituted a transaction between the two so that the testimony was inadmissible 

(4) The D insists that the language is sufficiently broad to comprehend every type of occurrence between a testifying party and the deceased

(a) The restriction against admitting the testimony of an interested party in a cause of action against the representatives of the deceased adversary is a limitation on the remedial aspects of the statute which permits interested parties to testify.  Hence, the language of the Dead Man proviso should be strictly construed and limited to its narrowest application.  

(b) Transaction has been construed as requiring something in the nature of a negotiation or course of conduct or a mutuality of responsibility resulting form the voluntary conduct of opposing parties.  In this view a “transaction” results when one enters upon a course of conduct after a knowing exchange of reciprocal acts or conversations.  

(i) We have the opinion that the latter view is the better view and should govern the instant case.

(ii) The survivor of an automobile collision may testify as to his observations and may describe the physical situation and the movements of the vehicles prior to and at the time of the accident.

1. the credibility of the testifying survivor under oath may certainly be evaluated by the jury and tested by cross-examination 

a. the trial judge therefore ruled correctly in allowing the testimony.  By the decision certified to us for review the court of appeals committed error in reversing the trial court.

(5) Farley is an individual who seeks to benefit from the estate of the deceased.  
(a) A motor vehicle is not a transaction under the dead man statute
i) Lack of Personal Knowledge [FRE 602]

Rule 602. Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.

i) Kemp v. Balboa [ct of app. 8th cir, 1994]

(1) State prisoner filed suit accusing prison guard of improperly confiscating his medication used to control epilepsy, at trial a nurse at the prison testified that P had failed to pick up his medication from the infirmary on at least 7 separate occasions.  On cross examination she stated that she stated that she was not on duty on the days that P failed to pick up his medication and that her knowledge only came from the reviewing the medical charts which someone else had testified.

(a) P moved to strike the nurses testimony on the grounds that she lacked personal knowledge of P’s failure to pick up his meds, but the DC denied the motion 

(2) Unlike an expert witness, who may give his or her opinion about a matter within the witness’ expertise, a lay witness may testify only about matters within his or her personal knowledge.

(a) Rule 602 prohibits a lay witness from testifying about matters that are not within the personal knowledge of the witness.

(i) Rule 602 excludes testimony concerning matte the witness did not observe or had no opportunity to observe. 

(ii) B/c she had no personal knowledge rule 602 barred that testimony and that it should not have been admitted.  The DC, therefore, should have struck that testimony and the court’s failure to do so was erroneous.  We cannot say that that error was harmless – reversed and remanded for a new trial on damages.

(3) Think of the business exception – the custodian of business records need not have knowledge of the contents but they must have personal knowledge of the making of the record. Thus, the record custodian has knowledge of the event (the making of the records)
(4) This was hearsay because she was testifying as to what other people said and wrote.
(5) A lay person can give opinions but they must be based upon a factual predicate (i.e. did it rain yesterday)
ii) Notes:

(1) Speculation or conjecture: Testimony about matters outside their personal knowledge is not admissible and it not admissible at trial neither is it admissible in an affidavit used to support or resist the grant of summary judgment.

(a) It is true that personal knowledge includes inferences – all knowledge is inferential- and therefore opinions.  But the inferances and opinions must be grounded in observation or other first-hand experience. 

(2) Evidence sufficient to support a finding: Testimony should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event that he testifies about. 

iii) Rock v. Arkansas (US SC, 1987)

(1) Issue is whether Arkansas’ evidentiary rule prohibiting the admission of hypnotically refreshed testimony violated petitioner’s constitutional right to testify on her own behalf as a defendant in a criminal case.

(2) D was charged with manslaughter for killing her husband by shooting him. She claimed she could not remember the exact details of the event, her attorney suggested hypnosis, she participated in 2 sessions both of which were recorded.

(a) She did not provide any new information during either session but after words she remembered that at the time of the incident her thumb was on te hammer of the gun, but that her finger was not on the trigger.  She also recalled that the gun had discharged when her husband grabbed her arm.

(b) A gun expert examined the gun and found that it was defective and prone to fire, when hit or dropped, without the trigger being pulled. 

(c) Prosecutor filed a motion to exclude hypnosis testimony; the trial judge held a hearing and concluded that the no hypnotically refreshed testimony would be admitted and issued an order limiting petitioner’s testimony to “matters remembered and stated to the examiner prior to being palced under hypnosis.”  At trial the D introduced evidence of gun expert but court limited D’s own description of the events on the day of the shooting to a reiteration of the sketchy information in Doctor Back’s notes.  The Jury convicted D. 

(i) On appeal the SC of Arkansas rejected D’s claim that the limitations violated her right to present her defense.

(3) The right to testify is found in both the 5th, 6th and 14th amendments. Thus every criminal defendant is privileged to testify in his own defense or refuse to do so.

(4) The issue before the Court is whether a criminal D’s right to testify may be restricted by a state rule that excludes her post-hypnosis testimony.


(a) In this case, the application of that rule had a significant adverse effect on D’s ability to testify.  It virtually prevented her from describing any of the events that occurred on the day of the shooting, despite corroboration of many of the events by other witnesses 

(i) The Arkansas SC failed to perform a constitutional analysis that is necessary when a D’s right to testify is at stake. 

(ii) Arkansas has not justified the exclusion of all of a D’s testimony that the D is unable to prove to be the product of pre-hypnosis memory.  A state’s legitimate interest in barring unreliable evidence does not extend to per se exclusions that may be reliable in an individual case.

1. A state can establish guidelines to aid courts in the evaluation of post-hypnosis testimony and it may be able to show that testimony in a particular case is so unreliable that exclusion is justified. 

a. However, Arkansas’ per se rule excluding all post-hypnosis testimony infringes impermissibly on the right of a defendant to testify on his own behalf.

i. Judgment vacated and remanded 

(5) She was not permitted to testify about matters she became aware of after hypnosis – 
(6) the court held that in this case the evidence was admissible by that this needs to be determined on a case by case basis. 
iv) In NY people v. Hughes – 
(1) NY excludes all hypnotically induced evidence when offered by the prosecution in a criminal case, or when offered by either side in a civil case.  A defendant is permitted to testify after hypnosis if the court determines as in Rock, that there is some demonstration of reliability for the hypnotically induced evidence. 
(2) As to D’s witnesses they’re going to be permitted on a case by case basis to testify.
v) Notes: Military rule of evidence 707(a) bars all polygraph evidence in court martial proceedings.

j) Competency of Jurors as witnesses [FRE 606]

Rule 606. Competency of Juror as Witness

(a) At the trial.

A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment.

Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury's deliberations or to the effect of anything upon that or any other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror's mental processes in connection therewith, except that a juror may testify on the question whether extraneous prejudicial information was improperly brought to the jury's attention or whether any outside influence was improperly brought to bear upon any juror. Nor may a juror's affidavit or evidence of any statement by the juror concerning a matter about which the juror would be precluded from testifying be received for these purposes.

(1) Juror can not testify about anything that happened during the verdict 
(a) However, a juror may testify on the question if outside extraneous prejudicial information was improperly brought to bear upon the juror – i.e., if someone broke into the juror’s home and told her if she didn’t acquit he’d be back.
(b) The juror concerning a matter about which the juror would be precluded from testifying be received for these purposes
ii) Wilson v. Vermont Castings, Inc. (ct of app. 3rd cir. 1999)

(1) P is suing D for strict liability claiming wood burning stove was defective in that users had to keep the door open to keep the fire going, and there was no warning on the stove to tell users to keep the door shut.  While she was starting a fire in the stove her dress caught on fire resulting in serious burns.

(a) At trial D moved to exclude directions and owner’s manual b/c the P never read or even saw them and therefore they were irrelevant.  The court granted the motion and the jury returned a verdict for D, although the jury found the stove was defective they also found that the defect was not a substantial factor in causing the P’s injuries.

(b) After trial P’s attorney spoke to one of the jurors who told him that another juror had the same stove and she also left the door open to start a fire and that the stove came with a manual and that juror informed the others of the warnings. She also stated that she would not modify her behavior even if their were warnings on the stove. 

(2) This court begins with “the general rule that a juror may not impeach their own verdict.”

(3) A court may inquire into the verdict, however, if extraneous prejudicial information was improperly brought to the jury’s attention or if any outside influence was improperly brought to bear upon any juror.  

(a) The scope of the court’s inquiry is limited: it may inquire into the existence of extraneous information.  Once the existence of extraneous information has been established, the court may not inquire into the subjective effect of such information on the particular jurors.  

(i) Instead the court must make an objective assessment of how the information would effect the hypothetical average juror.  Even where a there is evidence of juror misconduct, “the verdict will stand unless the party has been prejudiced by the misconduct.

1. The DC held that the juror’s own manual constituted extraneous information but that its consideration did not prejudice P.

a. This court agrees. 

i. Because there was no evidence that P ever read the manual this information was not relevant to causation.  Thus, the existence of warnings in the jurors manual related solely to the issue of defect. 

ii. Because P prevailed on defect she was not prejudiced by this extraneous information.  The extraneous information was relevant only to defect, and thus could not have affected an average juror in a way that would have prejudiced P.

iii. The DC did not err in refusing to grant a new trial on this ground and therefore this court affirms.

(4) The juror brought in extraneous information but the issue is whether or not it was prejudicial – the court found it was not
(5) In determining the affect extraneous information had on the jury the court looks at the affect it would have had on the hypothetical average juror.
(6) If too broadly applied you’d never have a trial concluded. 
iii) In NY a discussion by jurors of a new paper article is considered to be prejudical and warranted a new trial 
(1) In these cases you must distinguish between a juror providing inside information – that is what happed in Wilson – this is not grounds for setting aside a verdict.
(a) And extraneous information that is prejudicial brought in from an outside source which can be grounds to set aside a verdict.
Section 2: Impeachment [FRE 607 – 610, 613]

Rule 607. Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling the witness.

Rule 608. Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct.

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

Rule 613. Prior Statements of Witnesses

(a) Examining witness concerning prior statement.

In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness.

Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

iv) Impeachment evidence is not admissible for its truth.  There is a difference b/t impeachment evidence and evidence admissible for its truth.

v) Statement about green sweater is offer not to show she was wearing a green sweater but to show there is doubt that she was wearing a red sweater.

vi) In NY you have to show the witness and have them identify it  

vii) In the federal system – the statement need not be show or its contents disclosed to the witness 

viii) In NY this type of extrinsic evidence (the transcript of his deposition) is not admissible to evidence but in the federal system it is but the judge gives a limiting instruction saying only use for impeachment purpose..  

ix) Under 801(d)(1) those statements are offered for truth but under 613 they are not offered for their truth therefore you do not need the same indicia of reliability.

(1) 801(d)(1) has more indicia of reliability and therefore that is why is admissible for truth. 

a) Introductory notes:

i) There are 5 permissible categories of impeachment evidence, representing 5 types of attack upon the credible witness:

(1) Evidence that the witness has made prior inconsistent statements;

(2) Evidence that the witness has a bias or interest, either legitimate or corrupt, relating to one or more of the parties of to the outcome of the case;

(3) Evidence that the witness has a bad character for truthfulness, as shown by previous conviction of a crime, or other misconduct, or by reputation or opinion evidence as to character.

(4) Evidence of a defect of capacity of the witness to observe, to remember, or to relate;

(5) Evidence that any matter in the witness’ testimony is false called contradiction or specific contradiction of the witness.

ii) Evidence in chief is that which is produced in a courtroom and goes to the finder of fact.
iii) Impeachment is something that is coming in directed at the witness to lessen their credibility 
iv) When the witness denies making the statement you can introduce extrinsic evidence to show that what they denied did in fact occur or is true.
(1) If extrinsic evidence is collateral then it is not allowed in, collateral extrinsic evidence is irrelevant (ex: what radio station she was listening to)
(a) Extrinsic evidence is the actual written or witnessed statement 
(b) If the witness denies the statement or event then the extrinsic evidence can be admitted as long as it is not collateral. 
(2) A witness against who extrinsic evidence is offered can offer extrinsic rehabilitation evidence at the court’s discretion. 
v) Bias and Hostility are not considered to be collateral.  
(1) You can always introduce extrinsic evidence
vi) In NY the use of extrinsic evidence is in the discretion of the court.
vii) Cross examination versus “extrinsic evidence,” “collateral matters.”

(1) Distinction can be drawn concerning the source of evidence offered for impeachment, between (1) evidence that elicited (or attempted to be elicited) from the witness during cross-examination, and (2) evidence from another witness or introduction of a document into evidence.  

(a) The second category is called extrinsic evidence.  In some circumstances resort to extrinsic evidence is prohibited, and it is said that the party “must take the answer” of the witness.  

(i) This restriction is usually explained by designation of the impeaching matter as “collateral.”  Thus the generalization is sometimes made, “a party may not introduce extrinsic evidence to contradict a witness on a collateral matter solely for purposes of impeachment.” 

1. determining what matters are collateral in this sense is one of the difficult and important problems of impeachment.

viii) “Bolstering”; “rehabilitation.”

(1) The credibility of a witness may not be supported until it has been attacked.

(2) Offering evidence to enhance a witness’s credibility when there has been no impeachment is traditionally referred to as bolstering.

(a) After impeachment however, evidence may be admitted to rehabilitate the witness.  

(i) The nature of the attack determines the permissible types of rehabilitation evidence.  If the type of impeachment is on regarded as “collateral,” so that the impeaching party is limited to cross examination concerning the matter and may not introduce extrinsic evidence, rehabilitation will similarly be limited to redirect examination of the witness. 

(3) Bolstering evidence is generally not admitted ( actually it is never admitted. 
(a) We don’t permit the evidence until the witnesses credibility is attacked. 
ix) In NY unlike 613, in order to use a prior statement to impeach you must show the witness the statement so they can give their explanation..  Under 613 you need not do that but in NY you do. 
(1) In NY a prior statement used to impeach is not received into evidence, but in the federal system it is admitted into evidence with a limiting instruction.
b) Prior Inconsistent statement [FRE 613]

i) State v. Hines (SC of Az. 1981)

(1) D was convicted of possessions of pot. He was accused of committing sexual assault and while being arrested the cops found pot in his pocket. The jury only convicted him of possession and could not reach a verdict on the other charges. 

(2) D appeals his conviction on the ground that the cross examination of his alibi witness by the prosecution was improper.  The witness was the woman with whom he had been living and she testified that she had spent the evening with D’s family.  She stated that D called her at 11:15 and came to pick her up and that she saw her brothers sitting in a car in the parking lot with a young woman.

(3) On cross the prosecutor attempted to show she was lying by repeatedly calling her attention to prior interviews he conducted with her where she failed to mention any of these details. 

(4) This is not a direct contradiction but rather an omission to state a fact.  

(a) Whether an omission to state a fact constitutes an inconsistency sufficient to discredit a witness depends at least in part upon the circumstances under which the prior statement was made.

(b) A prior omission will constitute an inconsistency only where it was made under circumstances rendering it incumbent upon the witness to, or be likely to, state such a fact.  

(i) The rational for allowing impeachment is those circumstances is that a failure to assert a fact, when it would have been natural to assert it, amounts, in effect to assertion of the non-existence of the fact.

(ii) The underlying test…is would it have been natural for the person to make the assertion in question? 

1. it can be inferred that the witness should have realized she was to tell the investigators everything she knew abut the appellant’s activities that day.

a. The facts and observations she left out are all facts which it would have been natural to relate when questioned about D’s activities.  Her failure to do so constituted proper grounds for impeachment.

(5) D next contends that the prosecutor failed to lay the proper foundation for the impeachment.  However the court holds that the foundational requirements have been explicitly abolished by rule 613(a) and rule 613(a) was fully complied with.

(6) D next argues that this was impeachment by insinuation -Impeachment by insinuation occurs when the cross-examiner asks questions for which there is no basis in fact. 

(a) No further proof was necessary – as such any impeachment which the jury might infer was not by insinuation.

(i) Affirmed 

ii) No matter what we are talking about in terms of impeachment you have to have a good faith basis.  

(1) In other words if challenged the attorney has to be able to articulate why what they are saying is true. You can’t just pull it out of the air.

iii) Criminal cases and impeachement:

(1) A statement that has been suppressed b/c of Miranda violations can be used for impeachment purposes.  

(2) On the other hand a D’s statement that was suppressed b/c it was compelled or it violates Due Process cannot be used ( not even for impeachment 

(3) Silence post Miranda cannot be used for impeachment.

(4) Pre arrest silence can be used in the federal system but generally not in NY.

(5) Post arrest Miranda ( he can be questioned about what he didn’t tell the officers when he gave his statement b/c he has waived his right to 

(6) Need to look up 25 minutes…

c) Bias or Interest 

i) US v. Harvey (Ct of App. 1976)

(1) D was convicted of bank robbery and bank larceny, he appeals his conviction on the grounds that the court of improperly excluded extrinsic evidence to impeach the government’s sole id witness. 

(2) The court excluded this evidence on the ground that it was collateral but this court says that “the law is well settled in this circuit as well as others, that bias of a witness is not a collateral issue and extrinsic evidence is admissible to prove that a witness has a motive to testify falsely.  The law of evidence has long recognized that a cross-examiner is not required to ‘take the answer’ of a witness concerning possible bias, but may proffer extrinsic evidence, including the testimony of other witnesses, to prove the facts showing a bias in favor of or against a party.”

(a) The court says that a proper foundation must be laid before extrinsic evidence may be introduced.  Prior to the proffer of extrinsic evidence, a witness must be provided an opportunity to explain the circumstances suggesting the bias.  Mrs. Martin was asked three times about the statements to the witness and three times she said no. thus she had three opportunities to explain her statements. 

(3) Therefore D’s attorney established his foundation. The court erred in not allowing the evidence in.

(4) The court reverses and remands.

(5) Bias evidence is never collateral and therefore Harvey’s mom should have been allowed to testify.
(a) Before you can introduce that evidence you need to lay a proper foundation( which includes confronting the witness with what you have…did you talk to Ms. Harvey? Did you ever tell her her son fathered your baby?
( all 608(a) impeachment through the use of character, 608(b) through prior bad acts,, 609 prior criminal convictions

d) Character for Truthfulness

Rule 608. Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(1) Every time you take the stand you are putting your credibility at issue.  All three of these areas are an attempt to make this witness less credible to the jury.  

(a) Using any of these is an attempt to show that the witness has a bad reputation for truthfulness, they have engaged in bad acts, convictions to show they have placed their own self interest above that of society by engaging in criminal conduct and she may do so again today as she testifies

(2) Now 608(a) in general the opinion or reputation evidence must relate to truthfulness since that is the issue that is being tested. 

(a) The only issue is truthfulness

(b) Only admissible after the witness has been attacked – the negative must go first. 

(c) If you want to attack this witness, to say she is untruthful then I am allowed to present one witness to say she is truthful.  Etc.,

(i) You don’t open the door for truthful character evidence until the untruthful evidence applies.

(d) Under 404(a) character evidence of a defendant or victim was not admissible to prove action in conformance with a character trait unless the accused raised the issue first. 

(i) The character issues in larceny cases are not the same as those in assault cases.

1. what 608 does is limit this to truthfulness

(ii)  as to the D or the victim

1. 608 only permits 

(3) Under 608(b) the prior bad acts must also relate to truth and veracity b/c the attempt to show that she has engaged in dishonesty before and may do so again. 

(a) So prior bad acts not related to honesty are not inadmissible. 

(i) Ex: DWI, indecent exposure, etc. not admissible.

ii) Under 609 the prior convictions do not necessarily have to relate to truth or honesty to be admissible.  Because the prior conviction is being offered to show that what is best for them is what they do and therefore since they have done it in the past they may do it iagain.

(1) Therefore, things such as DWI, assault, etc. would be admissible as would any and all crimes that involve dishonesty or false statements.  

(a) The general rule is that it must be a crime punishable by a year or more. Additionally, any crime that involves dishonesty are admissible 

iii) 608 applies to all witnesses, 404(a) only applied to defendants and victims

e) Conviction of Crime [FRE 609]

i) A criminal conviction is revelant to veracity and it may show a willingness on the part of the individual to put his / her interest before that of society.

(1) It is ok to use criminal convictions to show the defendants veracity but not their propensity.

(a) Once the prejudicial value outweighs the probative value then the evidence is in admissible.

ii) Under 609 there is a distinction between witnesses other than the accused and witness that is the accused. 

(1) In all situations we will balance probative value v. prejudicial effect

(a) If the prejudical effect substantially outweighs the probative value then the court will not allow inquiry into the criminal conviction of the witness

(b) If the prejudicial value merely outweighs the probative value then the criminal conviction of the accused will be inadmissible

(c) Under 609 both the witness and the accused may be impeached with any crime that involves dishonesty or false statements.  

(i) Ex: larceny, forgery, perjury, etc.

(d) If the criminal conviction does not go directly dishonesty then the only time you will use a criminal conviction is when the sentence is greater than 1 year.  (i.e., a felony)

(e) Under 609 you can’t use convictions that are more than 10 years old unless the probative value substantially outweighs the prejudicial effect.  

(i) They will allow crimes of dishonesty that are more than 10 years old

(f) You can’t use convictions where there has been a pardon, annulment, juvenile status. 

(g) In terms of extrinsic evidence if you have a crime that can be used for …you can introduce a certificate of conviction to prove the witness was convicted of the crime. 

iii) In terms of the factors the court will consider whether or not a crime is more prejudicial than probative: 

(1) age of conviction; 

(a) a burglary that is 9 years old that was committed when a person was 20 years old out on the street but now they are graduated from college – then the court may exclude the prior criminal conviction.

(2) whether or not the prior conviction is similar to the charge the D is currently facing (ex: sale or possession of drugs) but most courts hold the similarity is not enough to outweigh the probative value;

(3) impeachment value of prior crime (is it a crime of dishonesty, violence, etc.? 

(a) the more planned and thought out a crime is the more probative the crime is. 

(4) The importance of the D’s testimony ( if D is the only material witness and he is critical to his own defense then the court may bar the use of a prior conviction so as to not discourage the D to testify; or the court may allow the use of the prior conviction b/c this is a case of he said / she said and therefore credibility is a central issue

(a) Does the defendant have other proof available to him or her? In this situation the D’s credibility is not as important to his defense if he has other witnesses.

iv) Collateral evidence is basically evidence that could not have been introduced as substantive proof. 

(1) Asking driver number 2 what color shirt he was wearing at the time of an accident is irrelevant. 

(2) In terms of collateral evidence the questioner is bound by what answer the witness gives.

Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule.

For the purpose of attacking the credibility of a witness,

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

(3) US v. Tse (Ct of app. 1st cir. 2004) (pg 335)

(a) Tse was convicted of distributing cocaine – the D appeals his conviction 

(b) The DEA tried to record a transaction between Tse and Williams but were unable to.  B/c of that they relied heavily upon the testimony of Williams to describe the events of that evening. 

(c) Williams not an ideal witness and D’s primary strategy was to discredit him.

(d) D attempted to impeach William’s credibility by introducing evidence of William’s prior conviction of assault and battery of a police officer.  

(i) At first the DC agreed that the evidence was admissible pursuant to FRE 609(a)(1)

(ii) At a sidebar the court addressed Tse’s motion to exclude Tse’s own convictions, one of which was for ABPO, it Tse should choose to testify.

(iii) Court viewed the admissibility of William’s conviction as closely related to the admissibility of Tse’s conviction, and that although it’s not an identicle analysis, it’s close enough that it may be that if it’s allowed in this case, it would be allowed in the other as well.

1. finally the court determined that it would keep them both out.

(e) Tse objected and now appeals arguing that the court improperly excluded William’s ABPO conviction 

(f) Rule 609 has different standards for admitting prior convictions to impeach the accused an to impeach witnesses other than the accused.

(i) When the witness is the accused, evidence of a prior conviction “shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused. 

(ii) When the witness is other than the accused, such evidence “shall be admitted, subject to Rule 403.

1. Rule 403 in turn states that evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay waste of time or needless presentation of cumulative evidence.

a. Therefore, although the proponent of the admission of the evidence of a prior conviction is the accused who seeks to impeach the government witness, the government bears the burden of protecting its witnesses from such impeachment by demonstrating to the court, pursuant to Rule 403’s exclusionary rule, that the probative value of the conviction at issue is substantially outweighed by the danger of unfair prejudice, or the other grounds for exclusion noted in Rule 403.

i. The Court may exclude a prior conviction of the accused, offered for the purpose of impeachment, if the prejudicial effect of the conviction merely outweighs its probative value.

ii. The Court may exclude a conviction of a governmental witness, offered by the accused for the purpose of impeachment, only if the danger of unfair prejudice from the conviction substantially outweighs its probative value. 

(iii) The court holds that in this case the DC appeared to apply a uniform standard of exclusion.  

1. If so, the failure to apply the different standards for exclusion was an error of law.

a. However, any such error was harmless because of all the other evidence that had been introduced – 

i. The jury had ample reason to closely scrutinize William’s credibility in this case.  It is highly probable that any error in excluding William’s ABPO conviction had no impact on the verdict.

ii. Affirmed.

(iv) The reason behind this is b/c it is thought that there is a greater risk to the D over 
(4) Notes: 

(a) A number of federal courts have endorsed “ a five-part test for determining when the probative value of a prior conviction outweighs its prejudicial effect:

(i) The impeachment value of the prior crime.

(ii) The point in time of the conviction and the witness’s subsequent history.

(iii) The similarity between the past crime and the charged crime.

(iv) The importance of the D’s testimony.

(v) The centrality of the credibility at issue.”

(b) Courts generally restrict impeachment to eliciting the name of the crime, when and where convicted, and the sentence imposed; details of the crime are generally not permitted.

(i) Sometimes the courts permit the impeached witness to offer a brief explanation or denial.  

1. If the witness exercises this option it may open the door to cross-examination concerning the details of the crime.

(5) US v. Brackeen (ct of app, 9th cir. 1992) (pg 339)

(a) Court was called upon to decide whether bank robbery involves “dishonesty” as that term is used in FRE 609(a)(2)

(i) The court concludes that for purposes of 609(a)(2) bank robbery is not a per se crime of dishonesty.

(b) D robbed three banks – 1st one with an accomplice who had a gun but the other two he apparently acted alone.

(i) D was charged with two counts of unarmed robbery and one count of aiding and abetting and armed bank robbery.

1. D plead guilty to the unarmed charges and went to trial on the third count.  He claimed he did not know that his accomplice had a gun.

(ii) D decided to take the stand and testify but before he did he objected to the use for impeachment of his guilty pleas to the two unarmed bank robberies.  

1. The court reserved judgment till after he testified.  He was the sole defense witness and on cross the court allowed impeachment with the two guilty pleas. 

2. The court based its decision on 609(a)(2) – holding that this evidence may not qualify under 609(a)(1) because its probative value does not outweigh its prejudicial value.  
3. But the court held that b/c the crime of bank robbery is a one that involves dishonesty or false statements under 609(a)(2) and therefore the government has an absolute right to impeach him.

(c) D appeals claiming the impeachment was improper b/c the crimes do not involve dishonesty of false statements and required under rule 609(a)(2)

(d) The court reasons that D’s crimes did not include any dishonest so the only question is whether bank robbery is a per se crime of dishonesty under 609(a)(2) regardless of the means by which it was perpetrated. 

(i) The first step in interpreting an statute or rule is to consider the plain meaning of the provision in question.  

1. Unfortunately dishonesty has two meanings – one which includes (broader meaning) bank robbery, and one which excludes (narrower) crimes such as bank robbery. 

a. although Congress did not indicate which it meant this court finds guidance in the legislative history of the rule. 

i. The legislative history of rule 609 make clear that Congress used the term “dishonesty” in the narrower sense, to mean only those crimes which involve deceit. 

ii. Congress intended FRE 609(a)(2) to apply only to those crimes that factually or by definition entail some element of misrepresentation or deceit.

iii. Conviction is reversed and remanded for a new trial 

v) Other Misconduct [FRE 608(b)]

Rule 608. Evidence of Character and Conduct of Witness

 (b) Specific instances of conduct.

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

(1) Gustafson v. State (SC of Ak. 1979) (pg 342)

(a) D was convicted of burglary, attempted Theft, and soliciting capital murder. 

(i) This court finds that prejudicial error was committed and reverse his conviction and remand for a new trial.

(b) When on the stand D was asked by prosecutor about prior criminal convictions and previous misconduct.  

(i) The trial judge permitted some of the questions over the objections of Gustaffson’s lawyer

(c) D was asked if he had been convicted of burglary and larceny in another county and he admitted he had.  

(i) This court holds that under 609 that Q was permissible.

(d) Next he was asked about possessing stolen CB equipment

(i) The trial judge sustained an objection to this

(e) Next asked if he was guilty of possessing stolen truck but he refused to answer asserting his 5th amendment privilege – but the judge ordered him to answer and he did.

(i) The court states that these two questions about D’s previous misconduct b/c they were not related to convictions but to misconduct, are governed by 608(b). 

1. The court reads rule 608(b) to provide that the trial court may, if it finds good faith and that the probative value of such information outweighs the prejudicial effect, allow such a question about certain offenses.  

a. The most important change is that the question must be concerning misconduct which relates to truthfulness or untruthfulness.

i. One element of the offense alleged must be an act of dishonesty.

ii. The Question cannot regard misconduct which has no relation at all to honesty.

(ii) The Court finds three conditions on the use of such information.  

1. First, the question must be asked in good faith.

a. This means the court may require evidence of good faith before it permits such a question to be asked; that is, that the questioner must have credible knowledge that the offense has been committed, not just information based on rumor or speculation.

2. Next, the court in its discretion should decide if the probative value of the question outweighs the prejudicial effect of such a question.

3. Finally, of course the misconduct must relate to truthfulness or untruthfulness and that character trait. 

(iii) The prosecuting attorney asked D two questions – those were, on their face, proper questions.  

1. The offense of theft by receiving requires that one receive, retain or dispose of stolen property knowing that it was stolen or having good reason to believe that it was stolen. 

a. The witness should be able to answer such a question by a simple yes or no. 

b. The state may not go beyond that answer, as it may in the case of a conviction, and prove the misconduct by extrinsic evidence.

2. When D refused to answer a question claiming his 5th amendment privilege the court ordered him to answer.  

a. In doing so, the court was clearly in error ( rule 608(b), specifically the last paragraph, provides that the privilege against self incrimination is preserved in such circumstances.

i. This was prejudicial error that requires us to reverse the judgment of the court.

ii. Reversed and remanded.

(f) Must be asked in good faith and their probative value must outweigh their prejudicial value

(g) You are bound by the answers regarding prior bad acts

(2) Smith v. State (SC of Ga. 1989) (pg 346)

(a) D was convicted of Rape, statutory rape, child molestation, cruelty to children, and was sentenced ( D appeals 

(b) This court reverses 

(c) The issue is whether Georgia’s rape shield law, bars admission of testimony regarding a victim’s alleged past false accusations against persons other than the defendant. 

(i) D offered 10 witnesses regarding past false accusations by the victim of sexual misconduct by men other than the D.  The court did not admit this evidence b/c it found that the rape shield law barred its admission.

1. D appeals on the grounds that the rape-shield law does not prohibit the evidence

a. This court agrees and cites other courts that have faced this issue and have reasoned that the evidence does not involve the victim’s past sexual conduct but rather their propensity to make false statements regarding sexual misconduct.  

2. The state argues that even if the rape shield law didn’t prohibit this evidence, it relates to the victim’s character which can only be attacked by evidence of the victim’s general reputation for veracity. 

a. The state argues that any specific instances of untruthfulness are prohibited. 

i. However, this Court reasons that the majority of jurisdictions that have considered the question have held that the evidentiary rule preventing evidence of specific acts of untruthfulness must yield to the D’s right of confrontation and a right to present a full defense.

ii. Those courts have held that evidence of prior false accusations is admissible to attack the credibility of the prosecutrix and as substantive evidence tending to prove that the instance offence did not occur, but before such evidence can be admitted, the trial court must make a “threshold determination outside the presence of the jury that a reasonable probability of falsity exists.”

(3) Specific acts can only be brought up on cross examination, the only prior acts that can be inquired about are those that relate to truthfulness or veracity
(4) You cannot act about prior arrests 
(5) NY kind of combines 608 and 609, it permits cross on all prior acts that demonstrate a willingness to place oneself above society 
(a) This includes most crimes but often addictive crimes are not allowed to be inquired into.  
(6) 608(b) is to be compared to 404(b) 
vi) US v. Opackara (?) not in the book
(1) Guy convicted of cocaine possession but was claiming entrapment 
(2) Government offers the fact that he sold cocaine in 1974 and the D seeks to prove that he didn’t sell in 1974 further this is extrinsic evidence and shouldn’t be permitted, the court held it was admissible 
vii) Reputation or Opinion Evidence of Character for Truthfulness [FRE 608(a)]

Rule 608. Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character.

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct.

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

(1) US v. Lollar (ct of app. 5th cir. 1979) (pg 348)

(a) D convicted of interstate transportation of stolen property ( he is appealing on the ground that it was error to allow the witness to offer his own opinion on D’s veracity.

(b) After D testified the Government recalled one of its witnesses (a former employer) and asked him if he would believe D under oath.  D’s counsel objected and the court allowed the witness to answer.  The witness answered in the negative. 

(c) Once D takes the stand he places his credibility at issue as does any other witness.  

(i) While D’s decision to testify does not open the door to attacks on his general character, it does free the government to offer evidence bearing on the D’s believability as a witness. 

(ii) While it may be preferable to have counsel first ask the impeaching witness about his knowledge of the D’s reputation for truth and veracity, and whether based upon that knowledge he would believe the D under oath, Rule 608(a) imposes no such requirement. 

1. therefore the DC was acting within their discretion in overruling D’s objection ( Affirmed.

(2) A character witness that testifies can be asked if they have knowledge of specific acts committed by the D. 
(a) But you can’t ask about the specific case (were you aware that D killed his mom?)
(b) you have to have a good faith basis
(3) US v. Medical Therapy Sciences, Inc. (ct of app. 1978) (pg 350)

(a) D was convicted for filing false claims to obtain medical payments, also of conspiring with Russell to do the same and for perjury. 

(b) D appeals because over his objection the trial judge permitted the government to present character witnesses to bolster Russell’s credibility.  D claims that the foundation for character evidence was not present in this case because Russell’s character for truthfulness had not been attacked within the meaning of the rule.  D argues that cross examination elicited only matters of her bias and that in any event the government itself initially brought to the jury’s attention on direct examination of Russell the facts that she had been accused by Berman of having embezzled money. 

(i) Therefore D argues the government should not have been allowed to bolster her credibility when he crossed her only to matters brought out on direct.

(c) Because Russell’s truthfulness was attacked on cross, the Government argues that rule 608(a) permits the use of character evidence, notwithstanding its own elicitation of Russell’s background.

(i) Although the issue is a close one, we believe that the decision to permit the evidence in question was within the trial judge’s discretion and the government had a right to proceed as it did. 

(ii) Rule 608 contains no limitation that precludes a party from offering character evidence under circumstances where it anticipates impeachment; rather, the event that triggers the applicability of the Rule is an attack on the witness’ veracity.  

1. while under the federal rules a party may impeach their own witness. 

(iii) The court holds that the trial judge should retain the discretion to permit the use of character witnesses.  His proximity to the situation allows him to make the determination of when, and by whom an attack is made.

(iv) The court concludes that Judge Carter could have properly characterized the D’s treatment of Russell as an attack within the meaning of rule 608(a).

1. evidence of corrupt conduct on the part of the witness should be regarded as an attack on his truthfulness warranting supportive evidence.  


a. Further, rehabilitation evidence should be allowed in the judge’s discretion if he finds the witness’ denial has not erased the jury’s doubts.

b. Affirmed.

(4) People of NY v. Bennette (Ct of app, 1982) (supp)

(a) Appeal from order of Appellate Division of SC which reversed a verdict of the SC convicting D of burglary, robbery, assault and ordered a new trial.

(b) D was accused of breaking into his neighbor’s apartment, steeling certain items, when she returned home he hit her with his gun, then he ran into the adjoining apartment where he resided with his sisters.

(c) At trial, D testified on his own behalf but denied any involvement.

(i) Before he testified his attorney applied to preclude the prosecutor from questioning the D concerning a felony conviction for a sex offense involving a child “about 10 years of age,” which he was on parole for at the time of the incident. 

1. this request was denied at trial

2. D testified that he had previously pled guilty to a crime.  On Cross he stated that the victim was about 10 but later conceded she was only 8.  

a. The prosecutor asked a D what the conviction was for he became evasive and stated it was a “sodomy act,” and became evasive when the prosecutor sought more details, to which the court responded by rephrasing the question to adduce the underlying facts of the conviction. 

(d) The Appellate Division of the SC reversed and ordered a new trial concluding that the trail court abused its discretion in permitting the prosecutor to impeach the D’s credibility by questioning him about the prior conviction involving sodomy of an eight-year-old girl. 

(i) The AD stated that the specific nature of the prior conviction is such as would inflame a jury so as to render any probative worth it might have secondary to the prejudice which would inflame a jury so as render any probative worth it might have secondary to the prejudice which would be created by its divulgence. 

(5) The Court of App. reversed and remitted the case to the appellate division for review of the facts.  Holding that despite the inflammatory nature of the proof, there were legitimate and perhaps compelling reasons for permitting the People to cross examine the defendant concerning his prior conviction for sodomy and thus justification for the exercise of discretion by the trial court, and the scope of the cross examination was also subject to the trial court’s discretion.

(i) The question as to whether a prosecutor should be precluded from impeaching a defendant’s credibility by reference to prior immoral, vicious or criminal acts is largely, if not completely a matter of discretion which rests with the trial courts and fact-finding intermediate appellate courts.

1. in this case however, the appellate division did not rest its determination upon the exercise of its discretionary powers, but chose instead to decide the question as a matter of law.

a. While we agree that those factors might properly be serve as a basis for excluding evidence of a prior crime, we do not agree that the trial court was bound to as a matter of law. 

(b) Evidence of the D’s criminal record necessarily presents some risk of prejudice to his case.  People v. Sandoval
(c) When the prior crime is identical or similar to the offense charged the jury may, improperly, consider it as evidence of the D’s predisposition to commit the crime charged.  People v. Sandoval
(i) Even when, as here the prior crime is essentially different in nature from the offense charged the D may be prejudiced if the jury views him as a person worthy of punishment because of his past record.

1. We have declined to prescribe fixed rules prohibiting or allowing the use for credibility purposes of prior offenses based solely upon the potentially inflammatory impact of the crime or the victim involved, even in the sensitive area of sex offenses. 

a. These are factors which may limit or enlarge the trial court’s discretion but they may not eliminate it.  

i. The court must also consider the potential prejudice to the prosecution and the fact-finding process of denying the jury access to probative perhaps even crucial, evidence of the D’s credibility. 

(d) In this case the D’s credibility was an important issue at trial.  There was other evidence pointing to the D’s guilt but it was not conclusive.  ( the jury had to decide whether to believe the victim or the accused 

(i) The D’s conviction for sodomy was not irrelevant to the question of his veracity.  Although sodomy is not the type of crime which necessarily involves an act of dishonesty – like perjury, fraud, bribery, and similar offenses – it may, as the trial court recognized, indicate a willingness or disposition by the D to voluntarily place “advancement of his individual self-interest ahead of principal or of the interests of society” and thus “may be relevant to suggest his readiness to do so again on the witness stand” People v. Sandoval 

(ii) A person ruthless enough to sexually exploit a child may well disregard an oath and resort to perjury if he perceives that to be in his self-interest.

1. the probative value of this evidence was not diminished by the passage of time – this was a recent conviction for which D was still on parole.

a. This is not a case where the D’s credibility had been or was capable of being impeached by the use of less sensitive incidents.  

b. In sum, despite the inflammatory nature of the proof there were legitimate and perhaps, compelling reasons for permitting the People to cross-examine the D concerning his prior conviction for sodomy and thus justification for the exercise of discretion by the trial court.

(e) When evidence of a prior crime is relevant only to the D’s credibility, extensive inquiry into all or most of the details or a sordid offence would not be justified and would be unduly prejudicial.  

(i) On the other hand, the prosecutor need not immediately cease cross-examination on the point once the D supplies the title of the offense for which he was found guilty.  The court may, as it did in this case, permit further questioning for the purpose of determining, at least in general terms, what conduct gave rise to the conviction. 

1. The order of the appellate division should be reversed and the case remitted to that court for review of the facts. 

(6) People v. Sandoval (ct of app, 1974)

(a) D was indicted for common law murder.  Immediately prior to jury selection defense counsel requested that the trial court, in its discretion prohibit the use of prior crimes or convictions to impeach the D’s credibility if he decided to testify. 

(i) After considering D’s various prior charges and convictions, the trial court ruled on which prior convictions could be used for impeachment as well as those requiring exclusion. 

(ii) D was convicted and he appealed, asserting abuse of discretion in those determinations.  This Court affirms the order of the appellate division.

(iii)  The Court holds that the nature and extent if cross-examination have always been subject to the sound discretion of the Trial Judge.  

1. Furthermore, in exercise of that discretion a Trial Judge may, as the judge in this case did, make an advanced ruling as to the use by the prosecutor of prior convictions or proof of the prior commission of specific criminal, vicious or immoral acts for the purpose of impeaching a defendant’s credibility.  

2. A balance must be struck between the probative worth of evidence of prior specific criminal, vicious or immoral acts on the issue of the D’s credibility on the one hand and, on the other the risk of unfair prejudice to the D, measured both by the impact of such evidence if it is admitted after his testimony and by the effect its probable introduction may have in discouraging him from taking the stand on his own behalf. 

(b) In each case, the D shall inform the court of prior convictions and misconduct which might unfairly affect him as a witness in his own behalf.  The trial court in its discretion and in the interests of justice shall then determine whether and to what extent the particular defendant has met his burden, and it is his, of demonstrating that the prejudicial effect of the admission of evidence thereof for impeachment purposes would so far outweigh the probative worth of such evidence on the issue of credibility as to warrant its exclusion.

(c) Prior to trial the court holds a Sandoval hearing
(i) The purpose is to advise the D about the scope of cross examination – this is a combination of 609(a)(1) and 609(a)(2)
(ii) The burden is on the D to demonstrate admissibility 
(iii) The prosecutor must first advise the court and the D of their intention to use prior bad acts or convictions 
(iv) The purpose is to allow D to make an informed choice about testifying or not testifying.  
1. we don’t want propensity 
(v) A witness cannot be asked about arrests or indictments – they are not convictions, but the witness can be asked about prior bad acts.  
1. thus he can be asked about a fight on the street corner but not about the fact that he was arrested. 
(vi) You can’t ask a witness about acts that underlie an acquittal.
(vii) You can’t use extrinsic evidence in NY to prove prior bad acts.
(viii) As to each of these prior convictions or bad acts the court is going to go through the balancing process:
1. the nature of the crime (perjury, assault, etc.)
2. Remoteness (how long ago did they occur) – no automatic 10 year rule in NY.
3. similarity 
4. the need for D to testify 
5. the number of prior convictions that are sought to be offered. 
6. the court will look at D’s age at the time of the crime
7. you cannot ask the D about a pending charge that is not the subject of this trial. 
a. Or the acts underlying an indictment in another court.
(ix) Often courts will enter into a Sandoval compromise and permit the prosecutor to ask about prior convictions but not the details underlying those prior convictions 
(d)   Sometimes the D will open the door during direct examination 
(e) Sandoval is not mandated for witnesses only defendants and the court must go through this process.
(i) The court can if it so desires go through this process for a witness.
(f) In NY an adverse savdoval ruling is reviewable on appeal even if the D decides not to testify.  
(i) This is different than in the Federal system.  A D who does not testify can not appeal unless he testifies 
(7) 609 is broader in its application than 608
f) Capacity 

i) US v. Lindstrom (ct of app. 11th cir, 1983) (pg 354)

(1) Slater and Lindstrom are appealing their convictions for Mail fraud

(a) They contend that the DC improperly

(i)  placed limitations on defense questioning of the government’s chief witness relating to her prior psychiatric treatment and confinement, and 

(ii) denied the defense access to medical records suggesting that the government’s witness suffered for psychiatric illnesses, including delusions.

(b) The government argues that this is a collateral issue

(c) Ct holds: “whether called collateral or not, the issue of a witness’ credibility is committed to the providence of the jury.  Although the use of psychiatric evidence “does not fall with in the traditional pattern of impeachment, the law should be flexible enough to make use of new resources.”

(i) D sought to impeach the witness’s credibility by showing her motive for pursuing this investigation of Ds was based on hatred of them.

1. that she was carrying on a vendetta against them b/c she had not received a promised percentage of Bay Therapy when the business was sold.  

a. The Ds further sought to impeach the witness’ credibility by demonstrating that her alleged vendetta resulted from a continuing mental illness.

i. D got their information from public sources and from psychiatric records which the DC permitted defense counsel to review

b. Through effective questioning in these areas appellants content that they could have shown the witness’ past pattern of aggressive and manipulative conduct toward a persons close to her and that they could have demonstrated the witness’ motivation and determination in pursuing a vendetta. 

(d) The court only allowed the defense to ask a few questions.  

(i) This court holds: These rulings by the DC constituted an abuse of discretion contradicting Supreme Court and former fifth circuit authority on the right of confrontation in general and the right to examine the psychiatric history of adverse witnesses in particular. 

(e) The Government argues that the excluded evidence would have confused the jury.  

(i) This court says: but juries nowadays regularly deal with this sort of evidence.

1. This court concludes: that the jurors were entitled to have the benefit of the defense theory before them so that they could make an informed judgment.  We hold that the jury was denied evidence necessary for it to make an informed determination of whether the witness’ testimony was based on historical facts as she perceived them or whether it was the product of a psychotic hallucination.

a. Such a denial is a reversible error and therefore the judgment is reversed and remanded.

(2) When dealing with mental illness and whether the court will allow it to be used for impeachment the court is going to inquire whether or not the mental illness they allegedly suffer impacts upon their ability to tell the truth – if it does then the court will allow it, but if it does not then the court will not allow it in.

(3) Does it arguably have an impact on the ability to tell the truth?

g) Contradiction

i) Kellensworth v. State (Sc of Ak. 1982)(pg 359)

(1) D was convicted and sentenced to 10 years for rape and 3 years for burglary 

(2) At trial his mother and father as well as D himself testified that he worshiped his ex wife.  The TC allowed the ex-wife to testify for the prosecution that D was abusive to her.

(3) This court holds that D’s conviction must be reversed b/c the trial court erroneously permitted certain testimony by D’s former wife. 

(4) The Court states that a witness cannot be impeached on a collateral matter by calling another witness to contradict the testimony of the first witness.  

(a) The reason for the rule is to permit such a tactic would only distract the jury from the main issue, waste time and prejudice a D.

(b) The rule does not mean a witness can never be discredited on a collateral matter  - cross examination is the usual tool available.  Or in some instances, judicial notice can be taken of a fact which will contradict testimony of a witness. 

(i) One test of whether a fact is collateral is whether the fact is independently provable. ( if the fact is independently provable it is not collateral. 

1. generally two kinds of facts meet this test: those that are relevant to the substantive issue in the case and those facts that show bias, interest, conviction of a crime, or want of capacity, opportunity, or knowledge of the witness. 

a. The mother’s testimony does not seem to fit into either category and is therefore collateral. 

i. Regardless of whether the statement by the mother was collateral, the court was wrong in permitting the prejudicial evidence go to the jury (the ex-wife’s testimony that D was abusive toward her)

ii. Reversed and remanded.

(5) The evidence presented had nothing to do with the burglary or the rape and thus it is collateral
(6) Had the prosecutor objected to this testimony then the matter would not have been allowed in, or if the defense attorney not actually gone into this matter then they wouldn’t have gone into it.
h) Impeaching one’s own witness [FRE 607]

i) In past not allowed to impeach your own witness.  Now under 607 you can.

(1) Ex: in a personal injury case the plaintiff’s attorney may call the defendant as a witness.

Rule 607. Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling the witness.

ii) US v. Webster (ct of app. 1984)(pg 362)

(1) D was convicted of aiding and abetting the robbery of a federally insured bank and receiving stolen funds, etc.,

(2) The government called the bank robber – King, as a witness and he gave testimony that if believed would have exculpated D.  However, the government introduced prior inconsistent statements that King had given to the FBI inculpating D. 

(a) The court instructed the jury that it could consider the statements only for the purpose of impeaching the witness. 

(i) D argues that this is not good enough and the government should not be allowed to get inadmissible evidence before the jury by calling the a hostile witness then using his out-of-court statements, which would otherwise be inadmissible hearsay to impeach him.

(3) Under FRE 607 “the credibility of a witness may be attacked by any party, including the party calling him. “

(a) However, this court agrees that “impeachment by prior inconsistent statement may not be permitted where employed as a mere subterfuge to get before the jury evidence not otherwise admissible.” 

(i) This has been accepted in all circuits. 

(4) The court holds that there was no bad faith here b/c the prosecutor asked to question King outside the jury’s presence in order to determine what he might say.  Defense counsel objected and that is why it was not held.  If the prosecutor knew that King would have given no useful information then she would not have asked for voir dire. 

(a) D urges the court to adopt a higher standard then good-faith and hold that the government may not impeach a witness with his prior inconsistent statements unless it is surprised and harmed by the witness’s testimony.

(b) The Court says this would be a mistake b/c the good-faith standard strikes  a better balance and is always open to challenge by the D that the probative value of the evidence offered to impeach is more prejudicial than probative. 

(i) Therefore the conviction is affirmed.

(5) You can’t call a witness just so you can impeach him.  However, if in good faith you call a witness and they sandbag you then you can use prior inconsistent statements to impeach.
(6) In NY under CPLR 45.15 you can impeach any witness with a signed written statement or a statement given under oath only
(7) Under 60.35 of the CPL you can impeach a witness with a signed written statement or a statement under oath if the party who calls
(a) Do not confuse these with oral admissions which are party statement
Section 3: Mode and Order of Interrogation and Presentation [FRE 611]

a) Control by the Court [FRE 611(a)]

i) The court has the authority to sanction an attorney if they do not move on
ii) In civil cases neither party has a 5th amendment privilege to be called as a witness, they can claim the 5th as they are testifying but that doesn’t prevent them from being called as a witness.

iii) On cross you can cover witnesses on two things : matters covered on direct, or impeachment.

(1) You can ask about matters not covered in direct but you can’t use leading questions. 

(2) A leading question is one which suggests the answer.

(a) Leading:  Is it not true that you stopped at a bar?

(b) Non-Leading: Did you stop any where last night on your way home from work?

iv) 611(b)- scope of cross ( you can question the witness about anything they testified about on direct. 

(1) Also you can make an application to the court to question the witness about things that were not covered on direct.  If the court grants you have to treat the witness as though you were on direct and therefore not ask leading questions. .

Rule 611. Mode and Order of Interrogation and Presentation

(a) Control by court.

The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination.

Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions.

Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

i) In General 

(1) Geders v. US (US SC, 1976)(pg 365)

(a) The trial judge must meet situations as they arise and to do this must have broad power to cope with the complexities and contingencies inherent in the adversary process.

(i) To this end he may determine generally the order in which parties will adduce proof; his determination will be reviewed only for abuse of discretion.

1. Within limits, the judge may control the scope of rebuttal testimony; may refuse to allow cumulative, repetitive, or irrelevant testimony; and may control the scope of examination of witnesses. 

ii) Protecting Child Victim Witnesses

(1) US v. Garcia (ct of app. 9th cir, 1993)

(a) D indicted on 4 counts of aggravated sexual abuse of a child.

(b) Government moved to allow victim to testify via closed circuit tv.  Judge allowed, and jury convicted D.

(c) D argues that Jane’s testimony via-closed circuit tv violated his 6th amendment right to confrontation b/c the DC did not make findings sufficient to authorize.

(d) In Maryland v. Craig the US SC stated that there is a preference for face to face confrontation but that must occasionally give way to public policy and the necessities of the case.  The court held that the state interest in protecting child witnesses from trauma of testifying is a child abuse case is sufficiently important to justify the use of special procedures.

(i) However, prior to using such a special procedure the state must make an adequate showing of necessity.  In determining necessity, the inquiry must be case specific: 

1. the trial court must determine whether the procedure requested “is necessary to protect the welfare of the particular child witness who seeks to testify.”

2. furthermore, the trial court must find that the child witness would be traumatized by the defendant’s presence, not the courtroom generally.

3. Finally, the trial court must find that the emotional distress suffered by the child witness in the defendant’s presences rises to a level that is more than de minimis.

(ii) After the Court decided Craig Congress enacted a statute 

(e) This Court affirmed 

b) Scope of Cross-Examination [FRE 611(b)]

i) Lis v. Robert Packer Hospital (ct of app. 3rd cir. 1978)

(1) P’s child was admitted to the D hospital at 4 months old due to breathing difficulties, his blood sugar was very high and he was diagnosed with Diabetes and given injections of insulin.

(a) This diagnosis was later determined to be erroneous, baby began having seizures and now has severe brain damage and mental retardation as well as blindness

(b) The parents sued the hospital for negligence – the hospital presented 9 medical experts who testified baby’s condition is not a result of the misdiagnosis and the injections. The jury found the Dr. who diagnosed baby was negligent but his negligence was not the proximate cause of the damage.

(2) The Ps had the baby’s pediatrician testify to the baby’s condition prior to the admission to the hospital and his stay at the hospital.  During cross Ps objected that the D’s questions exceeded the scope of direct examination.

(a) The court responded that it has the right to permit inquiry beyond the scope of direct examination and it does it in every case unless it is causing confusion.  

(b) The P’s argue that the judge’s statement he has the right to permit inquiry to exceed the scope of direct and he does it in every case is contrary to FRE 611 (b). 

(i) FRE 611(b) does permit the court in special circumstances to expand the scope of inquiry on cross beyond that of direct but only in special circumstances. 

(3) This court agrees with the Ps that, the Rule does not confer upon a federal judge the right to permit inquiry beyond the scope of direct in every case.  Any right to counter the stated procedure is granted to the trial court only in exercise of discretion.  Therefore, to follow the judges statement is not to exercise discretion, it is to use no discretion at all.

(a) Affirmed holding though because prejudice was not shown to be substantial enough.

ii) Notes:

(1) Redirect and Recross: In general, redirect examination should be limited to addressing matters covered during cross examination.  In accordance with the broad discretion recognized in rule 611(a) courts may allow matters to be raised on redirect.  Recross is normally limited to subjects first elicited during redirect. 

c) Leading Questions [FRE 611(c)]

i) Lawrence v. State (ct of criminal appeals of Tx. 1970)

(1) Appellants were jointly tried for felony theft, and sentenced to 2 years.  The appeal on the ground that the trial court erred in allowing the state to ask its principal witness a leading question that was highly prejudicial to the appellant. 

(2) State asked witness if they bought any virgin nickel in 1966.  The state then asked if they bought 11,099 lbs. at that time.

(a) Defense objected and the objection was sustained and jury instructed to disregard the question and not consider it for any reason.  

(3) State then asked how much virgin nickel the witness bought in 1966.  Defense again object on the grounds that the amount was just put in the witnesses mouth by the first question and therefore should be excluded from evidence.

(a) The court overruled the objection.

(4) This court holds, a case will not be reversed in the absence of a showing of an abuse of the trial court’s discretion in allowing a leading question, and where a question has been improperly put, counsel may propound (submit) a proper question free from the defects in the former question.

(a) No abuse of discretion was shown and therefore the judgment is affirmed. 

(5) The judge can’t act as a witness, can’t be called as a witness, etc.
(a) The judge is permitted to ask clarifying questions. 
Section 4: Writing Used to Refresh Memory

Rule 612. Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either--

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

d) What we are talking about is the use of some prior writing used to refresh recollection.  
i) The statement need not be of the witness: ex. Could be the direction on a can of soup. In other words, you can use anything to refresh recollection.
ii) If you do this the writing you use must be produced at hearing and given to the other side. 
iii) The other things this refers to is prior to trial the attorney goes through their prior testimony to refresh their recollection.  When this is done you must turn over the material to the other side. The other side may use the writing on cross and can ask to have it admitted into evidence.
e) FRE 612 is different from 803(5).
i) Always use 612 first, if the witness says “oh yeah now I remember after seeing that” then it is over and no need for 803(5)
(1) 612 –“I don’t remember” – only used to refresh present recollection 
(a) In NY a 612 statement is not to be admitted to evidence – unless it is a dying declaration,excited utterance, etc.
(i) In the Federal system they are admitted into evidence.
(b) It must be turned over the other side 
(2) 803(5) are admitted for the truth of the matter asserted therein, it is substantive proof.  Used when there is not present recollection. 
ii) The problem with 612(2) is you have the attorney – client privilege, you have the work product privilege, etc.
f) US v. Riccardi (ct of app. 3rd cir) (pg 380)

i) D was convicted of transporting chattels in interstate commerce.

ii) The owner of the chattels was using her type written notes – she was given the list that she had prepared years before 

(1) The expert who was testifying about value of the items was also given the list.

iii) The court found that the witnesses were testifying about present recollection and you can use anything to refresh their memory

iv) If a witness uses privileged material to refresh recollection the privilege is waived and it must be turned over to the other side.  The section used to refresh must be turned over.

v) As a general rule the statements of most witnesses in criminal and civil proceedings must be turned over as part of discovery anyway.  

g) S&A Painting Co. v. O.W.B. Corp. (DC, 1984) (pg 384)

i) OWD starts a 3rd party action against “Fran” 
ii) Fran prepared 24 pages of handwritten notes for his attorney
(1) it was used to refresh his memory and the court held that the section used to refresh his memory must be turned over b/c the attorney client privilege is wauved. 
iii) the court has no discretion under 612 (1) but some under 612 (2)
Section 5: Calling and Interrogation of Witnesses by the Court.

a) Calling by Court

b) Interrogation by Court; Objections [FRE 614(b),(c)]

Rule 614. Calling and Interrogation of Witnesses by Court

(a) Calling by court.

The court may, on its own motion or at the suggestion of a party, call witnesses, and all parties are entitled to cross-examine witnesses thus called.

(b) Interrogation by court.

The court may interrogate witnesses, whether called by itself or by a party.

(c) Objections.

Objections to the calling of witnesses by the court or to interrogation by it may be made at the time or at the next available opportunity when the jury is not present.

i) The court can appoint it’s own experts to come in and testify – this is done rarely in the federal court but almost never (Dillion has never heard of it in NY) in state.

(1) NY courts have recognized the right of trial courts to call witnesses and to question witnesses. BUT

(a) Generally a court’s questions are to be confined to cleaning up ambiguities. 

(b) It is easy for a court to go to far.

ii) What is becoming more and more popular in both civil and criminal proceedings is juror questioning. 

(1) It is your job to decide what proof you want to present and what you want the juror to know.  Don’t agree to let the juror ask question.

iii) US v. Filani (ct of app. 2nd cir. 1996) (pg 390)

(1) D arrested at airport after search of briefcase revealed 4 hidden bags of heroine.  He was charged and convicted of importing and possession with intent to distribute.  He was convicted on both counts and sentenced to 10 years.

(2) During questioning of witnesses the DC judge repeatedly interrupted the D’s testimony as well as other witnesses and demonstrated his disbelief of D’s testimony.

(3) “The trial court may actively participate and give its impressions of the evidence or question witnesses, as an aid to the jury, so long as it does not step across the line and become an advocate for one side.”

(a) “Thus a federal judge may express his or her opinion on the facts of a case so long as the judge makes it clear to the jury that they are the sole judge of those facts; but the judge should not become and advocate and argue the case for either side.

(4) This court holds that the record demonstrated the judge stepped well outside the balanced role appropriate to such a judicial officer.  The trial court’s inquiries demonstrated its disbelief of the D’s testimony. 

(a) The court therefore reverses and remands for a new trial.

c) Questions by Jurors

i) US v. Richardson (ct of app. 11th cir. 2000) (pg 396)

(1) D was convicted of embezzlement, money laundering, and mail fraud.  D appeals on the grounds that the DC erred by allowing jurors to submit written questions through the court to witnesses, thereby denying her a fair trial. 

(a) The D claimed that the jurors were engaging in deliberations prior to the conclusion of the trial.
(2) This Court rejects outright D’s argument that permitting juror questioning of witnesses is a per se error.  “every circuit to consider the practice has permitted it, holding that the decision to allow the juror questioning rests within the discretion of the court.”

(3) District Courts have been directed to employ measures that will protect against these risks.  For example in determining whether to permit juror questioning the trial court should weigh the potential benefit to the jurors against the potential harm to the parties, especially when one of the parties is a criminal defendant.

(a) Questions should be permitted to clarify factual issues when necessary, especially in complex cases. However, the questioning should not be used to test legal theories, to fill up perceived gaps in the case, or occur so repeatedly that they usurp the function of lawyer or judge, or go beyond the juror’s role as fact finder. 

(4) Ultimately, whether juror questioning constitutes an abuse of discretion is a factually intense inquiry requiring a case-by-case analysis. 

(a) In this case the DC employed all the recommended prophylactic measures, requiring written submissions, providing counsel with the opportunity to object privately, and exercising discretion in selectively choosing which questions would not be asked.  Second, several times though out the trial the DC instructed the jury as to the limited purpose of the questions.  Finally this was a factually complex case with lots of witnesses and evidence. 

(i) Because the complexity of this case and the precautions taken by the DC, we cannot say that the DC’s determination that the benefits to be gained by juror questioning in this case outweighed risk of prejudice constituted an abuse of discretion.

(ii) We find no reversible error.

Section 6: Exclusion of Witnesses [FRE 615]

a) Always ask for exclusion of witnesses at the beginning of trial. ALWAYS.

i) We don’t want the witnesses testifying based upon what the previous witness said. 

ii) Also have your D testify last.  This will prevent him from saying anything that can be contradicted.  B/c the D gets to sit in on the testimony and thus knows what every other witness said.

Rule 615. Exclusion of Witnesses

At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion. This rule does not authorize exclusion of (1) a party who is a natural person (a P or D), or (2) an officer or employee of a party which is not a natural person designated as its representative by its attorney, or (3) a person whose presence is shown by a party to be essential to the presentation of the party's cause (ex: an expert witness who is testifying that the D acted negligently, etc. and needs to remain in the room to hear the testimony of D so as to testify accordingly), or (4) a person authorized by statute to be present.

b) This rule can be extended by the court – instruct the witnesses not to disclose their testimony so they don’t leave the courtroom and tell the other witnesses what they were asked.
c) The court can also order that during the course of a recess no one talk to this witness about the matter of the trial.
i) The court can instruct the D’s attorney that they may not talk to the D during the course of that recess (not over night, but during a shot recess)
ii) These restrictions under 615 do not apply to an attorney who is preparing a witness to testify.  The attorney has every right to prepare a witness to testify – confront the witness with statements that are contradictory to what they have said.
iii) The attorney cannot coach the witness in order to get some version of the facts out that is contrary to what the witness is going to testify about.  You can sit with a witness and saying “are you sure b/c other witnesses have said X happened and not Y.” 
d) Susanna and the Elders (pg 400)
e) Towner v. State (SC of Wy. 1984) (Pg 403)

i) D was convicted of concealing stolen goods.  His defense was he did not know they were stolen b/c his wife brought them home and claimed she bought them.  Since wife was unavailable at trial D’s sister and father were to testify that she had stated similar statements to them. 

ii) The father and sister had both been in the courtroom while D was testifying which was contrary to the sequester order. 

iii) Aside – the father and sister’s statements were hearsay but it is not being offered for the truth of the matter only to prove D’s state of mind.  Therefore it’s not hearsay.

(1) The ct of app. said the exclusion of witnesses is harsh so let the other side cross them as to their presence and whether they had heard how D testified

(2) The judge can also give an instruction to the jury towards their weight.

Chapter 5: Opinions and Expert Testimony [FRE Art VII]

Section 1: Opinion Testimony by Law Witnesses [FRE 701]

Rule 701. Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness (which means no hearsay), and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

a) There are two types of opinions, expert and lay.

i) General rule: a person is to testify to facts and not opinions

(1) An expert is one with specialized knowledge or training not possessed by the average juror. 

ii) If the opinion that was going to be offered by the witness is based upon scientific, technical, or other specialized knowledge – then they are an expert.

(1) Why? b/c you have to disclose witnesses 30 days prior to trial and this wasy you can’t pretend they are not an expert if they are.

(2) The opinion of a lay witness must be based on the witnesses perception and not hearsay.  (ex: it was warm outside b/c I went for a walk – she went for a walk outside and that is the basis of her opinion.  Vs. it was warm outside b/c my mom called and told me – there is no factual basis)

(3) The subject of the expert testimony must be something that is helpful to the jury 
(4) It is permissible for the witness to testify as to the ultimate issue – this is within the discretion of the court (the verdict you are asking the jury to reach – he was negligent, etc)
(5) There is an exception to the necessity of a factual predicate – it was dark, she seemed absorbed, his demeanor was flat – how would you describe that
(a) Ex: ms. Parker is suing ms. Hafer for alienation of affection.  In her testimony she gives a number of opinions that are objected to. Ms. Parker testified that there appeared to be an intimacy between the D and her former husband b/c he seemed to be absorbed by the D, he seemed tired after meeting with the D, etc.
(i) Identification of her voice – that sounded like her voice – the horse appeared to be tired. 
1. it would be difficult to lay a proper foundation for these statements but they may still be useful to the trier of fact.
iii) NY prefers to restrict Lay opinion to those that are necessary 
iv) The federal system will basically let the opinion come in and the jury decide.  But NY is stricter about a factual predicate. 
b) Government of the Virgin Islands v. Knight (ct of app 3rd cir. 1993) (pg 408)

i) D was hitting victim in the head with a gun and the gun went off – there was a witness whom the D was trying to allow to testify b/c they were going to testify it was accidental.  The cop didn’t have first hand knowledge and therefore would have been hearsay.  The witness who was present at the shooting and therefore his opinion was rationally based upon his own knowledge 

c) Lay opinions are admissible as to the practices of an office, of a private employer, of how things are conducted.

d) A person’s physical condition are usually permissible 

e) Opinions that are common to all of us are generally admitted with little foundation (ex: time, space, speed.)

Section 2: Testimony by Experts [FRE 702]

a) Most trials these days have experts testifying. Medical, engineers, accident reconstruction experts, blue collar workers, ballistics, paternity, DNA, economists, vocational / occupational, Farmers, etc.
i) The difference b/t the lay and expert witnesses is that under 701 lay experts were giving opinions that were not based on scientific knowledge and were common knowledge but Experts have knowledge not common to the average juror. 
Rule 702. Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

ii) What this statute is saying that someone who qualifies under this statute can provide opinions based upon their training, skill, or experience. 

(1) Ex: DNA is established by reliable testing, but what is the methodology used to establish, was the reliable method used in this particular case? 

(2) Ex: DWI generally accepted principal that alcohol goes into blood system and you can test this by deep lung air using a breathalyzer system. The issue then becomes was the breathalyzer test performed reliably? Was the method used to test consistent with the acceptable methodology. 

b) How to decided if expert can testify: 

(1) Is it relevant – is the issue they are to testify about relevant?  

(2) Is it reliable?  - We are looking to determine the basis of the expert’s testimony. 

(a) The demonstration of this information is determined in front of the jury.  The Court determines am I going to let the jury hear this? 

ii) The court acts as a gatekeeper so that they don’t let in junk science. 

c) Proper subject for expert testimony.

i) Will the expert’s testimony assist the trier of fact? Is this testimony Necessary?

(1) If the jury can figure it out themselves then there is no need for the expert. 

d) Proper Subjects; Qualifications of Witness

i) US v. Montas (ct of app, 1st cir. 1994)(pg 414)

(1) Issue: did the court err in admitting certain expert testimony under FRE 702 b/c it concerned a subject within the average juror’s understanding?

(2) Rule: Under 702 and expert may testify concerning scientific, technical, or other specialized knowledge” if it “will assist the trier of fact to understand the evidence or to determine a fact in issue.”

(3) Analysis: the DEA agent testified that drug smugglers check their bags and buy their tickets under false names to avoid detection.  

(a) The court reasons that an average juror can asses the intelligently whether and inference of guilt should be drawn from D’s traveling under the name of “P Felix” without expert testimony.  

(b) Expert testimony that was well within the bounds of the jury’s ordinary experience generally has little probative value.  The risk of unfair prejudice is real by putting the expert’s stamp of approval in the government’s theory might unduly influence the jury’s own assessment of the inference that is being urged.

(4) Conclusion: the court has vast discretion in deciding whether to admit expert testimony under 702 and 403, but the D didn’t object on the grounds of 702 or 403.  The court concludes that admitting this testimony was not plain error. 

(5) The court held that this was not specialized knowledge that would assist the jury in determining the D’s guilt.  Furthermore, the evidence has a prejudicial effect under FRE 403. 
(a) Court found plain error
ii) Very common for courts in drug cases to hear expert testimony on drug transactions
iii) US v. Paul (ct of app. 11th cir, 1999) (pg 418)

(1) Issue: did the DC abuse it’s discretion in admitting the Z’s testimony as an expert document examiner b/c Z’s testimony did not assist the trier of fact; and Z’s testimony was more prejudical than probative under FRE 403. 

(2) Rule: Under 702 and expert may testify concerning scientific, technical, or other specialized knowledge” if it “will assist the trier of fact to understand the evidence or to determine a fact in issue.”

(3) Analysis: Z was well qualified as a handwriting expert

(4) Conclusion: Z’s expert testimony could assist the jury. 

(5) Issue 2: Did the DC abuse it’s discretion in admitting the Z’s testimony as an expert document examiner b/c Z’s testimony was more prejudicial than probative under FRE 403. 

(6) Rule 2: prejudicial or probative FRE 403 analysis.

(7) Analysis 2: the ability of the jury to perform the same visual comparison and the expert “cuts against the danger of undue prejudice from the mystique attached to ‘experts.’” 

(a) The jury was free to conduct its own comparison and reach it own conclusion regarding the author of the extortion note

(8) Conclusion 2: the DC did not err in admitting Z’s testimony.  Affirm judgment of DC.

(9) “investigator” calls bank and warns of possible extortion plot and instructs bank manager to go along with it.  Note gets left at bank extorting money from the bank. Guy gets caught in McDonald’s bathroom taking money in sting that is set up by the bank and the FBI.
iv) In order to be able to testify it must be shown to the court that you have the knowledge, training and experience with the subject matter.
(1) In NY a handwriting expert can testify that a sample is similar but not as to who wrote it.  In other words the expert can say it is my opinion that the person who wrote the note also wrote the sample, but then the government has to prove who wrote the sample (?)
(2) A lay witness can testify as to their recognizing the hand writing.
v) In NY expert testimony about eyewitness identifications – some courts have accepted, some have rejected
vi) Finger print id expert witness can testify about the identity b/c they are viewed as more reliable than writing samples. 
vii) Expert opinions must be limited to the area of experites.
(1) Testimony about a person’s physical condition can be given by a nurse, physician, etc.  The differences b/t the experience, knowledge and role of both professionals goes to weight. The greater or lesser qualifications do not prevent the testimony. 
viii) Notes: 
(1) The two most basic inquiries under FRE 702 are (1) whether the subject matter is one appropriate for testimony (“if scientific, technical, or otherwise specialized knowledge will assist the trier of fact.” And (2) whether the witness I personally qualified (“a witness qualified as an expert by knowledge, skill, experience, training, or education may testify”)

(2) Courts have often rejected “experts” on the ground that the witness is no better able to draw the requisite inferences from available facts than the average lay person. 

(3) Whether a witness is qualified is classically a matter within the trial court’s discretion, and reversals on that particular issue are rare. 

(4) Even though qualified as an expert, a witness may not give opinions on matters beyond the established expertise. 

e) Reliability, Relevancy, and Gatekeeping: Daubert

i) Daubert v. Merrell Dow Pharmaceuticals Inc. (US SC, 1993) (pg 424)

(1) Issue: what is the standard for admitting expert scientific testimony?  Is the Frye test the standard?

(2) Rule: under rule 702 the trial judge must ensure that any and all scientific testimony of evidence is not only relevant, but reliable. 

(a) In order to qualify as scientific knowledge an inference or assertion must be derived by scientific method.  Proposed testimony must be supported by appropriate validation – i.e., “good grounds,” based on what is known. 

(b) The trial judge must determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.

(i) This entails a preliminary assessment of whether the reasoning of methodology properly can be applied to the facts in issue.  

1. Many factors will bear on this inquiry and we do not presume to check out a definitive check list or test but some general observations are appropriate:

a. Whether it can be (and has been) tested.

b. Whether the theory or technique has been subject to peer review and publication.

c. In the case of a particular scientific technique, the court orderly should consider the known or potential rate of error, and the existence and maintenance of standards controlling the technique’s operation. 

d. General acceptance (the Frye test) can have a bearing on the inquiry.

2. This inquiry is a flexible one and the focus must be on the methodology, not on the conclusions that they generate. 

(3) Analysis: 

(4) Conclusion: the DC and ct of app. focused almost exclusively on general acceptance – accordingly, the judgment of the court of appeals is vacated and the case is remanded for the further proceedings consistent with this opinion. 

(5) This case is big
(a) 702 was intended to be more liberal than the common law rules under Frye which required that before and expert can give testimony it must be based upon well known and recognized scientific principals that are sufficiently established to gain “general acceptance” in the field that is going to be testified to.
(b) The court determined in this case that the general acceptance method was too restrictive.  702 was designed to change the general acceptance test.  
(c) The court said that the general acceptance standard was rejected when 702 was adopted b/c it didn’t explicitly include the general acceptance standard.
(i) Court said 1st look at the methodology used. 
1. What methodology is used? Has it been used in other cases, what is it’s rate of error, does it have predictable results, etc.
a. None of the methods used in this case hadn’t been used before to determine birth defects. 

i. Experts performing tests designed to demonstrate a conclusion and for one purpose – litigation.

(6) NY still uses Frye’s “general acceptance theory”

(a) we rejected Daubert’s reliance and relativity theory.  Frye has a real danger of excluding otherwise reliable expert testimony

(b) Frye errs on the side of exclusion, but Daubert relies on the side of admittance.

(7) On remand the DC found this testimony was to be excluded b/c it the tests that had been performed for litigation not scientific purpose.

(8) Methodology is critical under Daubert. 

ii) Kumho Tire Company, Ltd. v. Carmichael (US SC, 1999)(pg 442)

(1) Issue: Does Daubert apply to the testimony of engineers and other experts who are not scientists?

(2) Rule: It “requires a valid connection to the pertinent inquiry as a precondition to admissibility.”  And where such testimony’s factual basis, data, principals, methods, or their application are called sufficiently into question, the trial judge must determine whether the testimony has “a reliable basis in the knowledge and experience of [the relevant] discipline.  

(a) The factors identified in Daubert may or may not be pertinent in assessing the reliability, depending on the nature of this issue, the expert’s particular expertise, and the subject of his testimony. 

(3) Analysis: the DC did not doubt Carlson’s qualifications, rather it excluded testimony b/c, despite those qualifications, it initially doubted, and then found unreliable, “the methodology employed by the expert in analyzing the data obtained in the visual inspection, and the scientific basis, if any, for such an analysis.”

(a) Carlson’s transcripts (depositions) cast considerable doubt on upon the reliability of both explicit theory (the need for 2 signs of abuse) and the implicit proposition (about the significance of visual inspection in this case). Ex: he could not say whether the tire had traveled more than 10, 20, 30, 40, or 50 thousand miles, only that 6k miles was about how far he could say with any certainty. 

(b) The court also looked for defense of the Carlson’s methodology as applied in these circumstances, but found no convincing defense. 

(i) Method wasn’t used by any others, not subjected to peer review, and even his own findings indicated that the tire failure was as likely caused by over / under inflation.   

(4) Conclusion: the doubts that triggered the DC’s initial inquiry here were reasonable, as was the court’s ultimate conclusion.

(5) P claims that the tire was defectively made.  In this case what the D’s argues that 702 standards should be restricted to scientific standards and in other areas the General Acceptance theory applies. 
(6) The Daubert factors  will apply to experts in all areas.  However, keep in mind most areas you will deal with (i.e., DNA) are not disputed any more.  But if they are attack the methodology.
(7) In NY – doesn’t determine whether or not the methodology is reliable b/c all NY does is look at Frye general acceptance test.  
Section 3: Forms and Bases of Expert Testimony [FRE 703, 705]

Rule 703. Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their  prejudicial effect. 

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.

Lian’s notes:

Foundation:

Prof:

We first assume the subject is admissible that is it's generally accepted under either Dalbert or Fry, then we look to what the expert is to testify to.

Rule 703:

Expert may testify to what document/books/record he/she relied upon but cannot read it outloud to the jury UNLESS it has been admitted into evidence.  This rule applies to reports of other doctors, because those reports are hearsay.  (Hearsay exception of business records don't apply because it's the OTHER doctor's record not yours.  Except if it's certified under NYCPLR 4532... or something)

Rule 705:

Fed system allows you to skip the foundation, but NY does not.

Arkansas State Highway

In NY the basis of the expert's opinion and the basis of his findings must be set forth first.

NY Law: 

To put expert on stand, must show expert witnesse's training or experience.  

He need not be the best expert.  

Next, establish that the opinion will be helpful to the jury's understanding, Next establish the procedure and methodology is generally accepted or reliable. 

The Expert witness must testify that their opinion has a reasonable degree of certainty in whatever field.

The expert may rely on out of court documents.

Professional reliability exception to the hearsay rule:

Doctor may rely on material not in evidence, provided those material are generally accepted in the medical profession for formulating opinion, and those materials must be accompanied by evidence that establish their credibility.

NY Law: must show that the material is reliable in the formation of the opinion.  Then the opinion will be admitted to evidence, but not the outside material, those material will not be read to the jury.

Content of ER report can be read to jury, because they have been entered into evidence already.

Prof:

On cross examination the opposing party may read some parts of the inadmissible record/outside material, but not on direct examination.  Jury will be given limiting instruction.

f) Arkansas State Highway Commission v. Schell (CT of app. 1985)

i) Procedure: Jury found for P, D appeals

ii) Issue: whether or not the trial court erred in refusing to allow the appellant to inquire into the basis of the opinion of witness Neil Palmer 

iii) Rule: It is well settled that an expert may base his opinion on facts learned from others despite their being hearsay.  When an expert’s testimony is based on hearsay, the lack of personal knowledge on the part of the expert does not mandate the exclusion of opinion but, rather presents a jury question as to the weight which should be assigned his opinion.

(1) The rule for admission of expert testimony does not depend on the relative certainty of the subject matter of testimony, but rather on the assistance given by the expert testimony to the trier of fact in understanding the evidence or determining a fact is issue.

iv) Facts: D took some of P’s land in order to build highway. At trial P’s expert testified damages about 61k, D’s experts testified damages b/t 20-25k.  

(1) P asked if expert included severance damages were included in his estimate and he said no they were improper.  When D examined expert they asked why no severance damages were assigned to which counsel for the P objected.

(2) The court sustained the objection on the grounds that if the expert was allowed to testify about conversations he had with other experts / and studies he consulted, then he would be bringing in testimony of experts when they are not here.

v) Holding: Reversed and Remanded

vi) Reasoning: The experts method of gathering the data he utilized in forming his opinion should have been explained in order for the jury to weigh his opinion.  The relative weakness or strength of the factual underpinning of the expert’s opinion goes to weight and credibility, rather than admissibility. 

(1) An expert must be allowed to disclose to the trier of fact the basis facts for his opinion, as otherwise the opinion is left unsupported in midair with little if any means for evaluating its correctness. 

(2) Once the evidence is admitted, adequate safeguards remain to deal with this evidence such as cross-examination of the expert.

(3) The opinion would be irrelevant if grounded on facts found by the trier of fact not to exist in the particular case; but obviously the trier cannot assess the validity of assumed facts without knowing what they are.

Section 4: Opinion on Ultimate Issue [FRE 704]

Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

Lian’s notes:

704 - opinion to ultimate issue

a) prof: bad idea to use this

b) john hinkley shit - only applies to expert witness not lay witnesses.

NY Law: expert testimony is permitted on whether or not the defendant has the requisite mental state.  But must show that they have the legal knowledge of those legal term of art.

Legal conclusion are not helpful to the jury, because it is something that is the duty of the judge to explain to jury at the end of the trial.  All it does is it confuses the jury.  

g) Torres v. County of Oakland (Ct of app 6th cir., 1985)

i) Procedure: P appeals jury verdict for D in a employment discrimination case based on national origin.

ii) Issue: whether the trial court erred in admitting the testimony of Dr. Q because:

(1) Dr. Q’s testimony required her to know the intent or state of mind of Dr. Malueg, who ultimately who ultimately made the decision not to promote P, and that an opinion on another’s intent cannot be “rationally based on the perception of the witness.”  And

(2) The opinion must be helpful to the jury, but b/c Dr. Q’s testimony was couched as a legal conclusion, it was not helpful to the jury.

iii) Facts: P is Filipino by birth but has become a US citizen and has worked for D since 1979. Torres was either called an ass by her boss or he told her she would be an ass if she continued to do something.  Also her evaluation went for outstanding to average although the only category that went down in was attendance (she retained outstanding in the other categories.)  When P applied for a promotion she did not get it.

iv) Rule: 

(1) Under 701 - testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to clear up an understanding of his testimony or the determination of a fact and issue.

(2) Under 704: testimony otherwise admissible is not objectionable b/c it embraces the ultimate issue to be decided. 

v) Holding: Affirmed (Issue 1 disagree, Issue 2 agree with but harmless error)

vi) Reasoning: 

(1) The court held that the witness was privy to details of the interviewer's selection of the new supervisor.  Therefore the court held that the foundational requirement of personal knowledge of the outward events under Fed. R. Evid. 701 was satisfied.  

(2) 704 does not lower the bar so as to admit all opinions – it merely removes the proscription against opinions on ultimate issues as to shift the focus to whether the testimony is otherwise admissible 

(a) The precise language of the question put to Dr. Quiroga was whether "Torres had been discriminated against because of her national origin." In concluding that this question called for an improper legal conclusion, we rely on several factors. First, the question tracks almost verbatim the language of the applicable statute.  Title VII makes it unlawful for an employer to "discriminate against any individual . . . because of such individual's . . . national origin."  Second, the term "discrimination" has a specialized meaning in the law and in lay use the term has a distinctly less precise meaning.

h) US v. Thigpen (ct of app. 11th cir., 1993)

i) Procedure: D appeals conviction 

ii) Issue: D appeals conviction on grounds that FRE 704(b) was violated when the DC allowed the government to elicit testimony as to his ability to appreciate the nature or wrongfulness of his actions.

iii) Facts: D on trial for possession of weapon by felon, D asserts insanity as his D.  The prosecutor asked a series of questions to the psychiatric expert called by the defense aimed at eliciting an opinion as to whether a person suffering from schizophrenia would necessarily be unable to appreciate the nature of wrongfulness of his actions.  D objected but was overruled.  Prosecutor was allowed to ask the government’s witness a similar question over the objection of D. No question was asked whether D was able to appreciate his actions.

iv) Rule: under 704(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.

v) Holding: the government’s questions were allowed without error (affirmed)

vi) Reasoning: The testimony did not ask about D individually, just generally the effect of a schizophrenic disorder on a person’s ability to appreciate the nature or wrongfulness of his actions.

(1) While a thinly veiled hypothetical may not be used to circumvent FRE 704(b) the rule does not bar “an explanation of the disease and its typical effect on a person’s mental state.”

i) Wagman v. Bradshaw (2nd dept. 2002)(supplement)

i) Procedure:  

ii) Issue: Whether the chiropractor who treated P was properly permitted to testifyas to the contents of an inadmissible written report interpreting MRI films, which was prepared by another healthcare professional who did not testify, when the MRI films were not in evidence, and without proof that, as out-of-court material, the written MRI report was reliable.

iii) P argues:

iv) D argues:

v) Facts:

vi) Rule:

vii) Holding:

viii) Reasoning:

Chapter 6: Authentication and Identification [FRE Art. IX]

Section 1: Real evidence (FRE 901(a))

a) A party offering evidence must demonstrate certain things to the court before they can become admissible. 
i) The party must make a showing that the document or the thing is what it is purported to be. 
(1) The reasoning behind all these rules was to permit fraud – copies used to be made by hand. 
(2) The current theory as to why we want to make sure what we have before the court is the actual document at issue is to ensure the original language is submitted
(3) The determination by the court that the item or document is reliable enough to be admitted to evidence does not determine the issue.
(a) It does not bind the jury to that determination – they could find it is a forgery or a fraud.
(b) Juries are perfectly free to reject evidence a court rules is admissible.
Rule 901. Requirement of Authentication or Identification

(a) General provision.

The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

 (b) Illustrations.

By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge.  Testimony that a matter is what it is claimed to be. (The witness testifies the document is what it is claimed to be)

(2) Nonexpert opinion on handwriting.  Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation. (Mrs. Smith testifying that is her son’s signature on the document)

(3) Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated. 
(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances. (ballistics expert testified that the bullets have the same markings on them.)

(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker. 

(6) Telephone conversations. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone. (called phone number listed in phone book to be ABC paving and the person answered the phone “Hello, ABC paving…”

(7) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.  (breathalyzer machine – the procedure used to ensure the machine is accurate)

(10) Methods provided by statute or rule. Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

Rule 902. Self-authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting to be that of the United States, or of any State, district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2) Domestic public documents not under seal. A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3) Foreign public documents. A document purporting to be executed or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature and official position (A) of the executing or attesting person, or (B) of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation or is in a chain of certificates of genuineness of signature and official position relating to the execution or attestation. A final certification may be made by a secretary of an embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States. If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.

(4) Certified copies of public records. A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.

(5) Official publications. Books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materials purporting to be newspapers or periodicals.

(7) Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

(8) Acknowledged documents. Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgments.

(9) Commercial paper and related documents. Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions under Acts of Congress. Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activity.  The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian  or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; 

(B) was kept in the course of the regularly conducted activity; and

(C) was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

(12) Certified foreign records of regularly conducted activity.  In a civil case, the original or a duplicate of a foreign record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration by its custodian  or other qualified person certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted activity; and

(C) was made by the regularly conducted activity as a regular practice.

The declaration must be signed in a  manner that, if falsely made, would subject the maker to criminal penalty under the laws of the country where the declaration is signed. A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

Rule 903. Subscribing Witness' Testimony Unnecessary

The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.

b) Authentication generally records, or documents. Identification generally is handwriting, voice, physical description. 
c) Under 903 the subscribing witness doesn’t have to be produced. But they can be requested if there is a legitimate question.
d) US v. Johnson (ct of app. 9th. Cir. 1980)(pg 465)

i) Procedure: D appeals from conviction of assault by DC

ii) Issue: whether the ax was admitted into evidence without first being authenticated properly.

iii) Facts: Victim testified, and identified the ax (with some hesitancy) as the weapon used to commit the assault on him.

iv) D argues: witness’s testimony was inadequate as authentication b/c the witness failed to state specifically that he could distinguish this ax from any other, b/c he did not identify specific characteristics of the ax which could tie it to the incident.

v) State argues: the witness properly identified the ax and it was therefore authenticated.

vi) Rule:  FRE 901(a) “the requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”

(1) The terms of the rule are thus satisfied, and the proffered evidence should ordinarily be admitted, once a prima facie case has been made on the issue.  

(a) At that point the matter is committed to the trier of fact to determine the evidence’s credibility and probative force. 

vii) Holding: Requirements for admissibility specified in rule 901(a) had been met.

viii) Reasoning: the victim testified that he was “pretty sure” this was the weapon used against him, that he saw it in D’s hand, and that he was personally familiar with this particular ax b/c he had used it in the past.

(1) Therefore, based on the victim’s testimony a reasonable juror could have that this ax was the weapon allegedly used in the assault.  Any doubts he may have had should go to the weight accorded by the trier of fact.

ix) The basic question is “is that the ax you were assaulted with?” 
x) Another way around this: this is a generic item.  An ax is an ax. So if you can’t get it in under 901(a) you can get it in under Demonstrative evidence.  – you would have the witness describe the ax and then offer the ax as demonstrative of the ax.
a) US v. Olson (Ct of app. 7th cir. 1988)(pg 466)

i) Procedure: D appealed his conviction of first degree murder by the DC 

ii) Issue: D next alleges that the trial court erroneously admitted certain physical evidence despite the government’s failure to adequately establish a chain of custody for the items.

iii) Facts: the government introduced various physical evidence, including a number of bullets taken from the body.

iv) D argues: the bullets removed from the victim’s body during autopsy were improperly admitted b/c the FBI Agent’s “report of activity” doesn’t detail how the evidence was removed from its container upon arrival at the state crime lab and resealed and wrapped for shipping to the FBI lab in Washington, D.C.

v) State argues: The government concedes that b/c of the death of Agent Hunter prior to trial, there are unavoidable gaps in the chain of custody of the bullets and bullet frags.

vi) Rule: An uninterrupted chain of custody is not a prerequisite to admissibility.  Gaps in the chain go to the weight of the evidence, not its admissibility.  “If the trial judge is satisfied that in reasonable probability the evidence has not been altered in any material respect, he may permit its introduction.”

vii) Holding: We find no abuse of discretion.  Affirmed.

viii) Reasoning: D presented no affirmative evidence of altering or tampering with the evidence.  Additionally, the nature of the evidence – bullets and frags – make alteration of the evidence unlikely. 

(1) Finally, where the items have been in official custody and there is no affirmative evidence of tampering, a “presumption of regularity attends official acts of public officers and the courts presume that their official duties have been discharged properly.”

(a) The trial court’s discretionary ruling on identification of evidence sufficient for its admissibility is subject to reversal only for an abuse of discretion and gaps in the chain of custody go to the weight of the evidence rather than its admissibility. 

ix) The government must make a reasonable showing that the evidence has not been altered in any respect and the item is what it is purported to be.
x) Custody assures reliability – it assures it is what it is purported to be and it has not been altered
Section 2: Writings 

a) US v. Mangan (ct of app. 2nd cir 1978) (pg 468)

i) Procedure:  Ds appeal their convictions in the DC for Fraud

ii) Issue: Whether the exemplars used at trial were properly authenticated. 

iii) D argues: 

iv) State argues:

v) Facts: the state presented forms contained in D’s personnel file and two of the fraudulent tax returns and the testimony of a handwriting analyst.  

vi) Rule: FRE 901(a) The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

(1) FRE 901(b) gives several illustrations of sufficient authentication, one of which is (4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.
vii) Holding: Conviction affirmed – evidence properly authenticated.

viii) Reasoning: appellant claims that someone other than the taxpayer often prepares the tax return.  However, the appellant advances no explanation of who else could have written the material in his personnel file and the witness testified that the same person made the lettering on these forms. 

ix) In NY lay witnesses can testify in NY that the handwriting appears to be the defendant’s, but can not make a comparison between 2 documents – only an expert can. 
x) The Jury is permitted to do their own comparison.  An expert witness can make a comparison but he can not say that they are the same.
xi) Circumstantial evidence can be used to establish authenticity – there was no witness saying D filled out the forms in his file but b/c they were in his file we can conclude that the form was authored by the D. 
Section 3: Voices and Telephone Conversations
a) US v. Vitale (ct of app. 8th cir. 1977) (pg 471)

i) Procedure: D appeals conviction in DC for distributing controlled substances

ii) Issue: whether evidence about the telephone conversations should have been admitted.

iii) D argues:  a proper foundation was not laid – b/c the officer had not spoke to the D prior to the phone call and could not identify her voice then.

iv) State Argues: 

v) Facts: Officer testified that he called a residence and spoke with D.  After D objected to a lack of proper foundation, the officer testified that he had spoken with appellant on at least three occasions (two of which were the 2 face to face meetings), that he could identify appellant’s voice, and that the voice on the other end of the phone was appellant’s. 

vi) Rule: FRE 901(b) (5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(1) The Committee notes stated: “the requisite familiarity may be acquired either before or after the particular speaking which is the subject of the identification.

vii) Holding: This clearly meets the standard of admissibility

viii) Reasoning: The officer testified that he had spoken with the D personally on two occasions and could identify her voice.  Furthermore, identity may be proven by circumstantial evidence.  Thus, D’s presence at the parking lot designated during the second phone call, matching the physical description given on the phone, and riding in the car described on the phone is strong evidence that she is the party with whom the officer spoke.

b) Notes: 

i) Rule 901(b)(5) permits voice identification based upon familiarity acquired “at any time,” including in anticipation of litigation.

ii) Rule 901(b)(6) covers identification of the party who received a telephone call.  Identification of the calling party is normally established under example (5) or (4);  self identification alone is insufficient.

Section 4: Photographic Evidence 
a) Does this photo fairly and accurately depict the intersection as it appeared on the day of the intersection?
i) Doesn’t have to be exact replication but it has to be a fair and accurate representation. 
b) Fisher v. State (ct of app. Arkansas 1982) (pg 473)

i) Procedure: D charged with theft of property, and convicted

ii) Issue: whether the video evidence was properly admitted

iii) D argues: that the trial court erred in admitting in evidence a video tape recording, since no witness testified that the photographic evidence was a fair and accurate representation of the subject matter.

iv) State Argues:

v) Facts: D and daughters were convicted of stealing groceries from a store which they had been hired to clean.  The manager of the store had installed a video camera on the premises prior to the time that the D and her daughters arrived.  The trial court required the state to present the foundational facts which would support its claim that the video tapes were admissible.  The manager of the store testified that he set up the camera and that it hadn’t been altered.

vi) Rule: The admissibility of photographic evidence is based on two different theories.  One theory is the "pictorial testimony" theory.  Under this theory, the photographic evidence is merely illustrative of a witness' testimony and it only becomes admissible when a sponsoring witness can testify that it is a fair and accurate representation of the subject matter, based on that witness' personal observation.  Obviously, the photographic evidence in this case is not admissible under such a theory, since no person could verify that the video tape accurately represented what occurred at the store, based on personal observation. A second theory under which photographic evidence may be admissible is the "silent witness" theory.  Under that theory, the photographic evidence is a "silent witness' which speaks for itself, and is substantive evidence of what it portrays independent of a sponsoring witness.

vii) Holding: Photographic evidence is admissible where its authenticity can be sufficiently established in view of the context in which it is sought to be admitted.  Affirmed.

viii) Reasoning: It is enough to say, that adequate foundational facts must be presented to the trial court, so that the trial court can determine that the trier of fact can reasonably infer that the subject matter is what its proponent claims.  Court’s already use this theory with X-rays (including Arkansas) whether they know it or not. Therefore, this standard is already applied. 

ix) Installed prior to commission of crime, working properly, hadn’t been tampered with, running through the whole period of time, the only way someone could tamper with it was approaching from the front.
Section 5: Demonstrative (Illustrative) evidence
a) Demonstrative evidence is used all the time –
b) Smith v. Ohio Oil. Co. (Ct of app. of ill. 1956) (pg 477)

i) Procedure: D appeals verdict by jury assessing liability in the amount of 50k

ii) Issue: Whether the use of a plastic model of a human skeleton to assist the explanations of a medical witness.

iii) P argues: 

iv) D argues: that this is error on the ground that it was unnecessary to an understanding of the issues, was gruesome, and tended only to arouse emotion rather than explaining anything.

v) Facts: The trial court permitted the use of a plastic model of a human skeleton by a medical witness for the P.  The witness used the model to show the normal alignment of the pelvis and an x-ray to show the P’s alignment as a result of his injury.  He pointed out how this would effect the ability to balance or stoop over.  

vi) Rule: Demonstrative evidence is distinguished from real evidence in that it has no probative value in itself, but serves merely as a visual aid to the jury in comprehending the verbal testimony of a witness.

(1) The limitations are: that the evidence must be relevant and the use of the object actually explanatory.  

(2) As a result, the use of such evidence is usually left to the discretion of the trial court, and expressions of disapproval are generally based on irrelevance, or that the model, picture, etc., was misleading or not explanatory.

vii) Holding: the explanation was relevant, legitimate, helpful, and contained nothing emotional or dramatic in character.  Judgment affirmed. 

viii) Reasoning: This was important as an explanation of the doctor’s statement that a built-up shoe would not remedy the condition.

Chapter 7 - Contents of writings, Recordings, and Photographs (Best Evidence Rule)
Section 1: Introduction; Definition of “writing” [FRE 1001(1)]
Rule 1001. Definitions

For purposes of this article the following definitions are applicable:

(1) Writings and recordings. "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs. "Photographs" include still photographs, X-ray films, video tapes, and motion pictures.

(3) Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

(4) Duplicate. A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

a) Producing the “best evidence” is critical when interpreting a contract, mortgage, etc. because the recollection of the terms are often mistaken. 
b) US v. Duffy (ct of app. 5th cir. 1972) (pg 480)

i) Procedure: D appeals conviction by jury of transporting a motor vehicle in interstate commerce from Florida to California knowing it to have been stolen.

ii) Issue: Whether testimony evidence of shirts in the trunk of the car allegedly containing the initials DUF was properly admitted.

iii) D argues: the admission of the evidence violated the “Best Evidence” rule.  According to his conception of the “Rule,” the Government should have been required to produce the shirt itself rather than testimony about the shirt.

iv) State Argues: the rule only covers writings and the shirt is a chattel, not a writing.

v) Facts: D allegedly drove a car from Florida to California, when the car was found by the cops there were two suit cases in the trunk.  The court allowed an FBI agent and Police Officer to testify that found inside one of the suitcases was a white shirt imprinted with the initials DUF.  The D objected to the testimony and asked that the court require the government to produce the shirt.  The judge overruled the objection and admitted the testimony. 

vi) Rule: In proving the contents of a writing, where such terms are material, the original writing must be produced, unless it is shown to be unavailable for some reason other than the serious fault of the proponent.

vii) Holding: the trial judge was correct in allowing testimony about the shirt without was correct in allowing the testimony about the shirt without requiring the production of the shirt. 

viii) Reasoning: The shirt with a laundry mark would not, under ordinary understanding, be considered a “writing” and would not, therefore, be covered by the “Best Evidence Rule.”  

(1) When the disputed evidence, such as a shirt in this case, is an object bearing a mark or inscription, and is, therefore, a chattel and a writing, the trial judge has discretion to treat the evidence as a chattel or as a writing. 

(a) In reaching his decision, the trial judge should consider the policy-consideration behind the “Rule.” 

(2) Also, the terms of the “writing” were by no means central or critical to the case against Duffy.  The shirt was collateral evidence of the crime.  Furthermore, it was only one piece of evidence in a substantial case against D. 

ix) Photographs easily comply with the “Best Evidence” rule.  If it is generated from the negative it is considered to be the original.
x) The same theory would apply to x-rays or MRI films – if they are produced from the same technology (i.e., the photograph negative)
Section 2: Requirement of Original; “To prove the content”  [FRE 1002]

Rule 1002. Requirement of Original  (this is the actual “Best Evidence” rule)

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

a) US v. Gonzales-Benitez (ct of app. 9th cir. 1976) (pg 483)

i) Procedure:  D appeals conviction for importing and distributing heroine

ii) Issue:  whether testimony relating to conversations with informers during a certain meeting in a motel room in Az. was properly admitted.

iii) D argues:  the trial court erred in permitting testimony relating to a conversation that was recorded.  They claimed since the conversations were recorded on tape, the tapes themselves, and not testimony of one of the participants, were the “best evidence” of the conversations.  

iv) State Argues:

v) Facts: 

vi) Rule: In proving the contents of a writing, where such terms are material, the original writing must be produced, unless it is shown to be unavailable for some reason other than the serious fault of the proponent.

(1) It is a rule only applicable when one seeks to prove the contents of documents or recordings.

vii) Holding: The trial court was correct in dismissing the objection.  Affirmed.

viii) Reasoning:  The appellants misconstrue the purpose and effect of the “Best Evidence” Rule.  

(1) If the ultimate inquiry had been to discover what sounds were embodied on the tapes in question, the tapes themselves would have been the “best evidence.”

(a) However, the content of the tapes was not a factual issue relevant to the case.   

(i) The tape recordings, if intelligible would have been admissible as evidence of those conversations.  But testimony by the participants was equally admissible and was sufficient to establish what was said. 

ix) The content of the tapes was not sought to be proven, only the content of the conversation.  The conversations could have been proven in one of two ways – you could have testified about the conversation, or played the tape.
x) The payment of a debt or delivery of goods may be testified to orally without the receipt – they are not seeking to prove the contents of the receipt only the goods that were delivered. 
(1) You are trying to prove the transaction occurred – not the internal workings of the document 
xi) The absence of contents does not require the production of records.  The gov’t testified that boxes of calculators had been stolen.  The witnessed testified that we went through our records and determined that they hadn’t been sold.  The court held that testimony as to what is not in a document is not proof in terms of the contents of a document. 
(1) Proof of the negative does not require production
xii) If you want to prove there was not interest rate stated in the promissory note I signed on the day I took the loan – then you need the document b/c you are trying to prove the inner contents of the document.
(1) The rule is the same in NY as it is in the federal system.
xiii) Photocopies – as long as the document is properly reproduced it can be used in place of the original. Unless there is a question to the validity of the copies, there is an issue of the accuracy, or there is a problem (in terms of readability) with the copy.  
Section 3: Originals and Duplicates [FRE 1001(3), (4); 1003]

Rule 1001. Definitions

For purposes of this article the following definitions are applicable:

(1) Writings and recordings. "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs. "Photographs" include still photographs, X-ray films, video tapes, and motion pictures.

(3) Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

(4) Duplicate. A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

a) In NY, under 4539 of the CPLR the duplicates must have been made in the regular course of business. If the civilian makes the copy outside the course of a business environment the courts are loose to admitting it as long there is some testimony stating they are fair and accurate.
b) US v. Rangel (ct of app. 8th cir. 1978)

i) Procedure: D appeals his conviction of knowingly and fraudulently demanding that a debt due from the US be paid by virtue of a false instrument.

ii) Issue:  whether photocopies of the original sales receipts were properly admitted

iii) D argues: challenges the admissibility of the customer copies b/c they are not the original altered receipts and therefore did not constitute the best evidence.

iv) State argues: 

v) Facts: D attached and submitted for reimbursement copies of the customer receipts to the EPA.

vi) Rule: In proving the contents of a writing, where such terms are material, the original writing must be produced, unless it is shown to be unavailable for some reason other than the serious fault of the proponent.

vii) Holding: Conviction affirmed. Copies properly admitted under FRE 1001(3)

viii) Reasoning: The government had to prove the contents of the photocopies of the altered receipt since the photocopy, not the altered receipt, was identified as the document D had submitted to support his demand for payment.  Thus, the photo copies were admitted as originals.  

(1) However, even if the photocopies are considered to be duplicates, as Xerox copies may be,  they would also be admissible, since D did not raise a genuine issue concerning their authenticity.  

(2) The merchant’s copies were described by the DC as carbon copies of Master Charge sales slips, and as such were properly admitted as originals under FRE 1001(3)

Section 4: Admissibility of Other Evidence of Contents [FRE 1004]

Rule 1004. Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if--

(1) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or 
(2) Original not obtainable. No original can be obtained by any available judicial process or procedure; or (ex: someone in Missouri has the original and you are in NY without subpoena power to get)

(3) Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or 
(4) Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue. 

a) These are situations where you can’t get the original through no fault of your own.
b) Neville Construction v. Cook Paint & Varnish Co. (ct of app. 8th cir. 1982) (pg 488)

i) Procedure: D (cook) appeals from a jury verdict awarding P 80k in damages in a negligence and breach of warranty action.

ii) Issue: Whether or not Dennis Neville should have been permitted to testify regarding the contents of Cook’s brochure describing the characteristics of Coro-Foam insulation.

iii) D argues: Cook argues that P’s testimony was not the “Best Evidence” of the contents of the brochure and b/c P had identified a brochure similar to the one destroyed in the fire P should have introduced that brochure as a duplicate.

iv) P argues: 

v) Facts: P testified about the contents of a brochure describing the characteristics of the foam insulation because the original had been destroyed in the fire which caused the damaged being sued upon. 

vi) Rule: The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if-- (1) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or

vii) Holding: Affirmed-  the court properly admitted the testimony of Dennis Neville as secondary evidence of the contents of the brochure destroyed in the fire. 

viii) Reasoning: The FRE recognize no degrees of secondary evidence to prove the contents of a writing that has been lost or destroyed. 

(1) The testimony or a similar brochure – they are both secondary evidence and therefore either were acceptable. (once secondary evidence is allowed then it doesn’t matter what type of secondary evidence is used – no preference for one over the other)
ix) There are two sources of secondary evidence here: the similar brochure and the testimony of his recollection of what is contained in the brochure. 
c) US v. Marcntoni (ct of app. 5th cir. 1979)(pg 489)

i) Procedure: Husband and wife appeal their convictions for armed bank robbery and assault with a dangerous weapon

ii) Issue: whether the Detective’s testimony was secondary evidence of the content’s of the 10 dollar bills and not admissible b/c the government failed to establish any of the conditions to the admissibility of secondary evidence specified by FRE 1004.

iii) D argues: 

iv) P argues:

v) Facts: Detective searched D’s premises and recorded the serial numbers to several 10 dollar bills.  Some of the serial numbers matched ones that were stolen from the bank.  Upon return with warrant for seizure of bills the Detective was unable to locate them in the D’s premises.  At trial the detective testified about the serial numbers he found.

vi) Rule: FRE 1004 The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if-- (1) Originals lost or destroyed. All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or (2) Original not obtainable. No original can be obtained by any available judicial process or procedure; or (3) Original in possession of opponent. At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or (4) Collateral matters. The writing, recording, or photograph is not closely related to a controlling issue.

vii) Holding: Convictions affirmed – Trial judge’s decision to receive the evidence was correct. 

viii) Reasoning: If the detective’s testimony constituted secondary evidence then at least one of these conditions was met.  Under (1) the judge would have been authorized to find, that the two bills were lost or destroyed.  The TJ could also have found under (2) that no original could be obtained by any available judicial process or procedure b/c even if subpoenaed it is unrealistic to expect that the Ds would have produced the bills to help complete the case against them.  Also under (3) the Ds were put on notice that the serial numbers of the two bills would be subject of proof at the trial and that, having not produced them at trial, the Ds could not object to the use of the Detective’s notes. 

ix) Once the objection to the evidence under the “best evidence” rule is made, the proponent must go to 1004 and “plug” in a reason for its use.
x) Even if the original was in the hands of the D then the government has no power to compel the D to turn it over b/c it would violate the 5th amendment. 
d) Notes: 
i) Proof that the original is lost normally consists of testimony describing a fruitless diligent search.  Occasionally direct evidence destruction or loss may be shown.  Sufficiency of the foundation is regarded as a matter within the trial court’s discretion.

ii) Bad Faith required: Intentional destruction by the proponent by no means forecloses use of exception (1); bad faith must appear.

(1) An adverse inference about a party’s consciousness of the weakness of his case, however, cannot be draw merely from his negligent loss or destruction of evidence; the inference requires a showing that the party knew the evidence was relevant to some issue at trial and that his willful conduct resulted in its loss or destruction.

iii) See page 492 of book for foundation  

e) Farr v. Zoning Board of Appeals of town of Manchester (SC of errors of Conn. 1953)

i) Procedure: appeal from zoning decision, 
ii) Issue: the objection is that they shouldn’t be allowed during the course of their testimony as land owners b/c the best evidence of their land ownership is the deed to their land. And further they are testifying to the contents of their deed. 
iii) D argues: that admitting the testimony of the Ps that they are Manchester taxpayers, landowners and electors the court violated the best evidence rule and so committed error.

iv) P argues:

v) Facts: 

vi) Rule: the best evidence rule applies when the issue of title or ownership is directly involved, and not when it is collaterally involved, in which case a prima facie right of ownership may be established by parol evidence from one qualified to speak. 

vii) Holding: No error – the court properly admitted the testimony of the plaintiffs that they were also taxpayers and electors. 

viii) Reasoning: the D’s claim overlooks the distinction which exists in a case involving ownership of land between the proof which is essential where the question of title is directly in issue and that which is essential where it is only collaterally involved.  The question of title was only collaterally involved in the present case, because the decision of the case would not conclusively determine whether the Ps were the owners of the properties concerning which they testified.

Section 5: Public Records [FRE 1005]

Rule 1005. Public Records

The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

a) Generally public documents are admissible without a witness as long as they are certified as official. 
b) Englund v. State (Ct of App. Texas, 1997)

i) Procedure: D appeals revocation of his probations.

ii) Issue: whether the facsimile transmission of a certified copy of the judgment in the Cameron County DWI case was properly admitted.

iii) D argues: 

iv) P argues:

v) Facts: D convicted of DWI, while on probation was convicted of same offense in another jurisdiction.  At probation revocation proceeding the state offered a facsimile copy of the conviction for DWI from the other jurisdiction. D objected and the court overruled, allowing the copy into evidence.

vi) Rule: Under Rule 1002, when a party seeks to prove the contents of a writing, the original writing is required except as otherwise provided by the rules or law.  Rule 1005 provides otherwise.  Under Rule 1005 the judgment, as an official record, or as a document authorized to be recorded or filed and actually recorded or filed, could have been proven by copy, certified as correct in accordance with Rule 902 or testified to be correct by a witness who has compared it with the original.

vii) Holding: Affirmed – the court of appeals did not err in holding the trial court did not abuse its discretion in admitting the exhibit into evidence as a duplicate of a certified copy under rules 1005 and 1003.   

viii) Reasoning: there is no dispute that a deputy clerk prepared a certified copy of the judgment.  The rules are flexible enough to allow for an interpretation leading to the conclusion that the exhibit was admissible under rule 1005 and 1003.

ix) You have a situation where there is not exact compliance with the rule but the court lets it in because it is reliable.
Section 6: Summaries [FRE 1006]

Rule 1006. Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.

a) There must be a demonstration if challenged that everything used to prepare this summary is admissible. 
i) There are two types of summaries – voluminous material that has not been admitted into trial.
ii) There is a lawyers summary of all the evidence presented (admitted) at trial.
b) US v. Bakker (ct of app. 4th Cir. 1991)

i) Procedure: D appeals convictions for fraud and conspiracy. 

ii) Issue: Whether 11 tapes summarizing over 200 hours of D’s television broadcasts were properly admitted into evidence.

iii) D argues: that before the composite tapes could come into evidence, the original broadcast tapes on which the composites were based first had to be introduced into evidence.

iv) P argues:

v) Facts: televangelist raised millions though selling partnerships on television broadcasts but misused the funds.

vi) Rule: FRE 1006: The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court. 

vii) Holding: Affirmed - 

viii) Reasoning: The purpose of 1006 was well served in this case since viewing all of the original broadcast tapes would have taken over 200 hours of the court’s and jury’s time.  

(1) The language of the rule also does not require that the original voluminous material be introduced into evidence; rather it simply requires that the material be made available to the other party. 

(a) It is undisputed that D’s counsel had access to the original broadcast tapes at least six months prior to trial.  Requiring the government to formally introduce the underlying tapes into evidence would have served no useful purpose.

(2) Any objection D had to the substance of the composite tapes goes to weight not admissibility. 

ix) Summaries admissible without the underlying evidence being admitted.
(1) There needs to be a showing of reliability or a reliable process 
c) Notes: 

i) Summary evidence is admissible under rule 1006 only if the underlying materials are admissible.

ii) The underlying materials need not be introduced in evidence, and the rule provides that whether to require that they be produced in court is a matter of the court’s discretion.

iii) A proper foundation for a summary must establish the admissibility of the underlying materials and the accuracy of the summary.

iv) The rule requires that the underlying material, not the summary itself, be made available to the adverse party before trial.

v) Rule 1006 does not require that it literally be impossible to examine all the underlying records, but only that in-court examination would be inconvenience.

vi) The Summary permitted by the rule may be either a tangible exhibit or testimony.

Section 7: Testimony of Written Admission of Party [FRE 1007]

Rule 1007. Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the non-production of the original.

a) Rule 1007 allows proof of the contents of a writing by the opposing party’s testimony, or deposition, or written admission, but not by an oral out-of-court admission.

b) Under FRE 1007, in a case concerning a written contract, the terms of the contract may be shown by opposing party’s deposition, trial testimony, or by a letter in which the party describes the terms, but not by testimony of another witness to the party’s oral statement describing the terms. 

c) The exclusion of oral admissions ceases when non-production of the original has been excused under FRE 1004 and secondary evidence generally has become admissible. 

i) Once you get under 1004 you can use the oral admissions. But if you do have a written admission or prior trial testimony that becomes admissible in and of itself.
d) You do not have to have the original document if you have prior testimony of your opponent stating the terms. 
Section 8: Functions of the Court and Jury [FRE 1008]

Rule 1008. Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104. However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.

a) Seiler v. Lucasfilm (ct of app. 9th cir, 1986)

i) Procedure: P appeals dismissal of suit and granting of summary judgment for D by the district court


ii) Issue: whether the court properly applied FRE 1004(1) and whether FRE 1008 requires a trial b/c a key issue would be whether the whether the reconstructions correctly reflect the contents of the originals.

iii) D argues: 

iv) P argues: the issue of whether or not the original ever existed should be left to the jury.  
v) Facts: P claims that Lucas stole his design for the space walker in his film.  P was unable to present his original design, only his copyright that he didn’t file until 1981.  The Film came out in 1980. The District judge applying the best evidence rule, found that P had lost or destroyed the originals in bad faith under 1004(1) and denied admissibility of any secondary evidence. 

vi) Rule: FRE 1008 states, in essence, that when the admissibility of evidence other than the original depends upon the fulfillment of a condition of fact, the trial judge generally makes the determination of that condition of fact.

vii) Holding: Affirmed – the trial judge properly held the hearing to determine their admissibility.

viii) Reasoning: the condition of fact which P needed to prove was that the originals were not lost or destroyed in bad faith.  Since the admissibility of the reconstructions was dependent upon a finding that the originals were not lost or destroyed in bad faith, the trial judge properly held the hearing to determine their admissibility.

Review of real evidence vs. Demonstrative evidence – real: evidence bearing on the issue.  Demonstrative evidence is used to demonstrate or describe something about which the witness is testifying.  The Demonstrative evidence before it can be used must be show to be substantially similar. Must show hasn’t changed and part of the incident (ex: a picture of the intersection) Where you have something that doesn’t have distinctive qualities (ex: brick of cocaine) you need to show that it was used in the crime and then you get into chain of custody. All real and demonstrative evidence is subject to 403 objections.

It is permissible in the use of demonstrative evidence to recreate the incident.  (ex: a video)
Chapter 8 – Privileges [Art V]

Section 1: Spousal [Uniform Rules of Evidence – Rule 504)

a) Adverse Testimony in a Criminal Case 

i) A privilege limits the concept that all relevant evidence is admissible. It takes otherwise relevant evidence and makes it inadmissible. 
ii) The basis for the privileges are policy reasons to encourage the exchange of information and to protect certain relationships. 
(1) Attorney – client, doctor – patient, family, self-incrimination, clergy privileges, etc.
(2) They can be found in the Constitution (5th amendment), common law, case law, statutes 
iii) In criminal proceedings in federal court the common law is going to apply as to priveleges unless there is a federal statute on the contrary.
iv) In federal civil proceedings, if there is a state decision then that state law will apply.
v) Although 501 is the only one ever enacted the federal courts use the others as a guide
vi) In NY, the central purpose is to promote communication. The only conversations that are protected by a privilege are those necessary to preserve the purpose of the privilege. (ex: if during your medical exam you tell your doctor that you are so glad to see them you got drunk and drove home last week and were arrested – that isn’t protected.
(1) Only the content of the conversation essential to the relationship.
vii) Most NY privileges are found in the CPLR and the CPL – waivers of privileges are applied broadly. 
(1) Only the holder of the privilege can waive the privilege – i.e. the client, the patient, 
(2) Waivers occur when someone gives up their privilege, discloses the information to a third party (i.e., tell your friend what you and your lawyer talked about)
(3) If you place the condition in issue then you waive your doctor patient privilege.
(4) A waiver does not occur unless you make statements as to what was actually said.  You have to get into the substance of the communication before there is a waiver.  
(5) Only the part you disclose is waived.
viii) Claims of privilege are determined by the court in camera. 
ix) Federal Spousal privilege: 
(1) refers to confidential communications made during the course of a valid marriage (not while engaged, divorced, living together)
(2) There are two types of spousal:
(a) Testimonial 
(b) Confidential communication privilege   
(3) Testimonial privilege: A spouse who is called as a witness at her husbands criminal trial as the privilege not give adverse testimony against the other spouse.  The witness-spouse has the testimonial privilege and only applies in a criminal proceeding.
(a) If the other driver sues husband for money damages and wife is in the car she doesn’t have the privilege. Not in Civil proceedings!
(4) Confidential communication privilege can be asserted by either party.  wife-witness is testifying and the prosecution asks “what did you two talk about?” 
(a) The D-husband can object
(b) This privilege applies in civil proceedings and either spouse can assert the privilege.
(5) The testimonial privilege ends when the marriage ends. It can only be asserted during the course of the marriage. 
(a) A trstimonial spouse can not assert the privilege if the crime involves the abuse of children in the household. 
(6) The Witness spouse can be compelled to give favorable testimony to the accused over her claim of privilege. 
(7) As to confidential communications – lasts after the marriage has ended, can be asserted by either party in a criminal or civil proceeding. 
(8) In NY the testimonial privilege does not exist, can not be asserted the testimonial privilege as to an event in the state of NY.  She has to testify about here observations but the confidential communication privilege does apply.
x) Trammel v. US (US SC, 1980) (pg 504)

(1) Procedure: The D appeals the DC ruling that D’s wife could testify in support of the Government’s case to any act she observed during the marriage and to any communication “made in the presence of a third person”; however, confidential communications b/t D and his wife were held to be privileged and inadmissible. 

(2) Issue: Whether the accused may invoke the privilege against adverse spousal testimony so as to exclude the voluntary testimony of his wife.

(3) D argues: 

(4) P argues:

(5) Facts: D convicted of importing heroine, his wife was indicted as a coconspirator. She agreed to testify against D under a grant of immunity.  D claimed that her testimony was inadmissible b/c he had invoked his spousal privilege.

(6) Rule: The witness-spouse alone has a privilege to refuse to testify adversely; the witness may neither be compelled to testify nor foreclosed from testifying and once disclosed to a third party (or occurring in the presence of a third party) the privilege is waived. 
(a) She had the testimonial privilege but there was no communication privilege because the communications were made is the presence of the third party.

(b) As to conversations that wife and husband had in presence of third parties the wife can claim the testimonial privilege and refuse to disclose

(7) Holding: Affirmed – testimony was properly admitted and did not violate the privilege.

(8) Reasoning: Under FRE 501 the court may interpret common law privileges in light of “reason and experience.”  “Reason and experience” no longer justify so sweeping a rule as that found acceptable by the Court in Hawkins.  According the rule should be modified.

i) NY CPLR 4520 – husband and wife
(1) a husband or wife shall not be required, or without consent of the other is living, allowed, to disclose a confidential communication made by one to the other during the marriage.
(2) Test: would not have been uttered but for the nature of the relationship.
(3) If a spouse repeats a confidential communication to a third party- that third party can testify to that statement.
ii) In NY we have the family privilege, and it exists when a child turns to his parent for guidance and direction unless it is relative to a crime committed against another family member, or made in an on going desire to continue to commit fraud.
(1) May apply to adult children. 
(2) Not clear if it applies if the parent is willing to breach.
iii) The Attorney Client privilege statute in NY, bars the testimony of one who obtains evidence of a privilege communication without knowledge of the client.
(1) The third party who finds out about the confidential communication they are barred from testifying. This is only true with Attorney client – any other privilege the third party can testify.
iv) In NY and in Federal system – conversations between spouses concerning past or future crimes in which both participated in they are not privileged.
v) Notes:
(1) The testimony privilege, in accordance with its modern rationale, applies only to testimony during marriage.  Therefore, unlike the communications privilege, it is terminated by divorce.

(2) More reason versions usually contain an exception “as to matters occurring prior to the marriage.”

(3) Both marital privileges require a legally valid marriage.  A good faith belief that a marriage is valid is not sufficient.

(4) The testimonial privilege only applies when the spouse’s testimony would be adverse to the defendant spouse.

b) Confidential Communications

i) Stafford v. State (Criminal ct of app. of Oklahoma, 1983)

(1) Procedure: D appeals his convictions of 6 counts of murder and sentence of death on the grounds that the trial court erred by allowing his wife to testify.

(2) Issue: Whether D’s wife’s testimony violated the husband and wife privilege. 

(3) D argues:

(4) P argues:

(5) Facts: D, Wife, and D’s brother robed a restaurant and D and brother killed all 6 employees.  Wife testified she heard a lot of gunfire and screaming coming from the other room.

(6) Rule: Confidential communications b/t husband and wife are those made when they’re alone, or are those expressly made confidential, or are of a confidential nature induced by the marital relationship, the disclosure of which are calculated to disturb the marital relationship.  

(a) Rule 2: Third parties may testify to communications had between husband and wife, overheard by such third persons.  Irrespective of whether communications b/t husband and wife are intended to be confidential, third persons may testify as to conversations overheard, whether accidentally or by design. 

(7) Holding: Affirmed- wife’s testimony did not violate privilege 

(8) Reasoning: The trial judge specifically limited wife’s testimony to her personal observations and conversations with her husband which were made in the presence of third persons.  The Evidence at trial established that D’s brother was present during conversations.

ii) Notes: 
(1) The communication must be made during the marriage.  Divorce, however, does not end protection for a communication made during coverture.

(2) The federal courts have consitently refused to apply the privilege to communications concerning present or future crimes in which both spouses are participants, or to communications that relate to a crime against the spouse or a child or a member of the household.

iii) Constancio v. State (Sc of Nv. 1982)

(1) Procedure: D appeals conviction for rape on grounds that wife’s testimony violated privilege.

(2) Issue: whether sexual behavior during marriage should be classified as communication protected by the spousal privilege.

(3) D argues:

(4) P argues:

(5) Facts:

(6) Rule:

(7) Holding: Affirmed – meaning of communication not extended to include sexual behavior.

(8) Reasoning: definition of communication should be limited to expressions intended by one spouse to convey a meaning or message to the other.

c) Parent-Child  

Section 2: Lawyer – Client 

a) Confidential Communication 

i) Federal system relies upon the common law and in NY we rely upon 4503.  

ii) It is the privilege of the client – the attorney can not waive 

iii) A client can either be a natural person or a corporation.

iv) See pg 519 of book for rule 

v) We have a person who steps of a railway car and gets injured. They go to see an attorney and the next day decide they do not want that attorney or the attorney decides they do not want the client. The privilege still applies, even if fired after a month.

(1) This also applies to attorney work product – these things exist even if a lawsuit or indictment is never brought – it is the consultation that is being protected.

vi) Generally not protected from the attorney disclosing you are the client or the fee that is paid – the confidentiality of the communication about the relevant legal issue is protected 

vii) In NY 4503 applies – must be a communication made in confidence and must be made for the purpose of obtaining legal assistance.

viii) Consulting with attorney in order to obtain advice for another person is not covered by the privilege b/c the person having the conversation with the attorney is not the client.

ix) The privilege applies to agents of the attorney – i.e., investigators, accountants, etc. – those who are hired to assist the attorney.

x) There must be an intent on the part of the client not to disclose – if a third party is present there is implicit intent to disclose 

xi) Inadvertent disclosure – i.e. a friend of spouse overhears conversation between husband and attorney in the other room – the client acted reasonably and intended to keep confidential.

xii) Even if there is a falling out between the two common clients, the attorney is still barred from disclosing. 

xiii) Corporations:

(1) Can be a client and have an attorney client privilege.

(2) The corporation itself can asset the privilege and can prevent its employees from reveling confidential communications that the employee may have had with corporation counsel.

(3) The corporation is the only one who can waive the privilege- the employee cannot.

(a) The waiver must come from a top level corporate employee who is authorized to act on behalf of the corporation. 

(b) A lower level employee has no authority to waive the privilege even though they are bound by it.  

xiv) Government agencies:

(1) Heads of the government agencies or executive level officials who consult with attorneys about matters are protected to matters relative to the agencies but not to matters not relevant to the agency.

xv) In the federal system, wife shoots husband and asserts insanity defense, lawyer hires psychiatrist to examine D.  The psychiatrist is later subpoenaed – has the client waived that privilege so that the psychiatrist can disclose?

(1) Not in Federal system, a D does not waive the privilege.  Agents of the attorney are covered under the privilege.

(2) In NY an insanity defense waives the client’s privilege in regards to examinations by the defense psychiatrist of the D are waived and the government has a right to examine the psychiatrist. 

(a) So you should first hire the psychiatrist and wait till they return their findings to make your decision and file the notice of insanity defense.

xvi) Attorney work product – any documents, notes, memos, briefs, etc. prepared by the attorney for purpose of rendering legal advice and services to the client are protected by the attorney-client privilege. 

xvii) In both NY and federal systems a person who obtains knowledge of the confidential communication between an attorney and client without the client’s knowledge is not allowed to disclose as long as the client made reasonable efforts to keep confidential.

(1) However, if the client discloses the content of communications to a third party they have waived the privilege. 

i) Client’s identity; Fee Arrangements

(1) In Re Grand Jury Subpoenas (Anderson) (ct of app. 10th cir. 1990)

(a) Procedure: Ds (a group of lawyers) appeal their jailing and holding in contempt by the court for their refusal to reveal their source of payment of their fees incurred during their representation of four defendants on drug charges. 

(b) Issue:

(c) D argues:

(d) State Argues:

(e) Facts:

(f) Rule: Identity of an attorney’s client and the source of payment for legal fees are not normally protected by the attorney-client privilege. There are three major exceptions know as the legal advice exception, the last link exception, and the confidential communication exception. 

(i) Legal advice exception: the client identity and fee information are not protected by the attorney-client privilege except where there is a strong probability that disclosure would implicate the client in the very criminal activity for which legal advice was sought. (In order for this exception to apply, the person seeking the advice must be the client of the attorney involved and must have sought legal advice about the very activity for which the fee information is sought.

(ii) Last Link Exception: information, not normally privileged, should be protected when so much of the substance of the communications is already in the government’s possession that additional disclosures would yield substantially probative links in an existing chain of inculpatory events or transactions.”  “Also…a limited and narrow exception to the general rule, one that obtains when the disclosure of the client’s identity by his attorney would have supplied the last link in an existing chain of incriminating evidence likely to lead to the client’s indictment.”

(iii)  Confidential Communication exception: holds that an exception to the general rule that a client’s identity is not privileged exists in the situation where the disclosure of the client’s identity would be tantamount to disclosing an otherwise protected confidential communication.

1. In order to invoke the attorney-client privilege…the advice sought must have concerned the case then under investigation and disclosure of the client’s identity would now be, in substance, the disclosure of a confidential communication by the client, such as establishing the identity of the client as the perpetrator of the alleged crime at issue.

(g) Holding: none of the requests is protected by the attorney-client privilege except for the actual fee contracts which may contain confidential communications – therefore, that request is remanded to the DC for determination.

(h) Reasoning: this case does not include any claim that the source of the fees was a client and who sought advice on any subject.  Nor is there any claim that advice was given concerning the case now under investigation. 

(i) The fee info is not privileged b/c the person who paid is not the client of the attorney:
(i) Even if he was the client it has nothing to do with the subject matter of the legal counsel.
ii) Client’s Appearance and Behavior; Content of Communication vs. Fact of Communication
(1) US v. Kendrick (ct of app. 4th cir. 1964)

(a) Procedure: D appeals conviction on the grounds that he was incompetent to stand trial. 

(b) Issue: Whether D’s trial counsel’s testimony should have been excluded in the post conviction hearing on the basis of attorney-client privilege. 

(c) D argues: 

(d) State Argues:

(e) Facts: the attorney testified to just such nonconfidential matters.  D, the attorney testified, was responsive, readily supplied the attorney with his version of the facts and the names of other people involved, was locial in his conversation and his reasoning, and appeared to know and understand everything that when on before and during the trial.

(f) Rule: Communications made in confidence by a client to his attorney are protected by the attorney-client privilege.  It is the substance of the communications which is protected, however, not the fact that there have been communications.  Excluded from privilege, also, are physical characteristics of the client, such as his complexion, his demeanor, his bearing, his sobriety and his dress.
(g) Holding: no error – the attorney’s testimony was well within an established exception to the privilege. 

(h) Reasoning: No mention was made of the substance of any communication by client to attorney; the witness testified only about his client’s cooperativeness and awareness.

(2) The delivery of items to an attorney does not create a privilege if the items could have been obtained from the client by subpoena or search warrant.
(a) If client comes in and gives you a gun and cocaine and tells you he just killed his wife. 
(i) You can’t keep the gun and the cocaine and you can’t hide the evidence.  
(ii) The judge would call his friend who is also a criminal attorney and hire her as your attorney and have them turn them over to the cops.  The cops would ask who they came from and the attorney can say attorney-client privilege.
(b) As to items your client would give you that are not illegal themselves, you don’t have to turn them over until they are subpoenaed.  
(i) The judge’s friends said they would place the box next to the file cabinet and leave them.   
iii) Physical Evidence and Documents; Communications Not Intended to Remain Confidential. 
(1) Clutchette v. Rushen (Ct of app. 9th cir. 1985)

(a) Procedure: D appeals conviction of first degree murder on the grounds that evidence his wife obtained and then turned in to the police while she worked as an investigator for D’s defense counsel.  

(b) Issue: whether the  state’s acquisition of the receipts for reupholstering D’s car, from D’s wife prejudiced the D and violated the attorney client privilege?

(c) D argues: He was deprived of effective assistance of counsel guaranteed by the 6th and 14th amendments.

(d) State Argues: 

(e) Facts: In the course of her investigation D’s counsel sent her to retrieve certain receipts from an automobile upholstery shop where D had his car reupholstered.  D’s wife turned the receipts over to the cops who then retrieved D’s original seat covers from the shop.  As a result the cops founds traces of the victims blood on the seat covers and D was convicted.

(f) Rule: the introduction of evidence obtained wither directly or indirectly through interference with the attorney-client relationship is a paradigm example of the kind of prejudice that warrants finding a denial of the right to counsel.

(g) Holding: Affirmed- 

(h) Reasoning:  This is not the case b/c D’s counsel had a separate duty under state law to surrender the receipts to the prosecution.  D told his attorney where to get the receipts and that attorney relayed that communication to D’s wife.  No doubt these communications were privileged.  The receipts were not once the attorney removed them from their original location.  California law requires that a D attorney must, after a reasonable time, turn evidence taken from the original resting place over to the prosecution.  Had the attorney left the receipts in their original location, he could have claimed the privilege and refused to disclose the D’s communication to the authorities.  Instead he sent D’s wife, his agent, to retrieve them.  Once the receipts were in his constructive possession the attorney had an obligation to give them to the state. Therefore the state’s acquisition of the receipts directly from D’s wife did not prejudice the defense. 

(2) Notes: 

(a) A document created to be a communication b/t the client and lawyer for the purpose of obtaining or providing legal services, if intended to be confidential, is protected by the privilege.

b) Representative if the Client; Relation to Work Product Protection
i) Upjohn Co. v. US (US SC, 1981)

(1) Procedure: 

(2) Issue: whether the attorney-client privilege applies to employees of a corporation. And whether the work-product doctrine applies to materials requested under the summons.

(3) D argues:

(4) State Argues:

(5) Facts: the IRS summoned all files relating to the investigation of the payments made to foreign governments.

(6) Rule: 

(7) Holding:

(8) Reasoning:

(9) The questioners did constitute attorney work-product and are protected. 
(10) This case changed the rule, it expanded the attorney-client privilege from the control group (the top group) to any employee who gives the attorney any information about the scope of their employment is privileged. The corporation can prevent the employee from communicating the contents of their communication with the attorney to anyone.  
(a) Opposing counsel can still subpoena the employee and ask them questions about their job, etc.
ii) Notes:

(1) Privilege has been extended to communications b/t an attorney for a former corporation and former employees of the company.
c) Representative if the Lawyer; Joint Defense/Common Interest 
i) US v. Schwimmer (Ct of app. 2nd cir. 1989)

(1) Procedure: D (Schwimmer) appeals his conviction for racketeering, tax evasion, etc.

(2) Issue: whether the attorney client privilege applies to agents of the attorney (the accountant), and whether communications between parties is privileged under the joint enterprise theory.

(3) D argues:

(4) State Argues:

(5) Facts: Both Ds were under investigation and each retained their own counsel.  They hired a single accountant and agreed to cooperate in all matters of mutual concern related to the investigation and to the defense of any charges that might be made against them.

(6) Rule: the relationship of attorney and client, a communication by the client relating to the subject matter upon professional advice is sought, and the confidentiality of the expression for which the protection is claimed, all must be established in order for the privilege to attach.  The privilege is also held to cover communications made to certain agents of an attorney, including accountants hired to assist in the rendition of legal services.  

(a) The Common interest rule: serves to protect the confidentiality of communications passing from one party to the attorney for another party where a joint defense or strategy has been decided upon and undertaken by the parties and this respective counsel.  Only those communications made in the course of the ongoing common enterprise and intended to further the enterprise are protected.

(7) Holding: Information provided to an accountant by a client at the behest of his attorney for the purpose of interpretation and analysis is privileged to the extent that it is imparted in connection with the legal representation. Furthermore, the common interest rule is clearly applicable here.

(8) Reasoning: D (Schwimmer) has carried the burden of establishing that the information he furnished to the accountant hired by the other D’s attorney to serve the joint interests of the D’s was protected by the attorney client privilege. 

d) Eavesdroppers; Crime-Fraud exception
i) Clark v. State (ct of crim. App. Texas, 1953)

(1) Procedure: D convicted of murder and now appeals

(2) Issue: whether testimony of operator who eavesdropped and over heard conversation between D and attorney was admissible.

(3) D argues: the court erred in admitting the testimony of the telephone operator, because the conversation related was a privileged communication between D and his attorney.

(4) State Argues:

(5) Facts: Opperator overheard D tell his attorney over the phone that he killed his wife.

(6) Rule: Evidence procured by eavesdropping, if otherwise relevant to the issue, is not to be excluded because of the manner in which it was obtained or procured.

(7) Holding: The trial court is affirmed as it properly admitted the evidence of the telephone operator. The interests of public justice further require that no shield such as the protection afforded to communicates between attorney and client shall be interposed to protect a person who takes counsel on how he can safely commit a crime,

(8) Reasoning: Telephone operator was not an attorney and not connected. He testimony was not privileged.  Further, the attorney gave D advice so that he may evade arrest or trial.  That conversation was admissible as not within the realm of legitimate professional counsel and employment.

(9) This is not the rule today – any conversations with your attorney are privileged. 
(a) The conversation would still be admissible though b/c the attorney was not rendering legal advice and counsel – he was assisting the client in engaging in a criminal act.
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ii) Regardless of what privilege we are talking about, when you focus on what is protected you must first look at what the privilege is designed to protect and whether or not the communication relates to the privilege.
(1) If it is related than the communication becomes confidential and is protected.
(a) Ex: go to a Dr and start talking about your legal problems it is not protected b/c the purpose of the privilege is for medical diagnosis and treatment. 
(2) Simply because something is give to the attorney does not mean they are privileged.  Ex: you give your tax records to your attorney, they are not privileged b/c you can’t hide your documents with your attorney.  
iii) The crime fraud exception –if you are discussing future crimes with your attorney, they are not protected by the attorney-client privilege. 
(1) You cannot counsel someone on how to avoid capture or detection.
iv) Caldwell v. District Court in and for the City and County of Denver (SC of Colo. 1982)

(1) Procedure: 

(2) Issue:

(3) D argues:

(4) State Argues:

(5) Facts: P is injured by a car driven by X and rented from Hertz by Y. They sued X and the owner Hertz.  The owner moved for sum judgment on the grounds that X was driving a vehicle without their permission. The court granted the sum judge motion and P ended up with verdict against X for 250k but X only had 25k and P still lacked 225k.  During the course of the collection proceeding it was found that X had sent letters to Hertz saying that X had full consent of Y to drive car. The only thing given to P during discovery was the affidavit from Y saying no permission. Thus, it appears that Y’s attorney, who was provided by the insurance company, was in collusion with the insurer.  The P made the charge that there wasknowing misrepresentation made with the intent to insulate Y and Hertz. 

(6) Rule: An appropriate case alleging civil fraud may also require that the privilege give way.

(a) The judge may order disclosure of the allegedly privileged documents upon a prima facie showing that the future crimes exception is applicable.  This prima facie showing is not tantamount to proof of a prima facie case, but requires that there be a showing of some foundation in fact for the alleged illegal conduct. 

(i) The ultimate burden is upon the party asserting the exception to the privilege, and it must be demonstrated that the exception applies to each document before that document is stripped of its privilege. 

(b) Thus, in order for he crime or fraud exception to the attorney-client privilege to apply: 1) the attorney must be aware of the illegal use to which his advice is being put and (2) the client must know or reasonably should know of the unlawfulness of his conduct.

(7) Holding:

(8) Reasoning:

(9) The privilege yields to fraudulent acts. B/c there is a privilege for their to be wiaver their must be something in the file to show that Y was aware.  If the client knows nothing about what the attorney and Hertz are doing then we shouldn’t hold it against the client.

v) Under the common law, eavesdroppers were permitted to testify as to overheard communications, b/c the court used to hold it was the client’s fault.

vi) In NY the attorney-client privilege is bars a third party from testifying to mtters overheard by them as eavesdroppers.  

(1) However the third party can testify to what she overheard as a bystander. Ex: sitting in a dr’s waiting room.

vii) Eavesdropper – bared from repeating by privilege

viii) Any other privilege – the eavesdropper is permitted to testify unless the manner by which they overheard the conversation constituted the crime of eavesdropping.

e) In Re Von Bulow (1987)

i) Guy gets off on second trial for poisoning his wife.

ii) Book written by attorney – client waived privilege

iii) Family of murder victim sues for wrongful death and claims that the privilege of attorney client was waived by the client as to all matters.

iv) The court held a narrow view of waiver – only those topics covered in book.

(1) Unless anything at all that is arguably related to the subject matter which they testified about at trial are waived …court will look more broadly at the trial testimony 

f) Patient is that of the patient and applies to confidential communications that occurred while the physicaian is attending the patient in an official capacity and which communications were necessary to enable her to act in that capacity.

i) Federal rules do not recognize a physician-patient privilege currently but it is likely the SC would approve

ii) NY does recognize this privilege- a psychiatrist is a physician.

(1) If there is a waiver of the privilege, the patient is waiver those confidential communications that occurred b/t the patient and medical professional. 

(2) You have no privilege to your physical condition if it is matter of the trial

(3) The privilege covers documents acquired from other medical professionals (sent you to specialists, etc.) and those prepared by the physician.

(4) The patient may not refuse on their own to disclose facts about their physical condition, however, their disclosure of facts of their physical condition do not waive the privilege.

(5) The physical condition is a fact put before the trier of fact but does not waive the privilege of confidential communications between the patient and the physician, but you are waiving the confidential communications privilege to the matters related to that issue.

(a) You are also waiving your privilege to any related injuries that may have caused the injury (5 years ago you got injured playing football.

Section 3: Psychotherapist-patient and physician-patient privilege

g) Uniform Rules of Evidence – Rule 503

i) Jaffee v. Redmond (US SC, 1996)(pg 558)

(1) Procedure: P appeals ruling of ct of app which reversed DC’s ruling that the D must turn over the notes from her therapy sessions with a clinical social worker. 

(2) Issue: whether there is a psychotherapist-patient privilege under the Federal Rules of Evidence 

(3) P argues: that D should have to turn over the notes from her sessions as part of discovery

(4) D argues: the contents of those notes are protected by a psychotherapist-patient privilege

(5) Facts: D was a police officer who shot and killed an individual during the course of her duty.  The family of the shooting victim is suing D for wrongful death.

(6) Rule:  there is a psychotherapist-patient privilege which protects the compelled disclosure of therapy sessions.

(7) Holding:  The D does not have to disclose the contents of her therapy sessions as they are privileged.

(8) Reasoning: the privilege serves the public interest.  The mental health of our citizenry, no less than its physical health, is a public good of transcendent importance.  Furthermore, all 50 states have some version of this privilege and they would have little value if the patient were aware that the privilege would not be honored in a federal court.

(9) This applies to psychologists, therapists, etc.
ii) In NY, as to privileges to health care professionals: 4 privilegs – 
(1) Cplr 4504, 
(2) Cplr 4507,
(3) Cplr  4508, - a social worker – intent to commit a crime, or harm another, not privileged 
(4) Cplr 4510- Rape Crisis Counselors 
iii) These privileges are not as absolute as attorney client privilege.  The privilege does not apply if the client revels intent to commit a crime or a harmful act. 
iv) In NY, persons authorized to practice medicine are not allowed to disclose info acquired in attending to a patient in a professional capacity as long as that enabled her to attend to the patient.
(1) In order to assert the privilege, the burden is on the proponent – to show that the privilege is applicable and all the requirements have been met. 
(2) The physician has the right to revel to another healthcare provider – ex: a xray tech.
(a) The privilege still applies to spouse, parents, etc. that are there for puspose of medical treatment.
(b) Doesn’t apply as to whether the person was ever a patient of yours, the number of appointments they had, the name of the physician, the payments made to the physician, to whether the physician referred to an attorney, if there was an emergency room visit.
(c) Privilege is waived if you sue doctor, make personal injury claim, if the communication revels the commission of a crime.
(3) Applies to immediate and present treatment as well as remedial and subsequent treatment.
Chapter 9 – Presumptions 

Rule 301. Presumptions in General Civil Actions and Proceedings

In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.

Rule 302. Applicability of State Law in Civil Actions and Proceedings

In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.

Section 1 – Civil Cases [FRE 301, 302]

a) Presumption refers to the relationship between facts that allows the party to substitute proof of one fact by proving another fact. 
i) In otherwords, if the basic fact is proven the presumed fact is also deemed to be proven. 
b) See page 117 of Supplement – presumption of death from absence.
i) So if you prove the basic facts – the person hasn’t been heard from, there has been a diligent search, there is not any satisfactory explanation 
c) The law assumes the driver of a car is operating with the permission of the owner. 
i) This is a rebuttable presumption, which may be overcome by evidence to the contrary (ex: I didn’t give permission) 
ii) P has the initial burden of showing the initial fact.
iii) If P meets this burden then the presumption applies.
iv) The D can then introduce evidence that calls into question the basic fact or the presumed fact.  (basic fact – x wasn’t the driver b/c they were in mexico, presumed fact- I never gave X permission to drive) 
(1) Ordinarily when that happens what is left is up to the jury – they will decide 
(a) Has the basic fact been proven and does the jury approve the basic fact and the presumed fact.
(b) P’s proof of the basic fact is sufficient to sustain P’s presumed fact. The burden of persuasion switches to the D to offer evidence to the contrary.

(i) If Y now presents proof that the basic fact is untrue then it becomes a question for the jury.
(ii) If Y never challenges the basic fact or the presumed fact then you may have a directed verdict.
d) Two kinds of presumptions:
i) Rebuttable – permits the opposing party to present evidence that rebuts the basic or presumed fact. (ex: presumed to be dead, a child is presumed to be legitimate, presumption against suicide, presumption that employee who doesn’t go to work during the course of a strike is presumed to be participating, persons dying in a common disaster survived each other.) 

ii) Conclusive presumtions – concludes the finding of no presumed fact once the basic fact has been proven – the presumed fact exists as a matter of law and cannot be disproven.

e) Two theories:

i) Thayer theory (embodied in FRE 301) – NY uses this theory.  
(1) A presumption shifts the burden of Production to the opponent. Once the basic fact is proven by P the presumed fact is presumed to exist and the burden of production shifts to D.

(2) A presumption does not apply until the jury finds a basic fact exists by a preponderance of the evidence. Ex: a presumption that if the mail was sent on the 23rd (basic fact) then it reached the recipient by the 1st of the month(presumed fact).  

(a) Once the D challenges through evidence (either basic or presumed fact) the presumption disappears and the question is one for the jury.

(b) The jury is charged at this point and they must find by a preponderance of the evidence 

(c) Once there is some evidence contrary to the presumption (ex: I didn’t give him permission to drvie) then the presumption disappears and the presumption is not given to the jury.  (the owner still has to prove that the owner did give permission to drive) 

(d) Therefore what happens is the P always maintains the burden of persuasion once contrary evidence is produced.  

(e) If no contrary evidence is introduced that most courts will grant directed verdict unless the D raises questions about the P’s credibility.

(i) The burden of proof always rests on the P, with a presumption all you are saying that if he was drving (basic fact) then the owner gave him permission (presumption). 

1. in other words, D will not have to disprove what P is saying, only to question him.  

(3) Under NY- it is an absolute mess when it comes to presumptions, there isn’t consistency as to whether the Morgan principle or the Thayer principle is applied. 

ii) Morgan theory – 
(1) The Bubble never bursts. The presumption remains in the case even if the D offers proof.  Once the basic fact is proven both the burden of production and the burden of persuasion shifts to the D, and if D can introduce evidence to disprove the presumed fact , the jury is instructed that if they find the basic fact was proven then they must find the presumed fact unless the D has proven by a preponderance of the evidence that they didn’t give permission.

(2) Under the Morgan theory the P will win the tie, but under the Thayer theory the D will win the tie. This is because the burden of proof shifts under Morgan.

iii) For the most part NY follows the Thayer theory but there are cases where the Morgan theory is used. 

(1) Under Morgan – if P established basic fact then the presumed fact applies if D doesn’t challenge, but if the D introduces evidence to contest the presumed fact they only win if they prove by a preponderance of the evidence that the presumed fact is false. 

(a) Think of employment discrimination case (member of protected class terminated – presumption fired b/c of discrimination, then the burden shifts to the D to put forth a legitimate non-discriminatory reason)

f) Legille v. Dann (ct of app, DC circuit, 1976)(pg 567)

i) Procedure: the DC ruled in favor of the applicants.  The commissioner of Patents appeals the grant of summary judgment to the applicants by the DC.

ii) Issue:  Whether the DC correctly relied on the presumption that mails, properly addressed, having fully prepaid postage, and deposited in the proper receptacles, will be received by the addressee in the ordinary course of the mails, holding that this presumption can only be rebutted by proof of specific facts and not by invoking another presumption. 

iii) P argues: 

iv) D argues:

v) Facts: Mailed 3/1 and should have arrived by 3/6 but were date stamped 3/8.  There is a presumption that they were received on 3/8 if they were stamped 3/8

(1) P presumed fact that it was received 3/3 but that bubble burst once the evidence was offered to challenge it. 

(2) Therefore neither theory was applicable b/c both bubbles burst.

vi) Rule: If the opponent does offer evidence to the contrary (sufficient to satisfy the judge’s requirement of some evidence), the presumption disappears as a rule of law, and the case is in the factfinder’s hands free from any rule. 

(1) This is known as the “Bursting Bubble” theory and is the prevailing view.

vii) Holding: Court erred in adhering to the presumption in the face of the evidentiary showing which the commissioner was prepared to make.  The Court should have declined a summary disposition in favor of a trial. 

(1) The DC was presented with an issue of material fact as to the date on which appellees’ applications were received by the Patent office, and summary judgment was not in order.

viii) Reasoning: the evidence reflected by the affidavit, beyond creation of a presumption of regularity in date-stamping incoming mail, would have probative value on the issue of date of receipt of appellees’ application; and even if the presumption were dispelled that evidence would be entitled to consideration, along with appellees’ own evidence, when a resolution is under taken.  The factfinder could certainly conclude the applications simply did not arrive until the date which was stamped on them. 

b) Thayer is the bursting bubble approach and Morgan is the burden shifting theory.
g) Matter of Estate of McGowan (SC of Neb. 1977) (pg 572) Morgan Theory
i) Procedure: Jury Found in favor of the proponent, and against the contestants upon the issue of mental competency and undue influence. The Contestants appeal.

ii) Issue:  Whether the jury instructions erroneously placed the burden on the contestants to prove undue influence. 

iii) P argues: their agument is grounded on the assumption that the evidence was sufficient to establish a presumption of undue influence, and that under the provisions of §27-301 of the Nebraska rules of evidence, the establishment of the presumption shifted the burden of proof from the contestants to the proponent and the instructions were therefore erroneous. 

iv) D argues:

v) Facts:

vi) Rule: 

vii) Holding:  Under Nebraska law a so-called “presumption of undue influence” is not a presumption within the ambit and meaning of section 27-301.

viii) Reasoning:

ix) An inference is permissive, it doesn’t require a finding from the basic fact that the presumed fact has been proven.
(1) It is something less than a presumption. It permits the trier to find the inferred fact from the proposition. 
(2) Res Ipsa – permits the jury to find the inference from the evidence and circumstances. 
(a) The P must prove by a preponderance of the evidence 
Section 2 – Criminal Cases

a) More like inferences than they are presumptions. The rason for that is b/c of the burden of proof.  The buden can’t be switched – it always remains with the state.
b) In a criminal case you can never have a directed verdict of guilt.
c) In a criminal case, a conviction cannot be based solely on a permissive presumption – there must be additional proof. 
i) A mandatory presumption to the contrary is one that the jury must accept such as the presumption of innocence. 
d) In the criminal law there are a number of presumptions dealing with possession of drugs
e) As to any presumption the court must instruct the jury that they have the right to reject the presumption even if there is no defense evidence to the contrary.
f) County Court of Ulster County v. Allen (US SC, 1979) (pg 575)

i) Procedure: four persons were tried and convicted of possession of a fire arm under NY statute, the ct of app reversed on the grounds that the statute was unconstitutional on its face.  The SC granted certiorari to consider.

ii) Issue: whether the NY statute is Constitutional

iii) P argues: 

iv) D argues:

v) Facts:

vi) Rule: Is there a rational relationship between the basic fact and the presumed fact

vii) Holding: Constitutional.

viii) Reasoning: There was a rational relationship b/t the basic fact and the presumed fact.   The gun must be found within the interior of the car.  

ix) A presumption is merely considered relevant evidence – they can consider or not consider, but they need additional evidence. presumptions are more like inferences and the jury was free to reject even with no proof to the contrary.  
x) A presumption does not remove the jury’s obligation to find the D guilty beyond a reasonable doubt.  This is a permissive presumption and the trier of fact is free to accept of reject the evidence. 

(1) No requirement that the jury must find the presumed fact based upon the basic fact. They can’t convict based solely on the presumption.

g) Francis v. Franklin (US SC, 1985)(pg 581)

i) Procedure:

ii) Issue: 

iii) P argues: 

iv) D argues: He lack intent – the gun went off by mistake

v) Facts: D charged with murder- intending to take the life of another person.  

vi) Rule: 

vii) Holding: violates Due process 

viii) Reasoning:  the court finds that the presumption – if you pulled the trigger you intended to kill the person – violated DP b/c the burden of proof shifted to the D to disprove. 

Chapter 10 – Judicial Notice [FRE art. II]

Section 1 – Kinds of Facts [FRE 201(a), (b)]

· Judicial notice of adjudicative facts – FRE 201 applies only to adjudicative facts

· A judicially noticed fact must be one NOT subject to reasonable dispute in that it is either 1) generally known within the territorial jurisdiction of the court or 2) capable of accurate and ready determination by resort to sources whose accuracy cannot be reasonably be questioned (i.e., may be checked by record)

· Court can take notice on its own or when asked

· Civil case – court tells the jury it must accept as conclusive

· Criminal case – court instructs jury that it may but is not required to, accept as conclusive any fact judicially noticed.

· Court can take judicial notice over the objection of a party

· Fact must be commonly known within jurisdiction of court.

· Things capable of being judicially noticed are Who, What, When, Where

· Ex: NY fair took place on June 19,1999, The Bills play in Orchard Park, etc.

· The court may also take notice of legislative facts – not covered under 201.

· Can take notice even if not beyond dispute.
· Ex: Miranda decision – based on studies the court accepted as true that people w/out lawyers are more likely to not exercise 5th amendment rights.

· Ex: traffic studies reports.

· The court is relying upon studies that are capable of being disputed

· Legislative facts are generally broad (adjudicative are specific – who, what, when, where.)

· Also in Criminal cases the jury is bound by judicial notice of legislative facts.

· In Civil Cases, a jury is to accept as conclusive all facts judicially noticed by the court

· Generally relative to geographic facts.

· Newspapers not beyond dispute ( except a reproduced chart (temperature chart, stock chart.)

a) Facts Generally Known [FRE 201(b)(1)]

i) Varcoe v. Lee (SC of Cali, 1919)(pg 589)

(1) Procedure:

(2) Issue:

(3) P argues:

(4) D argues:

(5) Facts:

(6) Rule:

(7) Holding:

(8) Reasoning:

b) Verifiable Facts [FRE 201(b)(2)] 

i) Laster v. Celotex Corp. (DC, 1984)(pg 593)

(1) Procedure:

(2) Issue:

(3) P argues:

(4) D argues:

(5) Facts:

(6) Rule:

(7) Holding:

(8) Reasoning:

Section 2 – Legislative Facts [FRE 201(a)]

c) US v. Gould (ct of app. 8th cir. 1976)(pg 597)

i) Procedure:

ii) Issue:

iii) P argues:

iv) D argues:

v) Facts:

vi) Rule:

vii) Holding:

viii) Reasoning:

