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Dillon:  845-9441

Courtroom Evidence Handbook

· Pages 1-44 spell out all the FRE

· Pages 45-301 includes the commentaries for each rule.

· 47 of 50 states have adopted the FRE, of course, NY has not

· Found in: Art. 45 CPLR; Art. 60 CPL

· 80% of the FRE are the same as NY rules of evidence

FRE 101 TC "FRE 101" \f C \l "1"  

· Scope of FRE

· Exceptions listed in Rule 101 in general, are useless. 

The basic concept behind evidence is that we want to present reliable information to the decision maker to make the proper decision.  

· Good evidence is reliable evidence.

· Reliable evidence doesn’t mean it’s true

· Court determines what is admissible

· Trier of fact determines whether to accept it as true or not

· Issues relevant to weight of evidence is up to trier of fact

Generally, hearsay is not admissible.

· There are 26 exceptions though awesome.

· Biggest one is if the court finds it to be reliable.

FRE 103 TC "FRE 103" \f C \l "1" 
· Discusses when appellate judges will hear reviews of issues of evidence.

· 103(a) – effect of an erroneous ruling (by the judge)

· Must have affected a substantial right of a party by the ruling 

Just because a party doesn’t object to evidence being admitted doesn’t mean they don’t realize it’s objectionable.  That party may have wanted to get that evidence in anyways for his/her case.  However, can’t use this for grounds of appeal – they had the right to contest it and it didn’t affect a substantial right of a party by having it admitted.

Motion in liminie TC "Motion in liminie" \f C \l "2" 
· Motion made before commencement of trial

· “We want this evidence admitted but know the other side will object, so we’re asking you (judge) to admit it or deny it before the trial starts.

· The party who loses on that motion does not have to object again during the course of the trial in order to preserve their right for appellate review.  

· Dillon says to stand up and object anyways and to reiterate your demand to preserve it for grounds to appeal

· Trial court can help the appellate court by explaining why it ruled the way it did on an objection so that it’s on the transcript.

FRE 103(c)

· Don’t want jury to hear shit and then pretend they didn’t.
FRE 104 – Preliminary Questions TC "FRE 104 – Preliminary Questions" \f C \l "1" 
· The court is the gatekeeper and decides the preliminary questions.  
· Court can ask questions at this point; not up to jurors
· Example:  Judge decides if a medical expert is qualified to testify
FRE 105 – Limited Admissibility 

· Sometimes evidence is admissible for one party and not the other. 

FRE 106 - Remainder of or Related Writings or Recorded Statements TC "FRE 106 - Remainder of or Related Writings or Recorded Statements" \f C \l "1" 
· DOES NOT include oral statements
· Ensures fairness in written or recorded statements
Government of the Virgin Islands v. Archibald (p. 284)

· Deals with FRE 103(a)(1)

· D is convicted of having sex with a minor, convicted and claims there was error based on testimony of mother.  Claims the evidence admitted was not relevant.  (General rule is that you can’t admit evidence of uncharged crimes; 10 exceptions.)  
· P says he did not make a timely objection.  Court goes through purpose of objection:
· To remedy error
· To show evidence needs to be introduced in a different way.
· A short delay between objectionable testimony does not impair the court’s ability to determine relevance
· That a lawyer objects after the answer is given does not mean the opposition cannot still object; they may not have known what answer was about to come out.
· A timely objection gives the court the chance to present a curable remedy.
· The requirement of a timely objection promotes judicial economy by enhancing the trial court’s ability to remedy the asserted error.
· If a party fails to object in a timely fashion, the objection is waived and the court will review the admission of evidence only for plain error.
· The appropriate time to raise an objection is as soon as the party knows or reasonably should know of the grounds for objection, unless postponement is desirable for a special reason and not unfair to the opposition.
· Usually, the grounds for objection become apparent “as soon as the question is asked, since the question is likely to indicate that it calls for inadmissible evidence.”
· An “after-objection” may be interposed when the grounds become apparent.
· In this case, the Court found the objection was timely.
· However, the court made a mistake
· Now the appellate court has to determine whether admitting evidence of an uncharged crime affected a substantial right of the party
· Appellate Court determines it does affect a substantial right
· It was not a harmless error allowing the evidence in.
· The damage to Archibald was already done, and defense counsel’s rather brief postponement of his objection neither prejudiced the government nor in any way impaired the court’s ability to remedy the asserted error.
· Because the delay was minimal and caused no demonstrable prejudice, Archibald’s objection was timely.
TEST: factors considered when determining whether an error is considered a Harmless error:

1. Whether erroneously admitted evidence was the primary evidence relied upon

2. Whether the aggrieved party was nonetheless able to present the substance of its claim

3. The existence and usefulness of curative jury instructions

4. The extent of jury argument based on tainted evidence

5. Whether erroneously admitted evidence was merely cumulative, and

6. Whether other evidence was overwhelming.  (p. 287)

Continuing Objections

· A continuing objection, if requested and granted, will preserve error with regard to a  series of similar or connected questions or offers of evidence, but only to the extent that the continuing objection is adequately specific and unambiguous.  US v. Dougherty.
As to non-jury trials; it is incredibly rare for an appellate court to reverse the discretion of the trial judge in determining admission of evidence.

· As a general rule, objections should be made contemporaneously with the question asked, or the answer given.

· When you are saying it affects a substantial right of a party, you are basically saying the ruling would have been different.

· In civil cases we have pre-trial depositions.

· Conducted in attorney’s office

· Stenographer records everything

· Conducted as a matter of right in every civil case

· No judge present

· You do not have to make objections during deposition – they are preserved for trial.

SJ motions are based upon reliable evidence.

If in a motion a party is relying on unreliable evidence, you need to object then.

General Objection

· Does not state the reason for objection, just objects.
· If the court overrules the objection, it will be sustained on appeal
· Why?  Because they don’t know what you were objecting to.
· No basis to determine whether the court’s conduct was proper or improper
· If however a general objection is made and there are no grounds in the world that this evidence would be admitted – that would constitute grounds for reversal.  
Specific Objection
· Objection that states the purpose for the objection

· If the court overrules the objection, it will be overturned on appeal if:

· It affects a substantial right of the party.

· If you make a Specific Objection but state it on the wrong grounds then:

· There will be no reversal if you just made a specific objection on the wrong ground when you should have objected on something that would have been sustained by the judge as an objection.

McEwan v.Texas and Pacific RR Co.  (1936)(p. 288)
· Lady trips and falls getting off the train, D offers proof that she liked to play bridge.  Court overruled objection to relevancy.  

· Court finds there was not a specific objection.

· Error attorney made is that he said the evidence was prejudicial, but he never told the court how it was prejudicial.  

· Court found there was not a sufficient record for it to review 

· Objecting party didn’t put trial court on notice as to the specifics of what was wrong with the evidence.

· Because the specific basis for the objection wasn’t stated, the Appellate court couldn’t determine whether the trial court’s decision was right or wrong.

FRE 103(a)(2)

· Someone offers evidence, Court says no; question is whether proponent offered on the record why the court should accept the evidence.

Padilla v. State
· Tape recorded victim from statement that attorney wants to play back to the court to show that what the victim is saying today is different than what she said before.

· Court said it would not allow admission of the recording – no reasoning.

· Appellate court says proponent did not preserve for appeal.  

· Didn’t say how what he wanted to use would constitute impeachment.

· Just said, judge I want to use this recording

· Didn’t say what was different in recording/live life

· Didn’t show how it would impeach credibility

· He failed to make an offer of proof.  (Can do it with Jury out of room)

Appellate must first identify the error, and then determine if it affected a substantial right. 

02/09/06 – CLASS TWO

Review from last class:

1. How to make an objection

2. What is necessary to make an objection to preserve it for appellate review

REMEMBER:  Simple error in and of itself does not necessarily mean there will be a reversal; you need an error that had substantial impact on the rights of a party.

FRE 103(d) – Plain Error: TC "FRE 103(d) – Plain Error:" \f C \l "1"   

· Definition: On rare occasion, when there has been an obvious error, and no objection, and the trial court did nothing, the appellate ct has discretion to provide relief.  

· Example:  witness on the stand, and is asked what a third party said, and answers “A killed his sister”; the appellate ct still can grant a reversal even though an objection was not made on the record.

· Failure to object will otherwise waive your right to raise the error on appeal.

· Speaking objections are not liked by the Ct, keep it to a recitation of legal reasoning.

FRE 104 – Prelim Questions: TC "FRE 104 – Prelim Questions:" \f C \l "1"   

· Foundation is the information necessary to be presented in order to demonstrate that something is admissible.  Must establish the background of the item being entered into evidence; depending on the nature of the evidence, the court must determine the characteristics of the evidence.  

· Preliminary questions (whether someone is competent to testify, whether a diagram is acceptable, whether medical records can be entered, etc.) must be satisfied by the court, then the jury is permitted to evaluate the significance of the item – to determine “weight & credibility”.  

· The judge is the gatekeeper of the evidence and determines admissibility!

There are situations where testimony may be admitted for a limited purpose:

EX:  slip and fall at the mall, workman comes by and comments that he told the superiors that the water had been there for hours.  His comment is hearsay, but it is admissible.  Judge instructs jury that the testimony is allowed as to whether or not notice had been given to the owners, and NOT admitted to show that there actually was water on the floor.


In order to have the jury instructed that the evidence is admitted only for one purpose and not another, you must make an objection.
FRE 106 TC "FRE 106" \f C \l "1"  – Gives you the right to deliver the rest of a recording or doc when it is being presented to the jury. BUT YOU MUST EXPLAIN THIS OBJECTION ON THE RECORD!!!

· When you have a statement in a document or recording (but not oral statements), but the person offering the statement only puts forth part of it and you feel as though it is not a true representation of what was actually recorded, you immediately object (ex:  if only part of a statement is read giving it a different meaning than was intended).

· This rule is like a guarantee that people will use written or recorded statements fairly over the course of the proceeding.  

· U.S. v. Sweiss, (pg 297) – the court found that the objection wanting to play the rest of the tape that explained the first tape could not stand to reverse because the attorney never offered an explanation that was preserved on the record.

“Opening the Door”:

· Definition:  Counsel does not object (for ex to inadmissible hearsay) in order to also talk about the same thing; in that situation, the counsel that first brought it up may object, but it will be overruled bc he had already went there. 

· Rule:  if you ask about inadmissible hearsay, the other counsel may also ask about it, but it must be about the same matters that were testified to.

· (See page 301 (top of page) for a good example of this being a matter not covered that was attempted to be covered by the “open door” – Appellate Court found that it was error to admit that testimony bc it affected a substantial right).
Relevance

· Use logic, common sense and creativity of the attorneys to determine relevance.
· The side that has the burden of proof is the side that goes first (prosecution / reasonable doubt in a criminal case, plaintiff / preponderance of evidence in a civil case)
1. Burden of going forward (the party that goes first)
2. Burden of persuasion – after you present your evidence the other side moves to dismiss; at that point the ct has the duty to determine if the burden has been met in the most favorable light to the party with the burden
· This burden never goes away (except in defenses like insanity, etc)
Example:


Motor vehicle accident:  

· P making a L turn at an intersection, 

· D going straight through said intersection hit P.  

· P claims that D was negligent thus P has the burden to go fwd at trial, and the burden of persuasion.

· P claims she sustained a serious injury under insurance law (has that burden)

· P claims that injury is permanent and claims monetary damages (has this burden too)

· D Counter Claims:
· Claims that P is at fault (D has that burden of proof)

· D also claims that his negligence did not cause injury, she had a bad back for 3 years! (D has burden to show P’s injuries were not caused by D)

· (See supp page 52 in supplement for burden of proof jury instructions)

· (See verdict sheet on supp page 54) (Like cases we learned about in insurance law regarding damages, and necessary element of finding a serious physical injury in order to claim punitive damages)

· Comparative negligence (when both parties were found to be negligent) – the jury is instructed to find what percentage each party is negligent.

· (See supp page 50 for definition of what constitutes proof beyond a reasonable doubt)

Defenses:  Infancy, justification (self-defense) ( burden is then on the prosecution to disprove the defense beyond a reasonable doubt

Affirmative defenses:  Duress, entrapment, mental disease or defect – D must establish this defense beyond a mere preponderance of the evidence

Direct Evidence:  what a witness saw /heard/ or did which, if believed, proves a fact

Circumstantial Evidence:  Evidence of a fact which does not directly prove the fact but permits a reasonable inference or conclusion that the fact exists.

Relevancy: (see RULES BOOK pg 400) TC "Relevancy: (see RULES BOOK pg 400)" \f C \l "1" 
· Refers to the relationship btwn an item of evidence and a proposition sought to be proved

· If it is a proposition significant to the case, ask if there is a relationship btwn what you want to prove and the action in question 

· All relevant evidence is admissible except for evidence that is prohibited by the constitution (hearsay, statements obtained in violation of Miranda, etc).

· Irrelevant evidence is simply not admissible

· Logic, common sense, and creativity will get your evidence in!!!

· If the D is alleged to be negligent, whether he had headlights on is a relevant consideration for the example above, taillight?  Maybe.

· Catch-all for relevancy:  RULE 403 - Although relevant, evidence may be excluded under certain situations (ex:  if there is a danger of unfair prejudice, confusion of the issues, delay, etc.); this is used SPARINGLY!  

· State v. Kotsimpulos, (1980, text page 1)  

“The Case of the Missing Meat” 

· The missing meat was found on the floor of D’s car.  

· Superintendent of the factory said he was going to get D fired prior to the incident

· D’s comments about the supervisor were deemed irrelevant bc the comment did not specifically imply that the meat was going to be placed in his car.

· What the court is saying here is:  lets look at 403.

· This may be a situation where the supervisor’s threat may confuse the issue of whether the D took the tenderloins or not.

· The probative value of the comment would be slight.

· State v. Nicholas, (1983, text page 4)

· D was arrested for rape, said scrapes on his face were from falling off a ladder

· D counsel says that based upon an analysis of D’s bodily fluid, D fell into the 60% of the population that is a non-secretor.  

· Objected to the relevancy of the analysis; court allowed the evidence here

· Court will usu find this type of evidence admissible, even though it carries with it very little weight

· Blood tests are usually admissible under the theory that it is at least a start in the identification process

· The issue becomes whether it is unfairly prejudicial, and the court answers “no”

· U.S. v. Johnson, (1977, text pg 6)

· Johnson creatively filed his tax returns, and was charged with tax evasion (at some point dismissed) and fraud in preparation of his tax returns

· D wanted to introduce that he could have taken his personal deductions and didn’t and actually overpaid his taxes in relation to the tax evasion

· On the charge of fraud, the Ct would not admit the evidence of overpayment because it would confuse the jury (§ 403).

Photographs:  

· If the foto supports an allegation, it is usually relevant so long as it is not also unduly prejudicial.  The probative value may be outweighed by its prejudicial effect. 

· Prejudicial effect = danger that the jury will make its determination on something other than the relevant proof.

Class Three 02/14/06

Evidence is relevant if it has probative value to show a material fact; it is then therefore admissible:

(1) probative value: if it has a tendency to make a fact of consequence more probable or less probable than it would be without the evidence;

(2) material fact (aka: facts of consequence):  those important to the determination of the action; facts that lead to the conclusion that the proponent seeks to prove

a. Ex:  show an overcharge on an agreed price in order to show breach of K

FRE 403 TC "FRE 403" \f C \l "1"  = the ct can exclude evidence w probative value if it is outweighed by confusion, etc.

HYPO:  CAR ACCIDENT (from previous class)

· Is it relevant that he has/does not have insurance?  YES (to show damages / may impeach his credibility if the finder of fact sees that he has reason to lie).

· Relevant that he was in prior accidents?  GENERALLY NO.

· Back surgery?  YES (damages).

· Missed work? YES (refers to injury)

· Was not paid for missed work? YES (circumstantial bolstering of his claim that his injuries were severe).

· Wears glasses? YES.

· That TT is married?  GENERALLY NO.

· That D had been in prior accidents? GENERALLY NO.

· ( we want a decision rendered on the facts that have to do with this particular incident.

HYPO:  D CHARGED W MURDER:

· Details from girlfriend on how he dismembered the body?  YES, bc 403 does not mean that D can avoid a graphic description of an alleged unpleasant act he engaged in; 

· here the D was also arguing that he was not guilty of murder, but rather manslaughter.  

· Case law in NY is exactly the same as FRE 403.

U.S. v. McRae, (1979) p 10




Dillon says “Shit Happens”

Defendant killed his wife by shooting her at point blank range with a deer rifle.

Claim #1:  probative value of the photographs of the death scene was outweighed by the unfair prejudice that they would produce.

Court Held:  Excepting some of the pics that were of bad nature, most of the pics were in because they showed where the bullet entered, so was relevant.

Claim #2:  whether the D began dating shortly after the funeral was relevant to refute the D’s claim that he suffered from “grief syndrome.”  

Court Held:  Here, D opened the door to his relationship with other women after the death of his wife because FIRST, he took the stand talking about how distraught he was over the shooting. The gov’t had to have an opportunity to respond.

***Simon v. Kennebunkport, SJC of Maine (1980)
Sidewalk Trip & Fall

Facts:  Trip & fall victim is trying to show that there was a dangerous and defective condition & that city was therefore negligent in the upkeep of the sidewalk where she fell.

Claim:  The sidewalk was dangerous and TT wanted to bring in testimony that the shopkeeper had seen others (about 100) trip on the sidewalk as well.

Court Held: Evidence of “similar happenings” is very important evidence!  This evidence shows that things are dangerous, unreasonable, etc.  

Dillon says:  THIS CASE IS VERY IMPORTANT
Fusco v. General Motors Corp., 1st Cir., (1993) pg 19
Dissimilar Happenings

Facts:  Woman’s car broke and she hit a pole; GM tried to replicate the incident to show it was her negligence, not the car’s.

Claim: GM wants the replication admitted as a demonstration of a similar happening

Court Held:  Inadmissible under 403; its not similar, a trained driver is not the same as the woman who’s car unexpectedly broke and made her hit a pole.

Character Evidence TC "Character Evidence" \f C \l "1" 
· “Character” is what a person is.  Reputation on the other hand refers to what people think you are.  
· Character evidence is relevant, but the fact that it is relevant doesn’t mean it’s admissible.

· In the federal system, character can be proven by reputation evidence or opinion evidence.

· In NY, character can only be proven by reputation evidence.

· Character evidence is generally inadmissible to prove that a person acted consistent with their character in a particular case.

· Same rule in both civil and criminal case:  WE DON’T CONVICT BASED UPON A PERSON’S PROPENSITY.  See rule 404(a) below.

· In civil cases, character evidence is not admissible UNLESS a person’s character is a portion of the case.
· In criminal cases, the danger of using character evidence is that there is a tendency to convict a person based upon their past actions rather than upon their conviction by a prosecutor.
· Example:  We have a high school senior girl charged with shoplifting; prosecution wants to bring in 5 of her peers to say she has a reputation of being a thief.  That character evidence is NOT admissible for the purpose of proving action and conformity therewith, except:
· Offer of the D’s character (given himself)
· The D can open the door if he so desires to the character issues
· D can offer character evidence of the alleged victim as well
· Prosecution can only enter on character evidence if the D opens the door
· Whenever a witness testifies, the witness is putting his credibility at issue.
· Character evidence put forth must be relevant to the issue before the court
· RULE:  D must always open character first.

FRE 404 (a) 

· Character evidence not admissible to prove conduct
· Evidence of a person’s character is not admissible for the purpose of proving action or conformity therewith, except in criminal cases, where:
· Evidence of a pertinent trait of character is offered by an accused, or by the prosecution to rebut the same, or if evidence;
· Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same;
· Evidence of the character of a witness.
· We do not convict people on propensity (that’s how we sentence them)

· We decide to convict based on the facts

· Propensity has little probative value as to particular conduct

· Great danger of conviction based on what a person did in the past rather than upon proof available for the given offense

· Character evidence is often time consuming and collateral

· Character evidence introduced must be relevant to the trait at issue (ex: if charged with larceny, D’s reputation for peacefulness is not relevant).

· General Rule:  Character evidence in a civil case is not admissible

· In NY, we do not permit character evidence in a civil case.  

· In the federal system, we do not permit character evidence in a civil case unless it is an offense where it is an issue (ex: defamation, negligent entrustment, etc.)

FRE 404(b) – Other crimes, wrongs, acts

· In NY, called “Molineux Evidence”

· Whereas 404a deals with character evidence, 404b refers to specific acts (whether charged or uncharged) – other things the accused may have done that makes them look bad to the jury.

· Other crimes may be admissible for other purposes… WTF does that mean?

· Among other things, this may include proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident so long as there is reasonable notice.

· 99/100 – prosecution introducing evidence 

· In NY in order to determine the permissible scope of Molineux evidence, the Court will conduct a pretrial ventimiglia hearing.

· Applicable in criminal cases – some commentators say its also applicable in civil cases; other commentators refer to its use in civil cases as evidence of “similar happenings.”

· Do not want a situation where a person is convicted based on propensity to act instead of actual happenings.

· In order for evidence of other crimes, acts, or wrongs, it must be demonstrated in a federal court by a fair preponderance of the evidence that the other act took place.  In NY you need clear and convincing evidence that the event took place.

· 404(b) Evidence:

· must be offered for something other than action in conformity with the present charge;

· must be extrinsic (=not part of the event) to matters for which the defendant is on trial;

· must be analyzed under 403 – is the probative value of the evidence outweighed by its prejudicial effect?

· Def on trial for bank robbery – 24 years old – the government wants to show that when he was 13 he stole money from a church collection (to show his intent in the bank robbery).  Court will look at that and then examine it under 403 – so no – because it was ten years old, happened when he was 13, and it constitutes an unfair prejudice that far outweighs its probative value.

FRE 405 Methods of Proving Character:

· (a) Reputation or Opinion – in all cases where evidence of character or a trait of character of a person is admissible, proof ma be made by testimony as to reputation or by testimony in the form of an opinion.  On cross exam, inquiry is allowable into relevant specific instances of conduct.
· (b) Specific Instances of Conduct – in cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct. ( most often comes up in entrapment cases.

· Opinion = a perception of a person expressed by the individual testifying

· Reputation = belief of a community about a particular person

· Character evidence must be limited to the trait in question.

· Reputation for the honesty of a witness is always relevant.

· Character is admissible on direct evidence for defamation cases.  

· You can ask about specific prior bad acts for which there is a good faith basis to impugn the testimony of a witness who has given character testimony by way of either opinion or reputation

· As to opinion, it would be:  “Are you aware that he ______?”  (Showing that their opinion is worth little).

· As to reputation, it would be:  “Have you heard___?”

U.S. v. Gilliland, 10th Cir. (1978)  pg 22

Facts:  D stole a car and crossed state lines

Claim:  D’s stepson testified that he saw D purchase the car; Prosecution asked him if he was aware that the D had a record for committing similar prior acts.

Court Held:  Since the prosecution brought up the issue of character through this witness, the character testimony was not admissible.  

Reasoning:  The defense never addressed the character; the prosecution was not allowed to cross with the prior convictions.

Rule:  Prosecution cannot bring up character through D’s witness.

U.S. v. Monteleone, 8th Cir. (1996) pg 25

Facts:  D bought a gun, wasn’t working properly, gave it to his brother-in-law who was a convicted felon who then tried to sell the gun to an undercover ATF agent.  D opened the door with introducing character evidence via a firefighter he worked with for 20 years to testify that D was truthful and lawful.  


The problem with that arose that on cross the prosecutor asked the firefighter if he knew if the D had perjured himself in a grand jury over 20 years ago.

Claim: The prosecutor did not have a good faith basis for believing that this act would have been known in the community.

Rule:  In order to confront a character witness with a prior bad act the questioner must have a good faith basis to believe that the act is something that would have been known in the community.

Court Held:  Asking someone what happened in a GJ hearing is not something that would be known to the community.

NOTE:  Opinion testimony cannot be offered in NY, only reputation.
BAD ACTS on CROSS:  must relate to the trait in question.  EX:  if the person is charged with drug dealing, and witnesses say that he is law abiding, the prosecution can’t come back and question other irrelevant prior acts even though they may have been criminal.

HOMICIDE CASES:

· Under 404 (a) (2) Character of the Alleged Victim:  D can offer character evidence that the victim has a reputation of being violent; the D may also show in a homicide or assault case that he was aware/had heard that the D was a violent person or believe that D was a violent person in order to explain why he acted in a certain manner.  
· NOTE HOWEVER:  In NY, the D cannot offer character evidence that a victim was violent.  BUT, in NY, you CAN introduce testimony from the D that he was aware / believed that the victim was violent based upon whatever (showing D’s state of mind at the time of the confrontation).  
· If D made threats that the victim was not aware of, those statements are admissible to show motive.  
Class Four – 02/16/06

Review of last class:

· Character evidence doesn’t come into play unless the D raises the issue first

· Except, when the D makes allegations in a homicide case that the victim was the first aggressor the prosecutor can then introduce character evidence of the victim. (RULE 404(a)2).

· NY – neither side in a homicide case is permitted to introduce character evidence as to the victim, nor can the prosecutor introduce positive character evidence as to the victim.

· But, the D can still introduce evidence that illustrates the D’s mindset/understanding of how he perceived the victim.

· When you are crossing an opinion witness, or a witness who gives reputation testimony, in terms of his knowledge about prior bad acts, the questioner is bound by the answer given by the witness.

FRE 404 (b):  Other Acts Evidence TC "FRE 404 (b):  Other Acts Evidence" \f C \l "2" 
· Permits evidence of other acts/crimes/wrongdoing if offered for purposes other than to show propensity
· “Extrinsic Evidence” (an action not part of the activity related to the present charge before the court) per 404 (b) 
· Gives you a list of other situations where the evidence can be used (not an exhaustive list, merely illustrative)
· Ct is more likely to admit this evidence if the prosecution can show a need for the admission 
· In the state we call this evidence Molieux proof (basically the same as what is in 404 (b))
· Gen Rule:  Evidence of other bad acts are not admissible to prove that the D acted in conformity therewith
· Exception:  There are certain circumstances where past acts are admissible 
· The offered evidence does not necessarily have to be substantially similar to the crime at issue, but it often is.  As long as the other crime’s evidence is relevant to one of the factors listed in 404 (b) it will be admissible provided that the probative value of the evidence is not outweighed by unfair prejudice under 403 (b).
· FOUR-STEP ANALYSIS for evidence being offered for a non-propensity purpose:

1. Is it being offered for a purpose of than propensity?

2. What is that purpose?

3. Is the evidence relevant?

4. Is its probative value substantially outweighed by the risk of unfair prejudice under 403 (a)?

U.S. v. Frank, (SD of NY, 1998)
pg 33

Facts:  D put girlfriend in the trunk and set the car on fire

State wants to admit evidence of D being a drug dealer and of his prior domestic abuse of the victim.

Court Held:  For domestic violence, the court did a 404 analysis, and precluded evidence of what happened more than a year ago, but that the DV incidents that were within a month of her death were relevant.  

· Motive is very common as a reason for admissibility under 404 (b)

· Prejudicial effect of the drug dealing is almost nil compared to a murder charge. 

· Court is required to engage in this balancing test for each and every offer of Molineux evidence.

U.S. v. Van Metre, (4th Cir. 1998)
pg 38

Facts:  D killed a woman after driving her to a remote location when she insulted his anatomy

State wants to admit a similar prior incident only 11 days before where D took a woman to an isolated wooded area in PA and raped her (the victims resembled one another, same hair, same age)

Court Held:  The evidence of the prior incident was admissible to show specific intent (not just propensity).  If the facts had not been similar the first incident would not have been admissible.

Dillon says:  If this guy got wasted at a party last month and raped a woman, it would not be admitted as 404 (b) evidence because it would not be the same thing…

A plan according to 404(b) can be prior to a crime OR after the crime was committed.

One of the prime factors for determining Molineux evidence is NEED – how bad does the prosecution need this to prove their case?  

In NY you cannot introduce evidence of a prior bad act if a defendant had been found not guilty of that prior bad act.

U.S. v. Mills, (11th Cir., 1998)
pg 45

Facts:  Woman filled out Medicare documents fraudulently saying she was going to TX on work, but actually went to her hs reunion in Alabama, thereby engaging in larceny.  The documents she admitted were false, now she is charged with falsifying the documents.

State wants to bring in her filling out other false documents.

Court Held:  The incidents were not similar and therefore could not be used to show intent; too dissimilar to do that.  There was not much similarity between the two events, though they were extrinsic.  The only intent that the State was trying to show was intent to falsify, and that was not a Molineux exception. 

Prior act evidence is often used to prove knowledge of wrongdoing or to prove absence of mistake.

COMMON SCHEME OR PLAN: TC "COMMON SCHEME OR PLAN:" \f C \l "2" 
· Admits all kind of bad acts that are arguably part of the “plan”
· Prior to the commission of the crime evidence is admissible to defeat claims of lack of knowledge or mistake
Whitty v. State, (SC of WI, 1967)
pg 48

Facts:  D took a girl into a basement and told her he wanted her to help him look for a rabbit; then he took indecent liberties with her.  

State wants to introduce evidence that he did the same thing to another girl previously, claims that it establishes “identity”.  D says he doesn’t remember doing the prior act.

Court Held:  It shows propensity, not identity, its unfairly prejudicial, evidence is out.

People v. Howard, (Ct of App of IL, 1999)
pg 49

Facts:  Defendant charged with robbing 2 professors on separate occasions in the street

State wants to use the evidence of the prior robbery to establish MO.  Trial court admitted it to show identity.

Court Held:  Appellate court reversed.  In this case, though the crimes may have been similar, they were generic, so could not be used to show identity.  Did not constitute 404 b evidence, nothing permits its admissibility

NY v. Ventiniglia, (1981)
pg 61 in supp

Facts:  3 ppl conspiring to kill one of their boyfriends, prosecutors lead witness testified that the others said they were going to dump the body where they dumped the others where the bodies “had not been found for weeks and months.”

Govt argues that this is part of a plan!!!  It should be in.

Court Held:  Evidence was suppressed (that the D’s had done it before), but the evidence that they would take him to their spot was admissible and the comments that referred to the bodies not having been found for weeks and months.  No unfair prejudice, it’s a murder and part of a plan, its in under 403.  Showed common scheme, plan, intent, etc.  

People v. Vega, (First Dept, 2004)
pg 71 in supp

Facts:  D is on trial for killing his wife, and says he came home and found her dead.

State wants to bring in evidence of domestic abuse; since D opened the door to his “wonderful marriage.”

Court Held:  Evidence of domestic violence is extrinsic and the court applied 403 to all of it, finding that some was admissible.  Most was in since he opened the door.

· Prior acts do not necessarily have to be criminal convictions, prior ACTS are sufficient

· In NY in order to use prior act evidence there must be clear and convincing proof that the other acts occurred before they can be used.

SPECIAL RULES RE:  CRIMES OF SEXUAL ASSAULT TC "SPECIAL RULES RE:  CRIMES OF SEXUAL ASSAULT" \f C \l "2" , RAPE, ETC.

FRE 413 (supersedes Rule 404 (a))

· In the fed system evidence of D’s prior commission of sexual offenses is permitted in cases that involve sexual predators
· This is rooted in the concept that sexual offenders remain sexual offenders
· Creates the opportunity for a person to be convicted on a “bad person” theory
· THIS RULE DOES NOT APPLY IN MANY STATE CASES and is NOT PERMITTED IN NEW YORK

· Still susceptible to 403 analysis if it is admitted
· This is the only area where prior similar acts can be admitted to show propensity
· This directly contradicts Rule 404
· RULE 414:  Evidence of similar crimes in child molestation cases

· If D is accused of molesting a child other evidence of child molestation is admissible with advance notice to the court
· RULE 415: Evidence of similar acts in civil cases concerning sexual assault and child molestation

· Admits evidence of past sexual offenses/acts 
· THIS IS THE ONLY AREA WHERE EVIDENCE OF PROPENSITY IS PERMITTED

U.S. v. Lecompte, (8th Cir., 1997)
pg 51

Facts:  D charged with molesting a minor

State wants to bring in prior molestation accusation where D victimized another one of his nieces.

Court Held:  Under 414 there is no bar to its admissibility, and even though 403 is still applied the objection is overruled.  Speaks to the  legislative history and intention of allowing the evidence that Congress wanted to allow via Rules 413-415.

· Conduct that is admissible is that which occurred anytime before or after the conduct for which D is on trial.

· In these types of cases, 403 is applied differently – the app ct admits here that it is highly prejudicial to admit prior acts but the intent of the congress is to do just that – to demonstrate propensity.  We have to start with the understanding that it demonstrates propensity but that is exactly what 413 and 414 intend to do.  That probative value is not substantially outweighed by the danger of unfair prejudice.

U.S. v. Mound, (8th Cir. 1998)
pg 54

Facts:  D had been charged with a sexual assault of his daughter.

State wanted in evidence that he had previously molested a child, (one for which he had been convicted, and one for which he had not been charged).

Court Held:  The conviction in, the one he wasn’t charged for was out under 403 because it would lead to undue confusion by creating a mini trial over an offenses for which he was not charges.

State v. Burns, (SC of Missouri, 1998)
pg 56

Facts:  D appealing sodomy conviction based on the MO statute being unconstitutional bc it allows into evidence acts for which he was not charged or convicted.  Propensity evidence should not be allowed.

State argues that the ct should be allowed to balance the value v prejudicial effect under 403.  

Court Held:  The statute was unconstitutional under MO law bc it mandated the c ourt to admit such evidence.

FRE 412:  FED GOVT VERSION OF THE RAPE SHIELD LAW TC "FRE 412:  FED GOVT VERSION OF THE RAPE SHIELD LAW" \f C \l "1" 
· There are limited exceptions to this rule (to prove that the semen came from another individual, etc.)
CLASS FIVE, 02/21/06

(Finishing up 412-414)
· Summitt v. State, (1985, SC of NV) page 62– Ct held that the victim’s prior sexual experiences are irrelevant (Appellate Ct held that the question should have been admissible).  The question is permissible under the legal theory that D has the right of confrontation under the 6th and by not permitting him to ask the question his right was denied (this was a critical piece of evidence).  It became relevant as to whether the child had been exposed to sexual activities prior.

FRE 404 – character is not permitted to prove action or conformity therewith

· We do not permit character to be raised in a criminal case at all unless the D opens the door first

FRE 405 – we permit, for purposes of showing motive/opportunity/identity, previous acts.  It is being offered to show one of these theories, not propensity.

· In the civil area, we do not permit character evidence to be used based on policy reasons; slight probative value, raises collateral issues, there is a danger of a verdict base upon propensity.  It is allowed in the crim cases bc of the D’s right to confront witnesses.

· EXCEPTION in the civil area:  if character is the issue in the case then character can be introduced (Ex:  defamation claims).

FRE 406:  HABIT TC "FRE 406:  HABIT" \f C \l "1" 
· Acts that are non-volitional; ex:  brushing teeth, putting on your shoes, etc.

· Evidence of the habit of a person or routine practice of an organization, whether corroborated or not in the presence of eye-witnesses IS relevant as to whether someone was in conformance with rules and regulations

· Habit can be in conformance with showing propensity; normally such evidence would be excluded because it is propensity, but if it can be established as habit then it becomes admissible to prove that the person acted in conformity therewith on the occasion in issue.

· While character is what a person IS, habit is what a person DOES.

· Admissible in both Fed and NY systems to show what a person did or did not do on a particular occasion

· There must be a proper foundation established before it can be deemed admissible; reaction to the same stimuli must be illustrated in order to introduce evidence of habit

· Subject to relevance; subject to Rule 403 

· A jury decides what weight to give habit evidence; they will decide whether the habit evidence in combination with everything else rises to meet the burden in the case

· Habit of an animal is admissible; most commentators write that evidence of an animals habit is more reliable than evidence of a person’s habit

· Fact that a person has a drug habit may be admissible to show under 405 (b) a person’s motive for committing a crime; generally evidence that a person is poor is not relevant, but if you have a D charged with arson who is accused of burning his house on which there is a substantial insurance policy, his financial status would probably be relevant on the issue of motive.

Weil v. Seltzer, (DC Cir., 1989) page 74

· Facts:  P wanted to introduce evidence that there were other patients that were given too many steroids and that the Dr. had a habit of always giving steroids.  D contends that this is going to show character instead of habit and should not be relevant.  Danger in admitting the testimony is to show propensity.
· Was the evidence to show the other patients he proscribed steroids for admissible?

· Court Held:  It did not constitute habit evidence bc there are individual medical patients, and he did not proscribe steroids to every patient that came to him.
· Notes:  Whether or not this evidence would be admissible to show motive, id, etc – it would depend upon the defense being raised.
FRE 407:  EVIDENCE OF SUBSEQUENT REMEDIAL MEASURES TC "FRE 407:  EVIDENCE OF SUBSEQUENT REMEDIAL MEASURES" \f C \l "1" 
· Ex: you lend someone your car and the wheel falls off making your friend a paraplegic; you aren’t going to put the tire on the same way again.
· As a result of an accident we want the D to fix the negligent condition BUT the D will be reluctant to do this bc the TT is going to take that to prove he knew it was bad o begin with
· General Rule:  remedial measures taken (such as firing an employee) after an event, which if taken before the event would have made the injury/damage less likely is not admissible to prove negligence in connection with the event; HOWEVER, evidence of subsequent remedial measures can be used to prove other issues such as ownership, control of premises, feasibility of alternative methods
· Ex:  TT slips and falls in front of a store on snow and ice; TT sues BJs, the mall proprietor, the property owner; …………….
· Anything the D could have done PRIOR to the happening of the event to make the situation safer is admissible
· If D claims that the remedy was not feasible, but subsequently makes a repair (he opened the door), the facts that the repair was made demonstrates feasibility that the TT may introduce.
· SRM = repairs, fix broken light, shovel a walkway, change design of a saw guard, fire the ee who didn’t mop the floor, new warnings on the product, change your policy.
· Govt compelled remedial measures ARE admissible.  
· This arises most commonly in products liability cases; if the D takes the position that the product could not have been made any safer, then remedial measures become admissible bc the D opened the door
· The acknowledgement by the D that something else could have been done does not mean that the D was negligent under the circumstances (negligent means that you were not “reasonable” not that you had to be the world’s safest person).
· 407 does not apply to an allegation that the product was manufactured improperly (but it does apply to a design defect allegation)
3 Occasions when TT can introduce SRM evidence:

1. D takes position that she didn’t own/control the place of the event

2. D takes the position that no other precautions could have been taken to have bettered the situation

3. Other potential remedial measures were not feasible

Anderson v. Malloy, (DC Cir., 1989) page 74

Facts:  TTs stayed in motel room where an assailant entered the room and raped the TT; the door did not have a good lock.  D claimed that the other locks were not placed on the doors because he brought in the police chief and asked him about the safety measures he should put in place (claiming reasonable conduct).  

Issue:  Whether feasibility testimony is allowed.

Holding:  Court said that D’s comments on the police chief’s instructions opened the door to feasibility.

Dillon says:  The D never made the claim that the locks could not be installed and therefore the dissent is right in saying it should not have been considered an open door.

FRE 408:  COMPOMISE AND OFFERS TO COMPROMISE TC "FRE 408:  COMPOMISE AND OFFERS TO COMPROMISE" \f C \l "1" 
· The law does everything it can do to encourage settlements

· Settlement/compromise negotiations are not admissible evidence

· Compromises can however be introduced for other purposes (such as to show bias, prejudice, etc).

· Applies to offer to settle and to the settlement itself; including statements in offering to compromise are inadmissible to prove the validity of a claim (goes for Fed and NY systems).

· Bribes w DA to settle criminal cases are not protected by this rule

· There must be a dispute as to either validity of the claim or amount of damages

· The dispute can exists prior to commencement of the lawsuit – the triggering event is the existence of the dispute, not the filing of the suit

· Statements in settlement are also not admissible for impeachment purposes

· Statements made by an insurance adjuster prior to commencement of litigation are not admissible if being made during conversations designed to settle the claims

Rochester Machine Corp. v. Mulach Steel Corp., (SC of PA, 1982)

Facts:  Dispute as to some of the agreement... D admitted that he was responsible for some things, and that he wasn’t for others ( HENCE, 408 doesn’t even apply here!

Dillon says:  Once D assumes responsibility, or denies responsibility, the statement as to the first is admissible against him but as to the second he is disputing.  

CLASS SIX, 02/23/06

FRE 409 TC "FRE 409" \f C \l "1" 
· Can also be used as proof of payment in a personal injury case
· Ex. Plaintiff will prove med bills incurred. Defense would love to say that they have already paid that through insurance so they don’t owe that. They can’t say this in court. If plaintiff gets the verdict, then the amount that was already paid by insurance is subtracted.

FRE 410 TC "FRE 410" \f C \l "1" : Inadmissible statements, plea discussions, and pleas. If plea does not go thru, those statements are not later admissible

U.S. v. Greene (1993) page 91
FACTS:  After Greene was indicted on five counts of drug related charges, he filed a pretrial motion to suppress statements he made to the DEA, arguing that the statements were excusable because they were made in the course of plea negotiations.
ISSUE: Are statements made by a D to a law enforcement agent who has express authority to act for the prosecuting government attorney excludable?

HOLDING:  In this case, no justification exists to exclude the evidence. Normally statements made by a defendant to a law enforcement agent who has express authority to act for the prosecuting gov’t atty are excludable. Authority can be express or implied.
      

FRE 410(4 )- statements made to an attorney for the government are excludable. 8th circuit has extended this to law enforcement agent with either express or apparent authority to act for the prosecuting attorney.
[image: image1.png]


       FRE 410 applies- if statements had been made to prosecutor, none of the statements could be admissible, but the statements were made to a police officer which is not covered by the statute.  Therefore the statements are admissible. If the officer makes an affirmative statement that he is an agent of the prosecutor, the statements are not admissible.

FRE 411- Liability Insurance TC "FRE 411- Liability Insurance" \f C \l "1" 
· This comes up when D atty tries to show that at some point the victim stopped getting insurance
· Insurance companies are usually not parties in the cases. They may be in certain situations. 
· Wouldn’t put defendant on stand and ask about his/her insurance coverage
· Can’t bring insurance out for simply purpose of showing liability or ability to pay damages
Charter v. Chleborad (1977) page 94 

Facts: Charter appealed from the denial of his motion for new trial in med malpractice arguing in part that the trial court erred in limiting the cross-examination of one of Chleborad’s rebuttal witnesses.
Issue: Is evidence of insurance admissible to impeach a witness on grounds of prejudice or bias?

Holding: Yes. The fact that Chleborad’s insurer employed the witness is admissible to show possible bias probative value of evidence clearly outweighed the danger of unfair prejudice. Plaintiff was struck by a truck. Medical malpractice case. Called Dr. Lichter as witness.
Notice year. This is about same time as FRE came about. There was a character witness involved which wouldn’t happen now.
       Defense called a rebuttal witness who is atty to attack credibility of Dr. Lichter. EVERY WITNESS THAT TESTIFIES PUTS THEIR CREDIBILITY BEFORE THE COURT. But the character witness was an attorney for an insurance company that was representing the defendant.


                                                              HEARSAY TC "HEARSAY" \f C \l "1" 
Definition 1: an out of court statement offered for the truth of the matter asserted therein.
Definition 2: an out of court statement made by a person not testifying that is being offered for the truth of the matter asserted in the statement

Exceptions to Hearsay:

1. All possess some indicia of reliability- share this common trait

2. Whenever there is a questionable statement, the judge will look for whether or not the statement bears some indicia of reliability.

3. Hearsay is admissible for the truth of the matter asserted in the statement

4. Oath and cross-examination allows to test witness’s memory, narration, sincerity

5. When you have hearsay, you miss the opportunity to inquire into the witness’s memory, sincerity etc because the person whose statements are used are not subject to the oath
FRE 801- (a-c) Definition of hearsay
A Statement = 1. Written or oral assertion; or 2. Nonverbal conduct of a person if it is intended by the person as an assertion; if the conduct that is being engaged in is not intended as an assertion, it is not hearsay.
Ex. Witness testifies “I saw Mr.  Dillion put the child in the car seat.” Is this an assertion? NO. 

Conduct that is intended as an assertion is not admissible- it is hearsay. Conduct not intended to be an assertion is not hearsay.
       

The fact that something can be inferred from conduct by listener does not make the conduct hearsay
[image: image2.png]


       

Focus of hearsay is the intent of the person - 4 issues:

1. narration, 
2. perception, 
3. sincerity, 
4. memory
       
· It is not against the FRE excluding hearsay to prove something implied but not specifically stated in the utterance

· A question is not hearsay because it is not an assertion being offered for the truth of the matter. Nothing is being offered; it’s a question.       

· If the out of court statement is not hearsay, then it’s admissible       

· Statements made to show motive are not hearsay

Example: volunteer fireman- witness on stand asked whether spoke to volunteer firemen. “fireman said he was going fast because he had gotten a call about a fire.” This is admissible because it goes to motive. It is not being offered to show whether there was a fire, trying to show the motive of the fireman.
       

Verbal Act= act that has independent legal significance and is not hearsay.

i. Most obvious example is an oral contract

ii. May be offered to show defamation of character, truth of
statement does not matter

Threats are not considered hearsay- aren’t being offered to show truth of the matter therein. “I’m going to get you, you dumbshit” not being offered to show the person is a dumbshit.  If oral or written assertion is not offered to be a statement on fact, then it is admissible.  “I feel like a king”- not being offered to show the person is a king, it is being offered for what is implied.

Commonwealth v. Ferris
FACTS:  D robbed tavern; through different witnesses he was named as D, tried for conspiracy.    Police officer testified that Moore told him that Ferris did it.[image: image3.png]


  Objectionable because he was basically making assertion that Moore told him that Ferris did it;  statement was being offered for truth of the matter therein.  (ferris was involved in robbery)
HOLDING:  Conduct of arresting Ferris constitutes the hearsay- conduct showing what Moore said thereby making it hearsay. Question combined with the conduct shows why he arrested Ferris.

Hanson v. Johnson
FACTS:  TT owned and leased a farm to guy under written lease.  As per lease, defendant had to give plaintiff 2/5 of corn grown by defendant; Tenant is not in court.  Person testifying is landlord.
       Objection hearsay, what tenant said to ll is hearsay; Court does permit this because the conversation identified the corn
       The conversation is a verbal act; an act of legal significance establishing a contractual relationship between landlord and tenant. Goes to demonstrate their contract.

*If witness is placed under oath, he or she may testify as to what he/she saw and this is not hearsay.

McClure v. State
Difference between murder and manslaughter;  Allowed evidence of wife’s infidelity to show state of mind.  Wanted to show this to show he murdered her in a state of passion as opposed to cold-blooded murder.  Not offered to show that wife had extramarital affair; therefore not offered for truth of the matter asserted therein. It is offered to show he was half crazy at time of murder. HOLDING:  Therefore it is not hearsay.  Evidence of statements of a notice about a condition is not hearsay.  Statement is not offered to prove that deceased had an affair, but rather to show that McClure was acting under depraved indifference, to show his state of mind.


U.S. v. Zenni (Eastern Dist. Of KT, 1980) page 105 in text
FACTS:  Speaker was not intending to make assertion that this was a bookmaking operation.  All person was intending to do was place a bet. The implication is that it was a bookmaking operation, but the statements that the person on the phone made are not hearsay.

HOLDING:  Rule 801 (a) (2) allows evidence to be admitted when offered for reasons other than to show the truth of the matter and therefore are not hearsay.

NOTES:  Evidence was being offered as an implication.  Was ok.

Cites Wright v. Tathum,  where the issue was whether the testator was competent when he made the will.  In order to prove he was competent at the time he made the will, the attny for the former employee who wants the will upheld offers into evidence 3 letters – one from a church minister and the other from business associates (writings are statements under 801).  The letters deal with subjects that are business related and are of the type of material that would not be brought to the attention of one who is unsophisticated in business.  They are offered to demonstrate that the authors of the letters believed that the deceased was sane when the letters were written.  The declarant is the person who authored the letter.  The court there held that the letters were hearsay because there were implied assertions to the truth of the matter.  IN THE US, THE CONCLUSION WOULD BE THE OTHER WAY – EVIDENCE OF IMPLIED ASSERTION ARE ADMISSIBLE IN THE US, NOT IN ENGLAND.  Under FRE 801 and NY, the letters ARE ADMISSIBLE for whatever weight the trier of facts seeks to give them as to whether or not the testator was competent at the time the letters were written.
The issue is whether the out of court statement made by the declarant is being offered by a party for the truth of the statement or not.

· Evidence offered for its truth (evidence in chief / evidence offered for a substantive purpose) is offered to prove a fact; a statement not being offered for its truth

· WHENEVER A WITNESS TESTIFIES HIS CREDIBILITY IS AT ISSUE

Bridges v. State, (SC of WI, 1945) page 119

FACTS:  D was a corporal in the US Army and in 1945 someone in a soldier’s uniform assaulted a 7 year-old girl.  Victim claims to have been assaulted in a house that had certain articles in certain places.  Prosecution as the witness “what did the girl say to you?”  

ISSUE:  Whether the declarant’s statement constituted hearsay.

HOLDING:  The statement is being offered not to show what was in the room, and not to show the location of what was in the room, but rather to show that she was at 125 Johnson St. at the time she was assaulted ( more general purpose other than its truth.  

Because the statement was offered to show her state of mind, not the location, it was not being offered to show the truth of the matter therein and was admissible.  

· State of mind exceptions to hearsay are greatly overused.

· Generally, state of mind statements that are not offered for the truth are more like implied assertions than hearsay.

NOTES:  If the statement is being offered for the truth asserted therein, its inadmissible; but for some other purpose it is not hearsay, then its in.  In general statements offered to show declarant’s state of mind and not the truth of the statement are admissible.  

The Proponent is someone who wants to prove the truthfulness of what the declarant said.

If the statement is being offered for some reason other than to serve the original statement, it is not hearsay.

If the out of court statement is not being offered for its truth, then the statement is admissible.

The reason why hearsay is inadmissible is because of the inability of the opposing party to cross-examine the declarant for the statement that was made.

Implied assertions – a statement (writing, oral, or conduct based) that is being offered for some reason other than what was stated; it is being offered for what is implied in the statement.


If it is an implied assertion, it is not being offered for the truth of the matter asserted in the statement and is admissible because it is not hearsay.


With an implied assertion, there is no motive to fabricate because the assertion is unintended.  Because there is no motive to fabricate, the dangers normally asserted with hearsay are not present.  Because there is no intention to assert, the test for reliability (oath and cross-exam) is not necessary.

CLASS SEVEN, 2/28/06 -- Text - 114-142  
FRE 801(d)(1); 801(d)(2)(A)(B)

Review of Last Class:

HEARSAY:  statement given by a declarant, out of court, which is being repeated by a witness in court and offered by one of the parties.  If the declarant’s statement is being offered for a reason other than to show the “truth of the matter asserted therein.”  

· Did the declarant make the assertion being offered?

· To prove the implied assertion it is not hearsay bc it is not intended to be used by the declarant to show the truth of the matter

FRE 801(d)(1) – Prior Statements by a Witness TC "FRE 801(d)(1) – Prior Statements by a Witness" \f C \l "1" 
· The witness is under oath and subject to cross, so we can test their reliability, thus their statements are not hearsay

· Situations that occurred in the past, that are now being addressed at the trial where the witness is now testifying (declarant = witness in this situation)

· In NY a prior witness statement is considered hearsay; it cannot be offered for its truth; it can be used for impeachment purposes

· A prior statement of a witness can be admissible for its truth if the declarant/witness is now testifying at a trial or a hearing AND the declarant/witness is subject to cross or available for cross as to the prior statement AND the prior statement is inconsistent with his present testimony AND the prior inconsistent statement was made at a trial a hearing a deposition or other proceeding AND when he gave the prior stmt it was given under oath OR the declarant had testified at a trial or hearing and was subject to cross at that hearing and the prior statement is consistent with his present testimony and this prior consistent statement is being offered to rebut a charge of express or implied recent fabrication or that the present statement was made subject to improper influence or motive.  (You can only use a prior consistent statement if it’s used to rebut an accusation).

· If the prior statement consists of an identification made after the witness saw a person or a photograph; this testimony can also be given by a third party (police officer can say the witness id’ed someone, happens all the time).  

FRE 801(d)(2) – Admission by Party-Opponent

· (A) & (B) – a statement is not hearsay if it is offered against a party and is (a) the parties own statement, or (b) a statement of which a party has manifested a belief in either its adoption or its truth.

· An admission can be testified to by anybody who heard it.

·  TC "FRE 801(d)(2) – Admission by Party-Opponent" \f C \l "1" 
· Under FRE, an admission is a statement of a party that is inconsistent w the party’s present position at trial (has to be contrary to what the party is saying at trial; it does not have to be inconsistent with the party’s interest at the time it was made).  

· In NY a party admission is considered to be hearsay but it IS ADMISSIBLE for its truth as an exception to the hearsay rule.

· The witness doesn’t have to agree that they made the prior statement, or that they made the prior id, the only requirement is that the witness be presently available for cross

· The foundation requirements for admissibility under 801 is different than those for prior inconsistent statements for its truth.  (Easier to get prior CONSISTENT statements in).
U.S. v. Castro-Ayon, (9th Cir., 1976) page 114

FACTS:  D was an owner of a van transporting 11 illegal aliens; they made statements to the FBI.  In their prior statements they made statements as to the D being guilty.

ISSUE:  Are the prior inconsistent statements admissible?

HOLDING:  These prior inconsistent statements are not hearsay

FRE:  801 (d) (1) – inconsistent statements

NOTES:  Statements at police stations do not qualify as “other proceedings” therefore making such statements inadmissible under 801.

Tome v. U.S., (SCOTUS, 1995) page 117

FACTS:  Tome was D being charged with sexual abuse of his 4 year old daughter.  Govt seeks to offer statements made by his daughter (victim).  

ISSUE:  Whether the prior inconsistent statements of the child witness were being offered to rebut a charge against the witness of recent fabrication or improper motive. Can be entered for truth if they rebut the claim of improper motive (that she wanted to live with her mother). Appellate CT held they prior statements should not have been let in bc the improper motive was already in existence when she made the prior consistent statements.

HOLDING:  ---

FRE:  801 (d) (1) (B) – inconsistent statements

NOTES:  In NY prior inconsistent statement is hearsay, can be used to impeach but not as evidence in chief.  Prior CONSISTENT statements CAN be admitted as evidence in chief to rebut a claim of recent fabrication.
U.S. v. Lewis, (2nd Cir, 1977) page 126

FACTS:

ISSUE:

HOLDING:

FRE:  801 (d) (1) (C) – identification of a person

NOTES:

U.S. v. Owens, (SCOTUS 1988) page 129

FACTS:  Witness testified at trial and is therefore subject to examination; suffered amnesia and significant brain injuries and unable to testify at all as to any recollection of the event in question.  Govt produced evidence that he made a prior id before the commencement of the trial.  Witness asked if he made an id and said he didn’t remember.  

ISSUE:  

HOLDING:

FRE:  801 (d) (1) – inconsistent statements

NOTES:

___________________________________________________________________

CLASS EIGHT, 3/2/06

FRE 801(d)(2)

Statements are ADMISSIONS and NOT HEARSAY if:

a) Party’s own statement

b) Statement of which the party manifested an adoption (Joe said, “we did a good job killing that guy, didn’t we?”, party says “yes” = party’s admission)

c) Statement authorized by a person (ex:  Trump’s spokesperson)

d) Reps statement made out of an existing relationship

e) Statement by a co-conspirator during the course of conspiracy.

NOTES ON 801(d)(2) Two ways to get this in:

1. An allegation made out of court (if the W was a participant in the conversation or heard it, the W can testify to what the party said, also extends to people eavesdropping such as police on a wiretap).  

2. If a party denies making a statement and you cant get it into evidence it still has value for impeachment.

· Admissions are things that are made by the party tha are contrary to the party’s interests at trial.

· Admissions can be oral, written, or by conduct; doesn’t matter when the admissions were made.

· 801d2 is much broader than 801d1 bc the party is actually present & participating in the litigation.

· In NY these statements ARE hearsay, but are considered admissible because they are an exception to the hearsay rule under the theory that statements that made by the accused that inculpate her in criminality are reliable.  Therefore they are admitted for the truth of the matter asserted therein (on the bar 2 yrs ago!)

Jewell v. CSX Transportation, Inc., (6th Cir, 1998) page 134

FACTS:  6 yr old was injured in a train accident; the family sues the RR under negligence.  After accident and prior to trial the kid made a bunch of statements that the parents were arguing before they got hit by the train.  Child’s position at trial was that his injuries were caused by the negligence of the RR; his statements were against his interest at the time of the trial.  TT argues the child’s statements are inadmissible (loss of memory from accident, youth, not reliable statements)

ISSUE:  Are the kid’s statements admissible as admissions?

HOLDING:  These were a party’s own statements ( IN.  The weight to be placed on the statements is to be determined by the finder of fact.

FRE:  801 (d) (2) (A) – individual; does not require the ct to find the admissions reliable before received into evidence.

U.S. v. Morgan, (DC Ct of Appeals, 1978) page 136

FACTS:  Govt submits a search warrant application to the ct and they have infor from an informant identified as “Timmy.”  Police allege Timmy is a reliable informant.  D is charged w drug offenses and wants to prove Timmy was the occupant at the same residence and sold drugs too.  Govt says the statements made later by Timmy shouldn’t be admissible bc they aren’t reliable.

ISSUE:  Can the govt block the D from demonstrating what Timmy (non-party) said in the past?

HOLDING:  Statements are in.

FRE:  801 (d) (2) (B) – adoptive

NOTES:  Timmy’s statements that were made for the search warrant were adopted by the party (govt).  Timmy’s statements then become the admissions of the govt.

In NY, adoptive admissions are hearsay but admissible under an exception – in order to determine if they are adopted:  if a party fails to den a statement made in his presence when he had the opportunity to do so and where he would be expected to deny it if it was untrue and he doesn’t then his silence constitutes a tacit admission of the truthfulness of the statement and is admissible against him.

People v. Green, (CO Ct of App, 1981) page 140

FACTS:  D hired X to kill Moore; D’s wife had a child with Moore and Moore ends up dead.  Witness heard D’s wife say to D “I am not afraid of you just bc you shot Moore” (made in the middle of an arg and D knew wife had a gun under the pillow).  

ISSUE:  Whether D adopted a statement made by his wife (Whether a Witness can testify as to the wife’s statement).

HOLDING:  A reasonable person under the circumstances would not be expected to say to the wife; therefore, the statements are out.

FRE:  801 (d) (2) – adoptive

NOTES:  Maybe the best course of action was to keep his mouth shut bc she had a gun.  This case takes the adoptive test and applies it to circumstances where the statements would be kept out.  

· Generally, the silence of an arrested accused does not constitute an omission; 

· In NY post arrest silence cannot be used against the D.
· Failure to respond to a letter does not constitute admission to the letter (only exception is that if you receive an invoice or a bill and you don’t challenge it you are deemed to have accepted it as being accurate and therefore under the theory of ACCOUNT STATED you owe the money).  

· Party’s admissions do not have to be based on first-hand knowledge.

Text 142-164; FRE 801(d)(2)(C)(E); 803(1); 803(2)

Kirk v. Raymark Industries, (3rd Cir., 1995) page 142

FACTS:  

ISSUE:

HOLDING:

FRE:  801(d)(2)(C) - Authorized

Mahlandt v. Wild Canid Survival & Rsrch Cntr., (8th Cir, 1978) page 144

FACTS: Child walking along and got attacked by a wolf; (Mr. Poos also a D here).  After kid allegedly got bit by a wolf, Mr. Poos came home and found out what had happened.  Written note by Poos to boss (Mr. Sexton) about Sophie the wolf biting a child, oral statement by Poos to boss, and statements contained in the minutes of a corporate meeting.  

ISSUE:  Whether the above statements (letter, oral, and meeting minutes) are admissible to Poos and to the corporation he works for.

HOLDING:  Letter is admissible to Poos bc it was against Poos interest; it is ALSO admissible to his company bc it was made within the scope of his employment.  Oral statement is admissible against both as well.  Meeting Minutes are admissible to the company, but not to Poos.  

FRE:  801(d)(2)(D) – Agent or Servant, also:  b) adopted; c) authorized.

NOTES:  The Agency theory only works one-way, that is why the company’s statements do not run to apply to Poos.  What the court did in the end was, under 403, exclude the corporate minutes from evidence bc they had low-probative value and were repetitious.  

· Statement in Fed System by Todd the produce boy at Wegmans regarding a cooler that always leaks to the victim of a slip+fall is admissible against Wegmans.

**NY does not have 801d2D, NY’s speaking authority as a method of which to bind the principle through the agent’s admission is limited to actual speaking authority (very similar to 801d2C).  ( must be someone in a substantial position, you can’t look at the contents of the statement, you have to look the position of the speaker.

· Generally the store manager is a gray area as to whether he has authority to speak.

· Agent’s statements bind the principle even if he has no knowledge of the situation; agent’s admissions do not have to be based on the agent’s personal knowledge.  

· In certain instances an attny’s statements can bind a client if the attny has the power to make representations on the client’s behalf.

FRE 801(d)(2)(E) – coconspirator TC "FRE 801(d)(2)(E) – coconspirator" \f C \l "1" 
Coconspirators statements are admissible for their truth against the other conspirators if:

a) there is a conspiracy

b) stmt is made by a coconspirator

c) stmt made while conspiracy was ongoing

d) statement being offered was made in furtherance of the conspiracy

Stmts made in furtherance of the conspiracy can be used to find its existence, but before these statements can be used the court must find by independent proof:  

a + b above, and that the party against whom the statement is being offered is also a member of the conspiracy.

Bourjaily v. U.S., (SCOTUS, 1987) page 150

FACTS:  Drug dealer (part of a drug ring) on trial.

ISSUE:  Whether statements made by Leonardo (govt agent working undercover) are admissible against D; and whether there is enough other evidence to establish the conspiracy (what quantum of proof is needed to establish this?); and third whether the statement is reliable.

HOLDING:  The statements is admissible if it can be shown there is a conspiracy; preponderance of the evidence is enough to show the requisite existence of the conspiracy; there is other corroborating evidence to prove a conspiracy and the court need not be caught up with the reliability issue.  

FRE:  801(d)(2)(E) – coconspirator 

CLASS NINE, 3/7/06

FRE 803 (1) – Present Sense Impression TC "FRE 803 (1) – Present Sense Impression" \f C \l "1" ; no time lapse for the person to fabricate/consider/etc.

· Ex:  911 calls where declarant is describing the events taking place “I’m sitting here in the kitchen watching my beloved son John die.  I stabbed his sorry ass because the Bills lost.”

· Criticized bc if it is interpreted too broadly it admits almost everything. 

· Must be someone who OBSERVES an event (but does not have to be a startling event)

· Does not apply to a declarant explaining what happened to another person (( that would be hearsay)

· NY is VERY TOUGH on the immediacy of time requirement (passage of even three minutes may exclude the statement). Ex:  911 caller says that they saw xyz happen three minutes ago ( NY will not let that in under this rule.

· Must be spontaneous and contemporaneous to the event to which they apply.

· NY DOES NOT permit the statement to be made after the event.  The declarant must have seen the event and not repeating what someone else described.  There is probably a need for corroboration of the declarant’s present sense impression statement.  
Houston Oxygen Co. v. Davis, (TX ct of Appeals 1942) page 156

FACTS:  Car accident, declarant passenger observes the other car passing by at 60-70 mph driving erratically, and commented that they “must be drunk.”  Declarant is not testifying at the trial.  Sanders is a party, and was in the car w the declarant.  Defendants object, hearsay.  TT contends that it was “sufficiently spontaneous” and admissible under 803 (1).

ISSUE:  Was the statement admissible under 801 (1)?

HOLDING:  Court of Appeals agrees with TT attny that it is admissible as present sense impression exception, she was describing the event as it was unfolding, not merely giving her opinion.


-- This exception only comes up because her husband is in court testifying to what she said.

FRE:  803 (1) – Present Sense Impression

NOTES:  Court will most likely redact the statement about the other drivers probably being drunk, but the observatory statements remain in.  None of these problems would arise if the declarant were actually at the trial to testify.

FRE 803 (2) – Excited Utterances TC "FRE 803 (2) – Excited Utterances" \f C \l "1" : statement relating in response to a startling event while the declarant was under the stress of excitement caused by the event or condition.  

· Statement is being made while the individual’s mind is simply responding to the event (there is no ABILITY to make something up).

· Any statement that relates to an excited condition is admissible.

· Declarant is so excited or distraught that he / she cannot reflect on the event that occurred

· No requirement that the actual event be observed by the declarant, information is enough

· Once a certain period of time has passed the declarant is no longer under the stress of the event and statements are no longer considered to be excited utterances (question of fact for the judge to decide whether a sufficient period of time has passed for the person no longer to be under the effect of the stressful event ( coma victims, etc.).  If the stress caused by the statement or condition is still in play, it is still admissible as an excited utterance.

· Statements made by unidentified observers can qualify as excited utterances, if you can prove that the unknown personis speaking as a result of the event that has so affected him that he has not had time to reflect upon his statement.

· Declarant must have been so excited/distraught at the time of the accident that he did not have time to reflect on the event or the statement being made (( reliability).  

· There must have been a startling event that prompted the declarant to make the statement.  

· Definition of “startling event” varies from person to person.  Must prove that the person actually was startled by the event in question.

· At the time of the statement, the declarant must have been under the stress of the excitement caused by the event.  If the declarant has recovered from the stress of the excitement, he cannot make an excited utterance, and whatever he says is not admissible as an exception to the hearsay rule.

· The utterance need not necessarily be consistent with what the declarant says at trial

· Generally occur after receiving bad news, at hospitals, at scenes of accidents

· IN NEW YORK, the truthfulness is demonstrated by the spontaneity of the statement in response to the startling event.  No time to fabricate = statement is an immediate reaction.  Excited utterances can be admissible even if the declarant’s trial testimony is different in content than the excited utterance.

· For it to be admissible, there must be an inference that the declarant of the excited utterance had an opportunity to personally observe the event described in the declaration.  However, the startling event could be the accident itself or a later description of the event to the declarant who makes an excited utterance at the description.

· Bottom line:  Is the person still under the stress of the event?

City of Dallas v. Donovan, (Ct of Appeals of TX, 1989) page 159

FACTS:  Woman’s two children struck by a vehicle; unknown declarant stated at the event to witness that she had told the city 2 days ago about the missing stop sign.  Unknown declarant had seen some injured children.

ISSUE:  Is the unknown declarant’s statement the product of stress caused by the startling event and therefore admissible?

HOLDING:  Yes, it is admissible.

FRE:  803 (2) – Excited Utterance

NOTES:  Dillion comments on Miller v. Keating where an unknown declarant stated “that bastard tried to cut you off” – not admissible bc there is no proof that the speaker observed the event (observation could not be inferred from the statement).
FRE 803 (3) Then Existing Mental, Emotional, or Physical Condition of the person – statements made by the declarant that describe her emotion, physical state or condition, but not memories or products of memories. TC "FRE 803 (3) Then Existing Mental, Emotional, or Physical Condition" \f C \l "1" 
· Under strict application by the courts

· Comes up most often in accident cases; does not include a statement of memory or belief

· Not admissible to show how someone felt previously (must be the condition at the time the declarant made a statement)

· The indicia of reliability is that the person is speaking of their present condition – statements of the declarant’s past feelings or intentions are not admissible – just the present conditions.

· Look in parenthesis of rule – Intent relates to future conduct, so it is admissible.  “I am going to NYC tomorrow” is admissible.  “I went to NYC last week” is inadmissible.

· Good for personal injury actions.

· Can be relevant to a declarant’s future conduct, intent, or motive

Casualty Insurance Co. v. Salinas, (Sup Ct of TX, 1960) page 164

FACTS:  Worker’s Comp action.  Accident victim has 2 witnesses to come in to testify that he complained of pain after the other side had doctors that said he had no problems.

ISSUE:  Are the statements about the TTs physical condition at the time that he spoke admissible?

HOLDING:  The Appellate Ct said the statements were clearly admissible bc it demonstrated his physical condition at the time he made the statement.

FRE:  803 (3) – Then Existing Physical Condition


Adkins v. Brett, (Sup Ct of CA, 1920) page 176

FACTS:  Wife leaves H, H sues wife’s lover for alienation of affection.  H testifying in court that wife said D (lover) makes her happy, buys her stuff, etc…  H wants to admit her statements. D complained that the statements were too demonstrative that he did these alienating acts.

ISSUE:  Are the wife’s statements admissible?

HOLDING:  Yes under 803 (3), but NO under 403 ( so they are out.  

The statements are his perceptions of the relationship going on between his wife and her “friend” to show that he was upset.  Whether or not they are true does not matter to the Husband because he was upset in what he believed to be the truth.  It is also admissible to show the wife’s state of mind.  She tells her husband these things that show her husband that, in fact, her affections have been alienated.  So her present state of mind is admissible under 803(3).  

bc they show her state of mind at the time that she spoke (illustrated her dislike of H) - allow the statements to be considered for the state of mind of the W but not for the factual truth of the statements, that’s where 403 analysis comes into play and outweighs allowing them in.  

FRE:  803 (3) – State of Mind “In Issue”


NOTES:  403 comes into effect to exclude this evidence as unduly prejudicial.  
State of mind to prove conduct –

United States v. Pheaster, 9th Cir. 1976) page 180

FACTS:  Larry, prior to his disappearance, made a statement that he intended to go out to meet Angelo in the parking lot.  

ISSUE:  Is Larry’s statement admissible?  

HOLDING:  Larry’s statement is in; it makes it more probable than not that Angelo was present in the parking lot.  Demonstrates that the third party acted in accordance with the intent expressed by the declarant.  (Assumes whatever weight the trier of fact chooses to give it). ( Don’t forget, you need some corroborating evidence too!!!

FRE:  803 (3)
- State of Mind to Prove Conduct; Statements of Memory or Belief

NOTES:  Based on heavy analysis of Mutual Life Ins. v. Hillmon.  Mr. H disappears on trip to KT, his wife sues ins company; Mr. H had written letters to his wife illustrating intent to go to KT with Mr. Waters; the issue became whether the letters are admissible to show that Hillman also went to KT, but the letters were not proof that either actually went to KT but rather that going there was their intent.  The Hillmon doctrine requires that the trier of fact infer from the state of mind of the declarant the probability of a particular act not only by the declarant but also by the other person.  Courts today are admissible to show that they actually did go to KT and that he went there with another person ( under the Hillman rule today statements as to present state of mind as to intention to act are admissible to show that the actor acted in accordance with his intention and also that the third party acted in line with the statements of the author (weight is however not very substantial).  
Norton v. State, (Ct of Appeals of TX, 1989) page 178

FACTS:  Norton shot 2 men, convicted of murder; state contends he did this to get out of loan repayment.  Norton says states evidence is hearsay (declarant is Bailey, his wife is a witness testifying to his declaration).  She answered the phone and B told her that he is going to Norton’s shop, and that Norton had asked him to go there.

ISSUE:  Can Bailey’s statements be admitted via W?  

HOLDING:  The statement about his going to the shop is in to show his existing mental intent, but the statement about Norton asking him to was something in the past and could not be admitted.  Because he had told his wife that Norton HAD called asking him to go to the shop shows that Norton asking was in the past, so  inadmissible.

FRE:  803 (3) – State of Mind to Prove Conduct:  Statements of Memory or Belief

NOTES:  Statements of the declarant based on memory and are not admissible.  

· NY:  very cautious about admitting state of mind evidence to show the conduct of a third person; for the declarant’s testimony to be used as proof that the third party engaged in certain conduct it must be shown that the D is unavailable to testify (is dead or unable to be subpoenaed); statement must also contemplate future conduct by the declarant, must demonstrate that the non-declarant third party agreed to engage in the conduct; must be shown that the statement made is reliable (declarant had no motive to fabricate); must also be shown that the subsequent acts took place.  If all these conditions are met then NY will admit present statement of mental or physical condition to show that a third party acted in accordance therewith.  

· In the Fed System it is irrelevant whether the declarant is available to testify
Exception for a Will

Under FRE 803 (3) a witness is permitted to testify as to what the declarant/testator said about the execution, revocation, or the terms of a will; such testimony is not limited to present statements by the testator but can include her statements as to a past state of mind.  “The testator told me she intended to cut her daughter out of her will” or “the testator told me she already had cut her daughter out of her will” are admissible.

· In NY, testator’s statements as to a lost will or revocation of a will are not admissible, however in both systems a testator’s statements made at the time of the execution of a will are admissible to show her competence to make a will at the time (to demonstrate competency, undue influence, etc.)

803 (4) – Statements for Purposes of Medical Diagnosis or Treatment TC "803 (4) – Statements for Purposes of Medical Diagnosis or Treatment" \f C \l "1" 
· People who make statements for the purpose of acquiring med care / diagnosis are admissible – it is in your best interest to be honest with your doctor.

· Medical people rely upon the information given to them by patients for the purpose of a diagnosis.

· Statements must describe a medical history or past and present symptoms or pains and must describe the inception or cause of the external source thereof and must be pertinent to diagnosis or treatment.

· Also cover statements made to nurses, technicians, ER personnel, EMTs, or even family and friends if the purpose of you telling them is for them to get you treatment.

· Statements made to attribute fault are generally not admissible here, but statements of cause are generally admitted here

· The statements don’t necessarily have to be made for a med care provider (can be made to parent, friend, stranger if the person is seeking help)

· Admitted for the truth of the matter asserted therein; in NY statements made during the independent medical exams done by the insurer are not admissible for their truth.

State v. Moen, (SC of OR, 1990) page 182

FACTS:  D charged with double murder; Doctor assessed D’s mother as to depression and its causation where he attributed it to fear of her son and recommended that he be removed from the home.  D argues that Doctor’s comments are (1) of suspect motivation; (2) Doctor did not specifically rely on the mother’s statements as reasonably pertinent to the diagnosis.

ISSUE:  May statements made by a declarant to a physician that she feared that her safety was jeopardized by an individual be admissible as a hearsay exception?

HOLDING:  YES( Recognized exceptions under this are: 1) statement was made for diagnosis/treatment, 2) the statement describes the patient’s medical history or conditions and 3) the statement is reasonable pertinent to diagnosis or treatment. Here the statements were made in effort to treat Chatfield’s depression. The second criterion therefore was met. FRE:  803(4) – Statements for the Purposes of Medical Diagnosis or Treatment

NOTES:  Dissent argues that the subject of the comments had to do with a fear of her son in the future, and did not adequately relate to the crime that occurred in the past (hence, it may not be used for attributing past fault).

CLASS TEN, 3/9/06 

FRE 803(5) – RECORDED RECOLLECTION TC "FRE 803(5) – RECORDED RECOLLECTION" \f C \l "1" 
· A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

· Only refers to situations in which the past statement has been reduced to writing; does not apply to oral statements.

· Must be established that:

·  the witness once had knowledge, 

· now has either insufficient knowledge or no recollection to testify, 

· must be established that in the past he either made or adopted a statement made by someone else (he signed a written statement)

· must be established that the subject matter was fresh in his mind at the time he made the statement

·  it must be established that the statement reflected his knowledge at the time.

· The document itself may not be given to the jury as evidence

· Reliability factors here is demonstrated when the witness made the statement or adopted the statement when the knowledge was fresh in her memory

· Witness must be able to say “if I made that statement, it must have been true at that time.”

· The longer there is a gap in time, the more likely the court will be to let this into evidence

· Can adopt a statement made by another. i.e. police officer records statements and you sign.

U.S. v. Patterson, (9th Cir. 1982) page 190

FACTS:  Nephew’s original statement before grand jury: Uncle told him that he was in possession of stolen property.  At trial, the nephew says he cannot remember the conversation with the uncle; Prosecution tries to jog his memory and he still can’t remember. Patterson was charged with receiving stolen property and transporting a stolen vehicle across state lines. At trial, the government called his nephew to testify. At a grand jury hearing, the nephew testified that his uncle told him that several forklifts that he obtained had been stolen equipment. At trial, however, the nephew claimed he did not recall this statement by his uncle. The court allowed the gov’t to read passages from transcripts of the grand jury proceeding. Patterson was convicted.

ISSUE:  When a witness’s memory fails, my his prior grand jury testimony be admitted?

HOLDING:  YES( A document is admitted as a past recorded collection IF:

1. the witness once had knowledge about the matters in the document

2. the witness has no insufficient recollection to testify accurately

3. the record was made while the matter was still fresh in the mind of the declarant

FRE:  803(5) – Recorded Recollection

NOTES:  Here, it was argued that the past statement is not admissible because the under the 3rd criterion there was too much passage of time. Here, the court decided that the content of the nephew’s testimony made it clear that the events had been fresh in his mind during the grand jury proceeding and so the evidence was properly admitted.

FRE 803(6)-(7) - Business Record Exception to the Hearsay Rule TC "FRE 803(6)-(7) - Business Record Exception to the Hearsay Rule" \f C \l "1" 
· comes from the “shopkeeper” rule
· 4518- Civil Laws and Practice Rules of NY
· Admits into evidence certain types of records generated by a business for the truth of the matter asserted therein even though the maker of the records or the witness who is testifying about the records has no specific recollection of the events contained within the records.
· Records kept regularly, systematically, routinely, and contemporaneously.
· Applies to businesses, professions, or occupations of any kind whatsoever
The foundation for qualifying a business record under Rule 803(6) consists of four basic elements (under 4518 of the CPLR):

(1)    The record was made and kept in the course of a regularly conducted business activity;

(2)   It was the regular practice of the business activity to make the record; i.e., it is a routine record;
(3)    The record was made at or near the time of the event that it purports to records;

(4)    The record was made by, or from information transmitted by, a person with knowledge; the person with knowledge must have acted in the regular course of business, or as it is sometimes put, must have had a business duty to report.

· If the record contains non-business related information or it contains information from a person who does not have a duty to report (witness to an accident) or the material is otherwise privileged, that material must be redacted

People v. Kennedy, (Ct of Appeals of NY, 1986) page 83 in supp

FACTS:  D convicted of loan sharking; Police find 2 diaries that D kept as to who supplied $ being lent.  Police execute search warrant ( D convited of conspiracy and crim usury for his alleged involvement in the loan sharking activities.  Over D’s objections at trila, 2 diaries of his alleged co-conspirator were admitted into evidence; Prosecution asserted they were business records thus admissible under exception to the hearsay rule.  The convictions were reversed by the appellate division and the prosecution appealed. In affirming, the court ruled that a sufficient foundation for the admission of the diaries was not established, requiring a new trial. No testimony or evidence was presented from someone having knowledge of the alleged co-conspirator's record-keeping procedures that the diaries were, in fact, "business records," that was, made in the regular course of their business as loan sharks or that the entries in the diaries were made at or soon after the purported transactions occurred, as required for admission. Thus, the regularity and trustworthiness of the diaries was not shown and they were inadmissible under the hearsay rule.

ISSUE:   Whether the diaries are admissible as business records.

HOLDING:  No, the foundations were not met to show that they were made in the regular course of business.

FRE: 803(6) – Business Record Exception 

NOTES:  There was no proof as to who made the records, therefore it cannot be shown within Kennedy’s business that these records were kept in the course of his business and it also cannot be shown that the entries in the diary were made contemporaneously. Their reliability cannot be shown.
Things to keep in mind:  The fact that someone sends you a letter and you keep it, does not make it a business record of your law firm!!!  Book maker’s records qualify as admissible.

People v. DiSalvo, (722 NYS2d 146, 2001) page 97 in supp

FACTS:  An individual and his garbage hauling company were convicted of grand larceny arising out of a scheme in which they commingled town garbage with that of private customers and charged the town for the entire loads dumped. On appeal, they challenged the sufficiency of the evidence, particularly, the dump tickets issued by the dump when loads were weighed and emptied, which were used to prove the value of the thefts. The appellate ct affirmed the convictions. 

ISSUE:  Had a witness from Resco Dump- was the dump ticket prepared in the regular course of business?
HOLDING:  Yes.  Although the town did not issue the dump tickets, they satisfied all the indicia of the business records exception to the hearsay rule, and the testimony of a solid waste analyst laid a sufficient foundation for their admission.
FRE:  803(6) – Business Records 

NOTES: An example of the statements of a third party being adopted by another entity and using it in its own business. Rely upon the records to make the payments and therefore part of their regular course of business. 

General Rule
· A record/note/whatever made by one person or company does not become the business record of another company to which it was sent simply because the receiving company keeps it.

· In this case, the records were received and remained a regular course of business and relied upon for important decisions within the company

· Only those statements that are in the records that are germane to the business of the receiving entity are admissible.

· Example: doctor’s notes, ER records are business records. But if those records contain statements that are not germane to the purpose of the record (care and treatment of patient) they are not business records

NY 4518(b) - Supplement: page 11

· Documents coming in through certification
· Hospital bill is admissible under this rule
· Serve hospital with subpoena and as long as the records are certified by head of hospital or qualified physician etc

NY 4518(c) – other records are admissible if they meet authentication of the business they came from

CPLR 3122(a) - Enter certified records if opponent does not object to the admissibility into evidence within ten days after receiving them, then the records come into evidence without any witness.

CLASS ELEVEN, 3/21/06

FRE 805 – Hearsay Within Hearsay TC "FRE 805 – Hearsay Within Hearsay" \f C \l "1"  “Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.”

· The person called in to introduce the record into evidence need not have personal knowledge about the record’s contents; the witness just needs foundational knowledge.

· Opinions contained in business records are in if the person was qualified to give the opinion.  

Hatton v. Gassler, (219 AD2d 697, 1995) page 99 in supp

~SUPER IMPORTANT!!~

FACTS:  Trial ct admitted an un-redacted police rept into evidence that included the reporting officer’s conclusions and the statements of a witness contained on the rept.  Trail ct also admitted his hospital record without redacting his toxicology rept.  The trial court permitted the accident report (which contained statements of Gassler and a witness) to be entered without being redacted.

ISSUE:  Whether the hospital report was correctly admitted.

HOLDING:  The witness’s statement should have been redacted because the witness had no duty to give a statement; Gassler’s statement cannot come in either bc he had no duty to report, but as a party it may be admissible under admission of a party opponent if it was contrary to his admissions at trial (FRE 807).  The thing here is that his statement was not contrary to his position at trial, therefore, it does not come in under 807, and it is not being offered by his opponent.     


As part of the hospital record, the toxicology report was not admissible (although it was admitted later under proper foundation).

FRE:  803(6) – Business Records

NOTES: Simply bc a record comes into evidence under this rule it does NOT mean that everything in it is admissible.  If you have a business record with information contained within the business record exception, you have to look at the other exceptions to see if you can get it in ( Gassler’s statements = impermissible bolstering.  


Ex of things in police report that may be admissible:  witness makes excited utterance and the officer includes it in the report.  


In a business record, for an opinion to come into evidence it must be established that the declarant is qualified to give an opinion.

FRE 803(7) - This rule is also commonly used to show, via testimony, that no record exists for an alleged transaction that would otherwise exist in accordance with regular practices of the business.

Keogh v. Commissioner of IRS, (9th Cir., 1983) page 194

FACTS:  Appellant/Ds worked at a casino in Vegas; IRS claimed he underreported his tokes; one of the employees kept a diary of the tokes (Whitlock diary) and Whitlock’s ex-wife said that Whitlock had a regular pattern of coming home and recording the tips received; the diary was submitted it into evidence by the prosecution for the truth of its contents.  

ISSUE:  Whether the diary may be admitted into evidence as a business record.

HOLDING:  Yes, the diary is admissible; the rule does not require that the keeper of the records be a business entity.  

FRE:  803(6) – Business Records

NOTES:  Whitlock’s ex-wife testified to the 5 steps required to establish the diary as a business record.

U.S. v. Baker, (US Ct of Appeals, DC, 1982) page 198

FACTS:  D was convicted for selling govt property; Forms 1133 (to state that the payees did not receive the govt checks & whether anyone else was authorized to receive them) from the treasury dept were entered into evidence by the prosecution (had the victims of the crime make statements about the forms);  D argues they are inadmissible.

ISSUE:  Whether the form 1133s are admissible as business records.

HOLDING:  Yes, the forms themselves were admissible, but the information written on them by the intended payees (they had no duty) MUST BE redacted.  (Note, the error was harmless (cvtn aff’d)).

FRE:  803(6) – Business Records

NOTES:  The forms are inadmissible bc the intended payees who filled out the forms were not acting in the regular course of business, and their statements do not fall within any other hearsay exception.

*Similar to Gassler*; 

Scheerer v. Hardee’s Food Systems, Inc., (8th Cir., 1996) page 201

FACTS:  Scheerer was a slip & fall in the parking lot of a Hardee’s Restaurant which she contends was due to the business’s failure to keep the pavement free from water, oil and grease + failure to warn.  Hardees contended that the pavement was dry and she failed to keep proper lookout.  Hardees Employee subsequently prepared an incident report.

ISSUE:  Whether the ct should have admitted the incident report as a business record.

HOLDING:   No; it’s not admissible bc the source of the info contained in it was never identified at the trial; absence of reliability or trustworthiness; it was prepared in anticipation for litigation; not made in the general course of business (also was extremely prejudicial).

FRE:  803(6) – Business Records

NOTES: Hardees is not in the business of preparing accident reports; the report was not prepared in the normal course of business, thus not admissible under 803(6).  If the report had something contrary to TT’s position at trial, then it would be admissible as a party admission under 807.  

FRE 803(8) – (10) – Public Records and Reports “Not excluded by the hearsay exceptions (even though the declarant is available as a witness) are:  Public Records and Reports; Records of Vital Statistics; and Absence of Public Record or Entry.”

· The law considers public records more reliable than business records (mainly bc that is the job of the county clerk, etc.).  Public records are considered to be more reliable than business records and therefore come into evidence much easier.

· 803(6) business records; 803(8) public records and reports, are very different from each other.

· 803(8) basically states that public records come in 90% of the time after agency certification (deeds, wills, hunting licenses, etc.)

· Public record shows if a document is or is not present; Reports on the other hand usually show findings from an agency.

· 803 (a) - Police reports in criminal cases are not admissible (said to violate D’s rights under confrontation clause of the 6th amendment)

· The activities of the agency are admissible; ex:  report of INS on how many vehicles were stopped.

· **All subject to the “lack of trustworthiness” caveat 

· Legal conclusions are inadmissible

· Subject to analysis of hearsay within hearsay

· NY – many public records are admissible by having the entity prepare an affidavit attesting to the patter at issue and authenticity of the report/record

· Separate section in the CPLR for weather reports

U.S. v. Quezada, (5th Cir., 1985) page 204

FACTS:  D deported by INS, 7 mos. later he was arrested by Border Patrol for public intoxication then indicted by a grand jury for illegal entry after having been previously arrested and deported.  The statements on the form in question are that he was arrested and deported from the US.  The source of the two statements is the INS official who filled out the form.

ISSUE:  Whether the INS Form I-205 is admissible as a public record.

HOLDING:  The form is in; Congress had intent of barring opinionated dox, not those of the uniform regulatory nature as are the immigration forms.

FRE:  803(8)-(10) – Public Records and Reports

NOTES:  It is not necessary to show that the public record or report was regular or made at or near the time of the event record; the INS agent who filled out the form was not in the course of conducting an investigation.

Beech Aircraft Corp. v. Rainey, (SC, 1988) page 208

FACTS:  Navy training crash, 2 died, families bring products liability suit against aircraft manufacturer; bc of the damage to the plane the cause of the crash could not be determined.

ISSUE:  Whether the investigative report prepared by the military is admissible.

HOLDING:  Yes, the report it in

FRE:  803(8) (Public Records and Reports) (C) – “in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation or other circumstances indicate lack of trustworthiness.”

NOTES:  Language of the rule doesn’t create a distinction btwn “fact” and “opinion” contained in such reports.

FRE 803(18) – Learned Treatises TC "FRE 803(18) – Learned Treatises" \f C \l "1" 
· Once any of the experts recognizes the book as authoritative, it can then be read to the jury and becomes evidence in the case in the federal system
· In NY, a learned treatise CANNOT be admitted for the truth of its contents, it can only be introduced on cross to impeach an opposing expert if the opposing expert has identified its work as being authoritative.  

Zwack v. State, (Ct of App of TX, 1988) page 214

FACTS:  Counsel had experts identify an authoritative book, then wanted it admitted as evidence.

ISSUE:  Whether either side may read as substantive evidence excerpts from a learned treatise.

HOLDING:  No, counsel cannot read from a book to have it entered into evidence; it must be offered in conjunction with testimony from an expert witness and may not be sent to the jury room.

FRE:  803(18) – Learned Treatises

State v. Ayers, (SJC of Maine, 1983) page 217

FACTS:  D Ayers and D Cheponis were tried jointly for conspiracy and murder.  Ayers had a separate murder trial alone later, and prosecution sought to introduce the prior testimony of Cheponis.  On the stand, Cheponis refused to answer questions and was thus “unavailable.”  

ISSUE:  Whether the former testimony of Cheponis is admissible in D’s second trial.

HOLDING:  Yes, his former testimony is admissible.

FRE:  804(b)(1) – Former Testimony

NOTES:  The fact that she changes her defense does not make the testimony inadmissible against her in the second trial because the issue was the same.  “Similar motive” is interpreted broadly for practical reasons (otherwise the admissibility would be in control of the person whom it was being offered against).
Clay v. Johns-Manville Sales Corp., (6th Cir., 1984) page 220

FACTS:  Asbestos victims; deceased doctor that used to work for Manville company gave previous testimony in a trial.

ISSUE:  Whether the dead doctor’s prior testimony is admissible.

HOLDING:  Yes, the company against which the dr. testified is considered a predecessor in interest (since both companies used asbestos in a similar way and there was opportunity for the predecessor in interest to cross examine the dr.)

FRE:  804(b)(1) – Former Testimony

NOTES:  “Predecessor in Interest” concept ONLY APPLIES TO CIVIL CASES.  Pred. in Int = company that has a like motive in a previous proceeding and an opportunity to cross-examine ( very broad interpretation!


In NY, we have a much more restrictive use of prior testimony.  Under CPLR 4517(3) you can use prior testimony if it involved the same parties or their representatives.  There is no predecessor in interest concept in NY.  The prior testimony must have been given at: 

(1) D’s prior trial on the same charges, or 

(2) at a preliminary hearing on the same case, or 

(3) at a court ordered examination.

FRE 804(a) + (b) (1) – Hearsay Exceptions; Declarant Unavailable TC "FRE 804(a) + (b) (1) – Hearsay Exceptions; Declarant Unavailable" \f C \l "1" 
· ***These exceptions are premised on the fact that the declarant is UNAVAILBLE!!!!!***

· Generally not considered as reliable as in court testimony (while the statements admitted under 803 IS considered to be as reliable as in-court testimony).

· 804(a):  The circumstances under which declarant is unavailable:
1. Exempted by the court on ground of privilege (spouse, counsel, etc.)

2. Persists in refusing to testify

3. Testifies to lack of memory

4. Physically unable to be present at hearing (dead, infirm, mentally/phys ill)

5. Absent from hearing (good faith effort to locate, but ultimately MIA)

· 804 is the same in NY as the Federal System

· 804(b) – Former Testimony:  the person gave the testimony under oath, is now unavailable, and the opportunity existed in the past to cross-examine the person in the past on the same matter

MARCH 23, 2006

US v. Feldman, (not in texts, told by Dillon)

Facts:  Ds convicted for money laundering, Sandberg made a deal with the govt to testify at the hearing against D Feldman.  Feldman was unaware of this agreement and did not appear; no rep of the D attended the hearing.

Issue:  Whether there was opportunity for D to question Sandberg at the hearing.

Holding:  No, there was not proper opportunity to cross examine Sandberg.  His testimony was not subject to the scrutiny of a party interested in testing its substance.  Since there was no opportunity and similar motive to develop Sandberg’s testimony it should not have been admitted at the trial against Feldman even though Sandberg was not available bc he was dead.  

FRE 804(b)(2) – Statement Under Belief of Impending Death TC "FRE 804(b)(2) – Statement Under Belief of Impending Death" \f C \l "1"  (aka:  Dying Declarations)

· A statement made by a declarant while believing that his death was imminent, concerning the cause or circumstances of what he believed to be his impending death.
· Focuses on the state of mind of the declarant
· D must be actually near death and believe that death is imminent; this does not mean the declarant has given up all hope, but must believe and be aware that this is probably going to be it
· The reliability goes back to medieval times where it was believed that no person would want to die with a lie on their lips and thus be subject to eternal damnation!  
· In the criminal system this is only used in homicide cases; it is admissible in any type of civil action
· The statement that is admitted must concern the cause or circumstances that led to the impending death.  (Ex: John shot me, Mary stabbed me, etc.)
· In NY, courts are very skeptical about dying declarations, very narrowly construed:  jury is instructed it cannot convict the D based only on the dying declaration.

· Belief as to impending death is based on the totality of the circumstances
State v. Quintana, (SC of NM, 1982) page 223

FACTS:  D shot Lopez who later died from an infection caused by the gunshot wound.  Lopez’s family attorney went to see Lopez on his death bed, Lopez gave him statements regarding how he arrived at that condition (broken back, paralyzed, bleeding from nose and mouth, hooked up to machines, etc.)  He was convicted of voluntary manslaughter, alleged on appeal that the deathbed statement of Lopez should not have been admitted into evidence.

ISSUE:  Whether Lopez believed that “his death was imminent.”

HOLDING:  Yes, he believed that his death was imminent (he died three hours later) and his statement was therefore properly admitted.

FRE:  804(b)(2) – Statement Under Belief of Impending Death

804(b)(3) – Statement Against Interest (Declarant Unavailable) TC "804(b)(3) – Statement Against Interest (Declarant Unavailable)" \f C \l "1"   

· Statements against proprietary, pecuniary, penal, or social interest at the time the statement was made.

· Reliability factor is that most of us don’t make statements against our interests

· Statements offered to inculpate another must be corroborated to be admissible

· Those who make deals w the govt are generally not speaking against their own interest

Robinson v. Harkins & Co., (SC of TX, 1986) page 226

FACTS:  CIVIL CASE -- Jerry Robinson worked as a mechanic for Harkins – using a company car he was driving home from his parents bar and crashed into a train car ( his wife who was in the car with him was rendered a paraplegic, they later divorced, and Jerry is MIA.  Margaret is suing the company, and has to prove that Jerry was driving the truck and wants to admit a report Jerry filed with the Industrial Accident Board and inculpating statements Jerry made to Margaret.

ISSUE:  Whether the trial ct erred in sustaining a hearsay objection to certain evidence offered as declarations against interest.

HOLDING:  Yes, the trial ct erred ( reversed, the evidence should have been admitted.

FRE:  804(b)(3) – Statement Against Interest

NOTES:  The evidence was against Jerry in three ways:  pecuniary, penal, and social.  

Williamson v. U.S., (SC 1994) page 229



(O’Connor)

FACTS:  CRIMINAL CASE – Police found 19kg of crack in Harris’ trunk when he was pulled over, he said it belonged to Williamson – later told police whole story about how he was transporting it for Williamson, but he did not want to sign anything; he implicated himself but feared Williamson.  Harris refused to testify at Williamson’s trial and the court allowed the police officer to relate what Harris had said to him (govt was offering the statements against D).  Williamson claims these statements violate his right to confrontation under the 6th amendment.

ISSUE:  Whether Harris’ confession is admissible (as self-inculpatory).

HOLDING:  No, his confession is not admissible under 804(b)(3)

FRE:  804(b)(3) – Statement Against Interest

NOTES:  Scalia concurs and emphasizes whether the statements would subject the declarant to criminal liability “at the time of its making.”  Ginsburg/Blackmun/Stevens/Souter concur in part with attention to the fact that most of the statements focused on Williamson and not on Harris.  Kennedy/Rehnquist/Thomas concurring weighing statements against penal interest heavily and supporting exclusion of collateral statements if deemed unreliable.  

U.S. v. Paguio, (9th Cir., 1997) page 239

FACTS:  Ds were convicted for having forged statements on loan app to bank; father had submitted papers with signatures stating that Ds income was higher than it really was.  Son’s defense is that he had nothing to do with it, that it was his father’s thing.  Sr. told Jr.’s attny that it was all his scheme, and that his son had nothing to do with it ( the court admitted the father’s statements to the extent that they admitted his own criminal responsibility but not those exonerating his son.

ISSUE:  Were Sr.’s statements exonerating Jr. properly excluded from evidence?

HOLDING:  No – the statements should have been admitted.

FRE:  804(b)(3) – Statement Against Interest

NOTES:  ***Courts are more likely to admit a declarant’s statement against interest when it is offered by a D and exonerates the D as opposed to when it is offered by the prosecution bc it inculpates the D.
CLASS Thirteen 3/28/06

FRE 804(b)(6) – Forfeiture by Wrongdoing TC "FRE 804(b)(6) – Forfeiture by Wrongdoing" \f C \l "1" :  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.  (Related to 804(a)(5)).  

U.S. v. Aguiar, (2nd Cir. 1992) page 244

FACTS:  D and Albino were both arrested; Albino entered in to a plea bargain and later failed to cooperate; threatening letters were found in Albino’s cell from D instructing him not to comply with the authorities.  The letters and Albino’s statements were admitted at trial and D was convicted for drug charges, conspiracy, and witness tampering.  D threatened the declarant, Albino, that bad things would happen him if he testified – so Albino would not testify bc of D’s threats.  

ISSUE:  Whether the Albino’s hearsay statements were admissible

HOLDING:  Yes, because the D had procured the unavailability of the witness, that witness’ statements could therefore be entered into evidence.

FRE:  804(b)(6) – Forfeiture by Wrongdoing
NOTES: --- This rule is the same in NY.

FRE 807 – Residual Exception TC "FRE 807 – Residual Exception" \f C \l "1"  – The catch all provision that says a hearsay statement not covered by a specific exception can be admitted into evidence if circumstantial guarantees of trustworthiness present.  Must be otherwise reliable and trustworthy, no way to get the same evidence in, and necessary to the case of the proponent ( may then be admitted for evidence of a material fact.  

NY is willing to admit 807 statements in civil cases, but there are no criminal cases that admit evidence under this rule in NY.

Idaho v. Wright, (SC 1990) page 246

FACTS:  Ds charged with lewd conduct with a minor – three year old daughter was deemed by the court as not able to communicate to the jury, she was subsequently interviewed by a doctor, and the trial court admitted those statements into evidence.  

ISSUE:  Whether the admission at trial of certain hearsay statements made by a child declarant to an examining pediatrician violates a D’s rights under the confrontation clause of the 6th amendment.

HOLDING:  Yes, the court erred in admitting her statements.  Her statements lacked the particularized guarantees of trustworthiness necessary to satisfy the requirements of the confrontation clause.

FRE:  807 – Residual Exception
NOTES: The SC focused on the fact that the circumstances around the taking of the statement from the child did not meet the indicia of reliability.  In regards to the corroborative features of the statement, they cannot be deemed indicia of reliability to support the statements.  The exceptions to hearsay are “firmly rooted” exceptions (excited utterances, impending death, medical treatment statements, etc).  807 IS NOT A FIRMLY ROOTED EXCEPTION.  

FRE 806 – Attacking and Supporting Credibility of Declarant TC "FRE 806 – Attacking and Supporting Credibility of Declarant" \f C \l "1" 
If the declarant’s statement is in, and D wants to call the declarant as a witness, D’s counsel can treat the declarant as a hostile witness (question as if on cross, leading, even though the D called the witness).  This rule is applicable by calling witnesses to show that the declarant is not trustworthy, that they fabricated their story, that they had a prior record, that they had a bias, etc.  


In NY:  You can treat the hearsay declarant the same as any witness who actually testifies.  

Confrontation Clause & Hearsay TC "Confrontation Clause & Hearsay" \f C \l "1" 
Crawford v. Washington, (SC 2004) page 259  

*ONLY APPLIES TO CRIMINAL CASES*
FACTS:  Crawford & wife went to victim’s apt bc they claim victim earlier tried to rape wife.  Wife gave recorded statement wherein she admitted they went to the apt, and a brief recitation of what happened and how she didn’t see anything in the victim’s hand.  She made this statement against penal interest.  Wife is unavailable to testify bc D asserted marriage privilege.  

ISSUE:  Whether her statements are admissible.

HOLDING:  Her recorded statements are not admissible bc of the distinction btwn testimonial and non-testimonial statements.  

FRE:  Confrontation Clause

NOTES: Attempts to place limits on the right to confront the declarant under the 6th Confrontation Clause; under what circumstances will the D’s right to x statements against him be precluded?  


Testimonial hearsay statements cannot be admitted against D unless:

1. Declarant unavailable, AND

2. D had prior opportunity to cross examine the declarant

What are testimonial statements?

· Scalia says examples are:  those given at a prelim hearing, grand jury, prior pre-trial hearing, questioning at police station – they have a degree of formality about them.  
· The distinction btwn formal and informal is what distinguishes testimonial from non-testimonial.  
· Most courts have held that 911 statements are not testimonial
· Admission of testimonial statements without opportunity for cross IS NOT sufficient under the confrontation clause
	ASK:

1. Testimonial?

            (Determined by the Court)
2. Opportunity to cross?

(Burden on Prosecution)
3. Declarant Unavailable?
            (Burden on Prosecution)
· If yes to the above, then Crawford applies and the statement is IN


Dillon’s Thoughts on what it means to be Testimonial:

· Fed System ( the greater the formality, the more likely the conclusion will be that the statement was testimonial and thus not admissible unless the declarant was unavailable and there was a chance to cross

· NY (  testimonial seems to include almost any statement made to a police officer conducting an investigation; dying declarations have been held to be non-testimonial; excited utterances are generally non.  

Ohio v. Roberts, (not in text)

FACTS:  D’s girlfriend gave statements at prelim hearing about D taking her parents credit cards – govt wants to use those statements under prior testimony exception bc the girl was not available to testify..

ISSUE:  Are the girlfriend’s statements admissible?

HOLDING:  The statements are admissible (  the indicia of reliability allow the trier of fact to evaluate the trustworthiness of the missing declarant’s statement. (The indicia of reliability take the place of cross-examination).  Reliability can be inferred from the “firmly rooted” exceptions to hearsay.  

FRE:  Confrontation Clause & 804(b)(1) Prior hearing testimony (declarant must be unavailable and the prior testimony must have been given with the opportunity to cross examine).  

NOTES:***This is pre-Crawford – Per the exceptions that are not firmly rooted, says the Roberts court, there must be a demonstration of trustworthiness based on the circumstances that surround the taking of the statement.  Roberts’ rationale was rejected by Crawford when the hearsay is “testimonial.”  
White v, Illinois, (not in text) 

FACTS:  Child was sexually molested; Child made excited utterances and statements for the purpose of diagnosis and treatment to the doctor.  Prosecutor tried to get child to testify but failed to do so.  D objected to the testimony of the mother who heard the excited utterances, and also objected to the doctor’s recitation of statements the child made to him.

ISSUE:  Whether the Confrontation Clause requires face to face production of the witness.  (Under Roberts, the declarant was unavailable while here the child was available).  

HOLDING:  The statements are in bc the reliability satisfied having a cross examination bc it served the same purpose:  to test the reliability of the statements.  (That rationale was REJECTED by Crawford where the hearsay statement is testimonial).  

FRE:  803, excited utterances and statements for the purpose of medical treatment where the declarant is not unavailable; Confrontation Clause

NOTES:  The indicia of reliability equal cross examination.  D could have subpoenaed the child.  
U.S. v. Saget, (2nd Cir., 2004) page 272

FACTS:  D up on charges for trafficking firearms, conspiracy, etc.  Beckham talks about his scheme with a confidential unavailable informant; Beckham took off and can’t be found.

ISSUE:  Are the statements given to the informant admissible?

HOLDING: Yes.  The statements are non-testimonial, Crawford does not apply, and there is an indicia of reliability bc it was a statement against his penal interest.  

FRE:  Confrontation Clause; 804 

NOTES: The reliability factors here stem from them being against his penal interest.  

Lopez v. State, (FL ct of appeals, 2004) page 278

FACTS:  Ruiz made a statement to officers at the scene of the crime, and excited utterance, that a man abducted him in his own car at gunpoint.  D wanted the statement out.

ISSUE:  Is the statement Ruiz made to the officer an exception to hearsay?

HOLDING:  Statement is out bc there was no prior opportunity to cross Ruiz on the statement; so since this was a testimonial statement and no opportunity to cross, then the statement STAYS OUT.  

FRE:  Confrontation Clause

NOTES:
CLASS FOURTEEN 3/30/06

Dillon hearts Crawford mucho…  Testimonial; Unavailable; Cross-examination!!!

WITNESSES:  IMPEACHMENT TC "WITNESSES:  IMPEACHMENT" \f C \l "1" 
FRE 601 – General Rule of Competency TC "FRE 601 – General Rule of Competency" \f C \l "2" 
· If there is a state rule on competency it supersedes the federal rule

· General attitude of the cts is to let a person testify and allow the jury to decide how much weight their testimony deserves

· Competency today is based on the capacity of the witness (1)  to be able to tell the truth; and (2) to have a conscious obligation of the need to do so

· We focus more on the ability of the person to provide relevant info than on their background

FRE 602 – Lack of Personal Knowledge TC "FRE 602 – Lack of Personal Knowledge" \f C \l "2"   (prospective witness must have personal knowledge about the event to which he or she testifies)

FRE 603 – Oath or Affirmation TC "FRE 603 – Oath or Affirmation" \f C \l "2" 
· No longer need to invoke God or a higher being, or to affirm the duty to tell the truth, but must make sure the person understands the need to be truthful

U.S. v. Odom, (4th Cir., 1984) page 303

FACTS:  Odom up for re-election and there was a question about counting the votes of elderly people in homes.  The competency of the residents in the home, as witnesses, was brought into question (approximately 40 people).

ISSUE:  Whether the court should have allowed the residents to testify.

HOLDING:  Absence of an oath does not prevent admission of testimony.

FRE:  601 – Mental Competency; Oath

NOTES:  Dillon says that the oath here may not have been an issue – their own ability or inability to testify as to what was going on was relevant.  The people themselves were evidence, not so much what they said.  People can still provide relevant evidence even if they have the inability to take an oath.

*Difference btwn weight and admissibility.  It is up to the trier of fact as to what weight to give to the evidence the court finds admissible.  

· Mental Competence:

· Cts are reluctant to declare a person incompetent to testify; 
· A person can be mentally ill and still competent to testify – it depends on whether the illness prevents the requirements of 601-603.
· Ex:  Delusions may prevent a person from being declared competent
· Being mentally ill does not bar you from giving testimony under oath if you can satisfy the other requirements!
· Children:

· If it can be demonstrated that the child knows the difference btwn right and wrong and that its important to tell the truth, and can recall an event, the child will be permitted to testify.
· Cts are very cautious and thorough in assessing the competence of the child to testify
Capps v. Commonwealth, (SC of KY, 1977) page 307

FACTS:  5 year old testimony in relation to a sexual abuse case.

ISSUE:  Whether it was proper for the court to allow a 5 ½ year old to testify under oath.

HOLDING:

FRE:  601 – Witness Competency

NOTES:  The defense attny will use the weaknesses of the child to show that she is not competent to testify to allow the jury to ascertain the weight they want to apply to her testimony (ex:  does buggs bunny live down the street… etc.)

In NY:  A child under 9 years old is presumed not to be competent to give sworn testimony in a criminal proceeding.  

· There is no such presumption in a criminal proceeding.  

· If the ct determines a child is not competent to be sworn, in some situations the child can give unsworn testimony; it can be offered in a crim proceeding if the ct determines the kid has sufficient intelligence and capacity to justify the receipt of the testimony BUT no person can be convicted based solely on unsworn testimony – there MUST be corroborative proof of the unsworn testimony.

· There is no such provision in civil cases.  

· Children are sometimes allowed to testify via cctv, but there must be extraordinary circumstances (the physical separation btwn the witness and the D impacts upon the right of confrontation).  

· There must be a finding by the ct that the procedure is necessary to protect the child from emotional harm that would result if the child had to give testimony in the presence of the D.

· D has a right to be in constant contact with her attny during the examination of any W; the ct must make provisions to ensure that this is done.  

Dead Man Statute:  CPLR 4519  - Competence to testify in a proceeding where the other side is dead.

· There is no federal dead man statute, so you must look to the state statutes

· It bars from testifying:  a person who may benefit from litigation with an estate as to personal transactions or conversations that the person allegedly had with the deceased bc there is a great danger of fraudulence 

· Independent witnesses must be produced to prove those claims

· Goal is to prevent false claims against an estate

Farley v. Collins, (SC of FL, 1962) page 308

FACTS:  Dan killed in car accident and Farley wanted to collect damages from Dan’s estate (Collins is the administrator of the estate).  Farley wants to testify as to what the Dan vehicle did to cause the accident.  

ISSUE:  Whether Farley can testify in light of the dead man’s statute (whether Farley’s testimony will count as a transaction and thus barred by the dead man’s statute).

HOLDING:  Farley may testify; there was no negotiation, this was not a “transaction” and therefore the testimony is not barred under the dead man’s statute.  

RULE:  Dead Man’s Statute (State only)

Kemp v. Balboa, (8th Cir., 1994) page 311

FACTS:  Kemp (a prisoner) alleged that the guard, Balboa, flushed his epilepsy drugs down the toilet; Kemp had a seizure and sustained injuries.  Balboa wants a nurse to testify that Kemp never picked up his meds; the medical records were never entered into evidence and the nurse had no personal knowledge (therefore, it is hearsay).  

ISSUE:  Whether the nurse may testify.

HOLDING:  No, she had no personal knowledge of the event.

FRE:  602 – Lack of Personal Knowledge

NOTES:  A lay person can give opinions, but they must be based on a factual predicate.  
Rock . Arkansas, (SC, 1987) page 315

FACTS:  Rock charged with manslaughter of her husband.  She didn’t remember much, but after hypnosis she recalled that her thumb was in the hammer, her finger was not on the trigger, and that the gun went off when her husband grabbed her arm.  Evidence was allowed that showed this cheap gun discharged and was defective.  D was not allowed to testify to the matters that she discovered after she was hypnotized bc Arkansas has a statute that prohibits the introduction of evidence produced from hypnosis.  

ISSUE:  Whether a per se exclusion of evidence that comes from a person after hypnosis is constitutional.

HOLDING:  The per se rule is unconstitutional; this admissibility must be determined on a case by case basis.  Here, there was some corroboration as to what the D said subsequent to hypnosis thus showing some reliability.  

FRE:  803(6) – Business Records

NOTES:  
· NY excludes all hypnotically induced evidence when offered by the prosecution in a criminal case or when offered by either side in a civil case.  

· Hypnotically induced evidence is inherently suggestive; however, a D is permitted to testify after hypnosis if the court determines, as in Rock, that there is some demonstration of reliability for the hypnotically induced evidence.  

· Therefore in NY in a crim case the D can introduce this evidence, but the prosecution cannot.  

· As to D’s witnesses, they will be permitted on a case by case basis again depending on reliability.  

FRE 606 – Competency of Juror as Witness TC "FRE 606 – Competency of Juror as Witness" \f C \l "2" 
606(b) – a juror is incompetent to testify at a trial as to what happened in the jury room.  We don’t want a trial after the trial as to what happened in deliberations.  However, a juror may testify on the question as to whether extraneous prejudicial info, or outside influence was brought to improperly bear upon any juror.  

Wilson v. Vermont Castings, Inc., (3rd Cir. 1999) page 322

FACTS:  Wilson lost the case against the wood burning stove manufacturer as to whether the stove was dangerously manufactured (jury answered yes) and secondly was the defect a substantial factor in causing injury to the TT.  TT gets a new lawyer and appeals on the grounds of jury misconduct bc a juror was an owner of a similar stove and brought before the jury the owner’s manual of the stove.  

ISSUE:  Whether the information the juror brought into the jury room was prejudicial.  

HOLDING:  No, the owner’s manual was not prejudicial; 

FRE:  606 – competency of juror as witness

NOTES:  In determining the effect that extraneous info has on the jury the ct looks at the info objectively to decide if it would have a prejudicial affect on the jury’s determination.  The juror’s are not allowed to testify as to the affect that the info may have had on other jurors.  

· In NY:  A discussion by jurors of a newspaper article considered to be outside info was prejudicial and warranted a new trial.  

· In these cases you must distinguish btwn the juror providing “inside info” (deliberations are not grounds to set aside a verdict), and the “extraneous info” that is prejudicial and brought in from an outside source which can be grounds to set aside a verdict if the court determines the info would have prejudiced an average juror.  

FRE 613 – IMPEACHMENT TC "FRE 613 – IMPEACHMENT" \f C \l "1" —Prior statements of a Witness

· Impeachment evidence is not admissible for its truth

· Used to create doubt as to what the witness testified about

· NY:  Must show witness the prior inconsistent statement whereas in the fed syst you don’t have to.  

· 613(b) – permits under certain circumstances extrinsic evidence of the prior inconsistent statement (the transcript, doc, etc) to be received into evidence for impeachment purposes (the jury can look at it).  Jury has to be instructed by the judge that it is only being admitted for impeachment purposes and not for its truth.  In NY, this is NOT admitted as evidence.  

· Statements made by the witness (not necessarily party admissions)

· If the W is asked “did you make this statement?” and then denies it, the FRs permit the introduction of extrinsic evidence (to show she made the statement which she now denies via producing the witness to whom she made the statement, etc).   

· Extrinsic Evidence - is admissible under certain conditions; if the W denies the making of a prior inconsistent statement the ct will admit it as long as it is not collateral. 

· A witness against whom extrinsic evidence is offered can offer rehabilitative evidence to contest that claims

· Bias and hostility are not considered to be collateral evidence; these are matters for which extrinsic evidence can be introduced.

· In NY, the use of extrinsic evidence to show a prior inconsistent statement is in the discretion of the ct; in order to use a prior statement to impeach you must show the witness the statement; a prior statement used for impeachment purposes is NOT RECEIVED INTO EVIDECE (in the federal system it is received as evidence and goes to the jury).  

· The ct does not permit bolstering evidence (introduction of prior consistent statements while a W is testifying); BUT, it is permitted when a W’s credibility has been attacked.  

Class Fifteen 04/04/06

State v. Hines, (SC of AZ, 1981) page 326

FACTS:  D objects to prosecutor questioning her on cross saying that the statement she says now is different than what she said before.

ISSUE:  What constitutes an inconsistent statement?

HOLDING:  This is proper questioning on cross; the x-examiner is not required to reveal the statement before asking the W about the statement 

FRE:  613 – Prior inconsistent Statements

NOTES: The attny asking the question must have a good faith basis for asking the question.  

· Statement suppressed bc of a Miranda violation can be used for impeachment purposes; 

· Silence after Miranda cannot be used as an impeachment tool

· Pre-arrest silence generally can be used for impeachment purposes

Evidence in Chief = that which goes to the jury directly (testimony, video, audio, etc)

Impeachment = stealth missile from outside the ctrm directed at the witness to weaken the impact of the evidence in chief
FRE 608 – Evidence of Character and Conduct of Witness TC "FRE 608 – Evidence of Character and Conduct of Witness" \f C \l "2"  

FRE 609 – Impeachment by Evidence of Conviction of Crime TC "FRE 609 – Impeachment by Evidence of Conviction of Crime" \f C \l "2" 
· Every time a W takes the stand they put their character for truthfulness into issue (regardless of whether it’s the D or TT, civil or criminal)
· 608 & 609 are attempts to make the W less believable to the jury
· There are attempts to show that the W is untruthful, engaged in bad acts, or that she has criminal convictions in the past that tend to show that she has placed her own self interest in the past above the interest of society by engaging in criminal conduct and that she may do so again here if she testifies.  
· 608(a) – opinion and reputation evidence ( must relate to truthfulness.
· Character evidence for impeachment:  credibility of a W may be attacked or supported by evidence in the form of opinion or reputation (in NY only reputation, NOT opinion) but subject to the limitations of (1) with reference to truthfulness or untruthfulness; (2) only after the character has been attacked.  
· Under 404(a) character evidence of a D or victim was not admissible to prove action in conformance with a character trait UNLESS the accused raised the issue first ( 608 simply limits this to truthfulness.  
· 608 applies to all Ws while 404 only applies to Ds and Vs. 
· 608(b) – specific acts of conduct ( must also relate to truth and veracity since the attempt is to show that she has engaged in some form of dishonesty bf and would do so again (therefore, prior bad acts that don’t relate to honesty are INADMISSIBLE under 608(b):  fighting, DWI, swearing in church, running naked through a super market.  ADMISSIBLE exs:  stealing, lying on a job app, etc).
· 609 – the prior convictions do not necessarily have to relate to truthfulness or honesty in order to be admissible, reason being that the prior is being offered to show that this person does what they want to do; therefore things such as DWI, drug sales, etc, would be admissible as would any other crimes that involve dishonesty or false statement.  
· NY permits cross on ALL prior acts (bad or good) that demonstrate a willingness to place one self interest above those of society; this would include most crimes but often precludes inquiry as to addictive crimes.  

· Compare 608(b) to 404(b) where bad acts are admitted for their truth to show plan, motive, opportunity, identity, etc.  
· Dillon example:  D selling coke, argues entrapment.  Govt offers against the D the fact he sold coke in 1974, D seeks to prove that he didn’t sell coke in ’74 but says it shouldn’t be permitted to be asked anyways bc its extrinsic evidence.  Ct said no, its not extrinsic, it shows that you have an inclination to do this activity.  Here it was offered to contest his claim that he was not predisposed to commit the crime.  
Gustafson  v.State, (SC of Ark, 1979) page 342

FACTS:  D convicted of burglary and soliciting capital murder.  One premise for appeal is when he took the stand on his own behalf, the prosecutor asked about his previous crimes & misconduct, the judge allowed some of the q’s over the D objections (which included questions of details, etc which he tried to invoke the 5th and then the ct made him answer).  

ISSUE:  Whether the judge was correct in allowing the govt to question D on prior misconduct (details are not permitted).  

HOLDING:  The trial ct erred in having D answer the questions.

FRE:  608(b) – Other Misconduct
NOTES: When you are testifying you do not waive your 5th rights with respect to matters that relate to character and truthfulness.  Most fed cts hold that crimes related to theft don’t necessarily relate to truthfulness.  

Smith v. State, (SC of GA 1989) page 346

FACTS:  D convicted of rape, etc, and appeals on the grounds that the testimony of 10-12 other people that the victim made false accusations against them should have been admitted.  

ISSUE:  Whether the rape shield law bars admission of testimony regarding the victim’s alleged past false accusations against persons other than the D.

HOLDING:  The trial court erred in excluding the testimony of the other witnesses.  

FRE:  608(b) – Other Misconduct
NOTES: As to prior acts of bad conduct the questioner is bound to the response of the W.  The W may however, if probative or truthfulness or untruthfulness be inquired on cross concerning her character for thruth/unthruth of her own character or that of another to which she testified.  The W can admit, deny, or take the 5th.  Specific acts of conduct can only be used on cross.  

US v. Lollar, (5th Cir., 1979) page 348

FACTS:  D convicted of transporting stolen prop, appeals on the grounds that after D testified the govt recalled one of its witnesses and asked the W if he would believe the D under oath; D claims it was error to allow the W to offer his opinion on the D’s veracity.

ISSUE:  Whether it was error to permit the W to give his opinion as to the D’s veracity.

HOLDING:  No error, the testimony is allowable.  

FRE:  608(a) Reputation or Opinion Evidence of Character for Truthfulness 

NOTES: Admissible bc you are allowed to admit opinion evidence for untruthfulness.  A character W who testifies can be asked whether or not that W has knowledge of specific acts of D.  
US v. Medical Therapy Sciences, Inc., (2nd Cir., 1978) page 350

FACTS:  D Berman & co. convicted of filing false claims to get Medicare payments; co-conspirator Russell was a former ee of D and she testified in favor of the govt.  The govt asked her if she was ever convicted of a crime where she admits to drug use.  The D crossed her and then the govt put character Ws on to bolster Russell’s credibility.  D objects to the bolstering since it was never attacked by the D “or otherwise”.  

ISSUE:  Whether the bolstering of Russell’s truthful character was rightfully admitted (whether she was “attacked” on cross).  

HOLDING:  The govt had a right to proceed as it did bc she was basically attacked on cross and her credibility was thus called into issue.

FRE:  608(a) Reputation or Opinion Evidence of Character for Truthfulness 

NOTES:  The ct was also permitted to bring out the past bad acts on direct, but that cannot serve as the reason for bolstering thereafter.  
April 6, 2006

· Collateral Evidence = evidence that could not have been introduced as substantive proof (ex:  car accident btwn A & B issue is who had the right of way (  asking driver B what color shirt he was wearing to show what color his shirt was is irrelevant (and also collateral) – however, collateral evidence is at times admitted to show to the jury the W’s ability to recall details, etc.).  
· Probative value of crim convictions is that it has an impact on the credibility of the W.
· Under 609 there is a distinction as it applies to Ws and as it applies to Ds.  
· Easier for a D than for a W to have prior precluded from use
· Ct must find under 403 that the prejudicial effect substantially outweighs the probative value to keep the W prior out
· If the D is testifying 403 doesn’t apply, instead this little rule in 609 kicks in and the test is that the prejudicial effect must merely outweigh the probative value
· Under 609, both Ws and Ds can be impeached based on a conviction for ANY crime that involves dishonesty or false statements.  (Larceny, false filing of dox, forgery, perjury, etc.)  If the crim conviction does NOT go directly to dishonesty then the only time you can use the conviction is one for which the permissible sentence was a year or more.  
· You can always use felonies, and misdemeanors only when they directly relate to dishonesty
· Under 609:  You can’t use convictions more than 10 yrs old unless the probative value outweighs the prejudicial effect (therefore, crimes of dishonesty are allowed when older than 10 yrs).
· You can’t use convictions that have been pardoned, annulled, or certification of rehabilitation, juvenile offenses
· Certificate of conviction can be used to show the W has been convicted if the W denies the conviction
Factors the Court will consider in weighing prob val/prejud effect TC "Factors the Court will consider in weighing prob val/prejud effect" \f C \l "1" :

· Whether prior is similar to the charge the D is currently facing; most cts have ruled the crime being similar is not in itself enough to establish prejudicial effect
· Impeachment value of the prior (dishonesty? Violent crime? Violent crimes are generally permitted to be used bc of the theory that violent crime shows the tendency to put one’s self interest above society’s interest).
· The more you can show that the crime at issue was planned the more likely the ct will let the violent prior in
· Age of the person at the time of the crime (and age of the conviction)
· Importance of D’s testimony
· D has the burden to show the prior conviction is prejudicial and should not be used
· Pretrial determination will expose the priors that may be addressed
U.S. v. Tse, (4th Cir., 2004) page 335

FACTS: D convicted on coke distribution charge; testimony relating to the govt’s principal witness, Steve Williams, was in question on appeal. D attempted to impeach his credibility by showing he was convicted of a&b against a police officer. D had a similar conviction and the court decided to keep both out. (D wanted Williams conviction IN).  

ISSUE:  The differences btwn admitting a prior conviction to impeach a D’s testimony and admitting such testimony to impeach the testimony of a govt witness.  

HOLDING:  Affirmed; (bc its highly probably that the conviction would have had no impact on the jury’s decision).

FRE:  609 – Impeachment by Evidence of Conviction of Crime
NOTES:  The test the trial court should have used in reaching the conclusion is:  

For the W, the prejudicial effect must substantially outweigh the probative value;

For the D “””” must merely outweigh “”””. 
U.S. v. Brackeen, (9th Cir., en banc 1992) page 339

FACTS:  D on trial for bank robbery, objected to his prior guilty pleas to bank robbery being used for impeachment purposes.  On cross the ct allowed use of his pleas for impeachment purposes.  

ISSUE:  Whether “bank robbery” necessarily involves “dishonesty”

HOLDING:  Bank robbery is not per se a crime of dishonesty.  Reversed & remanded.  

FRE:  609(a)(2) – Impeachment by Evidence of Conviction of Crime; dishonesty
NOTES: Govt has an absolute right to use crimes that involve dishonesty for impeachment purposes.  

Sandoval hearing:  P v Sandoval (  34 NY2d 371 (1972)

· Facts:  D has the following convictions:
· 1964 conviction for disorderly conduct (ct allows qs); 
· 1965 conviction for 3rd degree assault, misdemeanor (ct permits qs); 
· 1960 conviction for contributing to the delinquency of a minor (12 years prior) (ct precludes prosecutor from qs); 
· 1963 & 65 conviction for DWI (ct doesn’t permit qs on either); 
· 1965 assault case that was dismissed (ct doesn’t permit qs); 
· 1965 conviction for reckless driving (ct does not permit inquiry); 1965/67 conviction for gambling (ct does not permit inquiry)
· Purpose of the hearing is to advise D as to the permissible scope of cross per impeachment material

· The hearing combines 608 and 609; we simply determine whether or not the prejudicial effect is going to outweigh the probative value

· The burden is on the D to demonstrate inadmissibility

· Prosecutor must advise  D and ct of her intent to use prior convictions or bad acts if D decides to testify

· Purpose is to help the D make an intelligent choice as to whether to testify and to limit the possibility of the jury of using the priors as evidence of propensity as opposed to a tool to assess credibility

· A D can’t be asked about arrests or indictments; but D can be asked about prior bad acts

· Can’t ask D or W about acts that underlay an acquittal; can’t use extrinsic evidence in NY to prove prior bad acts

· As to each prior the ct will perform the balancing test:


· Nature of the prior (dishonesty? Impulsive? Violent?)

· Remoteness (how long ago did the prior occur?  No automatic 10 yr rule)

· Similarity 

· Need for D to testify

· # of priors sought to be offered

· D’s age at the time of the commission of the crime (you cannot ask the D about a pending charge that is not the subject of the trial)

· Cts will often enter into a “Sandoval Compromise” where the ct permits the prosecutor to ask about priors but not the details as to the acts underlying those priors

· D can open the door and permit the questions that were previously precluded

· SANDOVAL DOES NOT necessarily APPLY TO WITNESSES!  But, the ct can do so if it wants.

· An adverse Sandoval ruling is reviewable on appeal even if the D doesn’t testify (not the same in fed)

· In the Fed system, a D who does not testify cannot claim reversible error on appeal

P v Bennette (in supp pg 111)

· Ct permitted sodomy conviction; close call & tends to show you the discretion allotted to the trial court in which priors can be admitted.
FRE 607 – Who May Impeach TC "FRE 607 – Who May Impeach" \f C \l "1" 
· The rule used to be that you could not impeach your own witness (somebody that you called); NOW, you have the ability to do so

· 607 is the same in NY

U.S. v. Lindstrom, (11th Cir., 1983) page 354

FACTS:  S & J convicted for mail fraud and conspiracy to commit mail fraud.  Appeal on the grounds that (1) district ct improperly placed limits on the def qing of the govt’s chief witness with regards to her past psychiatric treatment; (2) that the ct improperly denied the D access to the witness’s med recds. 

ISSUE:  Whether the ct should allow a W to be questioned on her mental history

HOLDING:  Reversed; the jury should have been allowed to consider whether the W was capable of distinguishing reality from hallucinations.  

FRE:  Capacity

NOTES:  Mental disorders have high probative value on the issue of credibility.  Simple use of drugs or alcohol in the past is not usu allowed unless it rises to the level of addiction/alcoholism.  
Kellensworth v. State, (SC of Ark., 1982) page 359

FACTS:  D convicted for rape & burglary.  He and his parents testified that he “worshiped” his former wife & child; former wife took the stand and cited numerous instances where he was mean/hit her/tried to knock her off the road, etc. (COLLATERAL EVIDENCE) The judge let the testimony in bc he considered it simple rebuttal evidence.  

ISSUE:  Whether certain testimony from D’s wife was admissible.

HOLDING:  No, some of the W’s testimony should have been excluded (bc it involved prior bad acts it outweighed the probative value).

FRE:  Contradiction

NOTES:  “A witness cannot be impeached on a collateral matter by calling another witness to contradict the testimony of the first witness.”  Prosecutor should have objected as to relevance when the D was questioning the D and his parents about his former wife!

U.S. v. Webster, (7th Cir., 1984) page 362

FACTS:  @ D’s trial for aiding and abetting bank robbery, gov’t called King (getaway driver) who gave testimony that would have exculpated D.  Govt then cross examined King relative to prior inconsistent statements that indicated Webster was involved.  D objects on the grounds that the govt should not be allowed to bring a W simply to impeach them.  

ISSUE:  Whether the prior statements are admissible given that the party that called him is trying to impeach his testimony.

HOLDING:  Affirmed; it is permissible to impeach your own witness.  

FRE:  607 – Impeaching One’s Own Witness

NOTES:  You must act in good faith to impeach your own witness; you cannot call a W knowing that they will give unfavorable testimony (for the purpose to impeach the W).  If the W sandbags you, you can then impeach him.  In NY CPLR 4514:  You can impeach any witness with a signed written statement or statement given under oath only.  
· SANCTIONS ( Many judges use sanctions to make attnys move on & leave a ruling they don’t like.  

· In civil cases neither party has a 5th privilege, and you can call the opposing party as a W

· X exam ( You can (1) X the W on matters covered on direct and (2) bring up impeachment material.

· If you are crossing a W, you can ask about things not already covered, but you can’t use leading questions.  
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Little Review:  608 & 609 ( 609 is broader than 608 bc 608 is limited to acts of truthfulness/untruthfulness while 609 refers to all prior criminal convictions.  

FRE 611
(a) – ct is in control



(b) – limit of cross:  restricted to the testimony on direct as well as any matters that tend to impeach credibility.  If you want to ask things that were not covered on direct, but must make an application to the court to do so, and when you do you may not ask leading questions – rather you have to treat them as if you were handling them on direct.



(c) – leading Qs should not be used on direct (if the W is a child, mentally challenged, there are exceptions); when a party calls a hostile W, (adverse party) the ct can allow you to engage in leading Qs.  

Gedders v. U.S., (SCOTUS, 1976) page 365

FACTS: -- 

ISSUE:  What is the amount of control that a judge may exert over admission of evidence?

HOLDING:  A judge has a broad scope of discretionary power and will only be reviewed for abuse of discretion.

FRE:  611(a) – Control by Court

NOTES:  Judge is permitted substantial control over proceedings.

U.S. v. Garcia, (9th Cir., 1993) page 367

FACTS:  D indicted on 4 counts of aggravated sexual abuse of a child.  Govt motioned to allow Jane Doe, the minor 11-yr old victim, to testify via 2-way cctv ( she did and D was convicted on all 4 counts.  There were 2 experts that concurred that the cctv was preferable to reduce trauma to the victim; D claims that the cctv procedure is not is not authorized.

ISSUE:  Whether D’s 6th right to cross was violated by use of the cctv.

HOLDING:  The use of cctv is allowed; the experts’ testimony provided sufficient basis to show that the test of necessity was met that there would be a substantial likelihood that the child would experience trauma if placed in the presence of the D and thus be unable to reasonably communicate with the court.

FRE:  Protecting Child Victim Witnesses / 6th Right to Cross; Rule 702 Expert Testimony

NOTES:  Test:  (1) state must make an adequate showing of necessity (must determine if the procedure is necessary to protect the welfare of the child; (2) must find that the child would be traumatized by the D’s presence; (3) and that the stress on the child in the D’s presence is a level that exceeds de minimis.  


USC § 3509 (b)(1) permits alternatives to live in-court testimony.  

Lis. v. Robert Packer Hospital, (3rd Cir., 1978) page 373

FACTS:  Jason Lis at age 4 mos was taken to the D hospital’s er for breathing difficulties.  He was given a blood test by Dr. Allen that revealed high blood sugar level, an indicator of diabetes, and was treated with insulin ( this diagnosis was actually wrong, and Jason had seizures, and now has brain damage and blindness.  D put on 9 experts that asserted the seizures were from a pre-existing congenital disorder and not from the insulin.  Jury found the doctor negligent, but not the proximate cause of Jason’s condition.  TTs questioned Dr. Pacanowski, and the judge allowed the cross to exceed the scope of the direct.

ISSUE:  Whether it was within the court’s discretion to permit the cross to exceed the scope of the direct.

HOLDING:  Affirmed; however, the judge erred in asserting that in every case he allows the scope of cross to exceed the scope of direct.  (But the TTs did not meet the 403 test to show that prejudice existed that would afford them a new trial).  

FRE:  611(b) – Scope of Cross Examination
NOTES: There must be some showing of special circumstances; the judge cannot make a unilateral decision to allow this procedure in every case, the failure to exert any discretion whatsoever is a violation of the rule.  To get around this mechanically, you call the adverse party as a witness, they are then considered hostile and you can then lead on direct.
Lawrence v. State, (Crim Ct of App of TX, 1970) page 376

FACTS:  Appellants were jointly convicted of felony theft.  State asked W if he had bough 1199 lbs of metal, then after the objection to leading was sustained, asked how much metal the W bought to which he replied 1199 lbs.

ISSUE:  Whether the trial court erred in permitting the state to ask its principal W a leading Q that was highly prejudicial to the appellant.

HOLDING:  Affirmed.  The objection was to the quantity, and not as to whether a purchase was made.

FRE:  611(c) – Leading Questions
NOTES:  There was no abuse of discretion that would warrant a reversal.  Judges are permitted to ask clarifying questions, but cannot get so involved in the proceeding that she becomes an advocate for one side or the other

FRE 612 – Writings Used to Refresh Memory TC "FRE 612 – Writings Used to Refresh Memory" \f C \l "1"  

· The adverse party is entitled to have the writing produced at the hearing, have it entered into evidence, and to cross on the doc.  

· The writing need not be the statement of the witness; it can be anyone’s statement, or ANY type of writing (Dillon offers a can of soup…)

· MUST BE DISTINGUISHED FROM 803(5) which refers to the exception to hearsay for writings made when the event was still fresh in the W’s memory.  This is when a W’s memory cannot be refreshed.  612 refers to when a writing trigger’s a W’s faulty memory.
· Steps to using the writing:  (1) You apply 612; (2) if there is no recollection then you go to 803(5).

· If a memory cannot be refreshed under 612, then you go to 803(5) to admit the statement into evidence as a past recollection recorded for the truth of the matter asserted therein

· 612 is used only to refresh recollection while 803(5) is used to admit the truth of the matter asserted therein.  

· 803(5) IS USED WHEN THERE IS NO PRESENT RECOLLECTION!!!

· In NY a 612 statement cannot be introduced into evidence, and must be turned over to the other side – the other side cannot introduce the statement into evidence unless another hearsay exception applies (but if it is a hearsay exception it can come in).

· In the federal system the 612 comes into evidence.

· 612 is used 100 times more often than 803(5).  

· An issue with 612(b) is the attorney work product/privilege and an argument will ensue as to whether the writing should be turned over to the other side. (more on that later)

U.S. v. Riccardi, (3rd Cir., 1949) page 380

FACTS:  D indicted on 4 counts of felonious transport of household items from NJ to AZ; convicted on 2 counts.  Farid made notes about the items years prior (she owned them) and the govt wanted to call her and use her notes to refresh her recollection of the items taken.  D objected, she testified, and the list was not offered into evidence.  

ISSUE:  Whether there is a difference between the past recollection recorded and the present recollection revived.

HOLDING:  Affirmed; it is within the discretion of the trial court judge to allow the writings.  

FRE:  612 – Writing Used to Refresh Memory

NOTES:  You can use anything to refresh your recollection.  The victim and expert were testifying from a present recollection that was refreshed by the used of the document (they are not saying they have no recollection of the event).  


If a W uses privileged material to refresh recollection the privilege is waived and the material must be given to the other side.  


Gen Rule:  the statements of the Ws in crim and civil proceedings must be turned over in discovery.  
S & A Painting Co. v. O.W.B. Corp., (Western Dist. of PA) page 384

FACTS:  Civil action over a K dispute.  S&A is suing OWD.  OWD starts a 3rd party action against Fran who prepared 24 pages of notes at the request of counsel and only used part of it to refresh his recollection.

ISSUE:  Whether the dox used to refresh must be turned over to opposing counsel.  

HOLDING:  Since the doc was used through the course of the proceeding, the portions that were used must be given to the other side (but the privilege applies to the parts not used to refresh).  

FRE:  612 – Writing Used to Refresh Memory

NOTES:  The court does have some discretion here under 612(b)

FRE 614 – Interrogation by the Court; FRE 706 – Court Appointed Experts TC "FRE 614 – Interrogation by the Court; FRE 706 – Court Appointed Experts" \f C \l "1" 
· Fed system much more complex cases compared to state court

· The ct in civil proceedings has the right to appoint its own experts.  This is infrequent in fed civil cases and is NEVER DONE in NY.  (But, with the stipulations of the parties the court may appoint an expert such as a psychologist in a child custody case).  

· The ct can ask Ws questions over the course of the trial.  In NY in theory the cts have recognized the rights of the trial ct to call Ws and question Ws.  Dillon says as to these rights there is a HUGE BUT after each:  generally a courts questioning should be confined to clearing up ambiguities BUT it is very easy for the court to go too far.  

· The more popular trend now in civ and crim cases is allowing juror questions.  The jurors are instructed in advance that they may ask proper question of the Ws.  In some proceedings the sides agree – Dillon says this is a touchy area and not recommended since its about the evidence that YOU want to present, and you are asking for trouble if you let the jury start asking the questions!!!  You can’t cross the W on the juror’s questions?  Troublesome area:  STAY AWAY.  

U.S. v. Filani, (2nd Cir., 1996) page 390

FACTS:  D on trial for drug trafficking, the judge undercut the defense by engaging in a line of questioning that showed he did not believe the D.  

ISSUE:  Whether the judge’s line of questioning was proper.

HOLDING:  Reversed, judge must remain impartial.  

FRE:  614(b), (c)  - Interrogation by the Ct

U.S. v. Richardson, (11h Cir., 2000) page 396

FACTS:  D appeals conviction for embezzlement.  The juror questions indicated that the jurors were deliberating amongst themselves before the conclusion of the trial.  The ct went through a series of steps in attempt to ensure that the probative value of the qs asked outweighed the prejudice of the process (had the qs put into writing, sidebars, limited to qs that clarified material that was already pt forth, didn’t allow qs that filled in gaps of proof, cautioned jurors not to engage in pre-conclusion deliberations).  

ISSUE:  Whether the trial court erred by allowing juror’s questioning of Ws.  

HOLDING:  In light of all the steps taken by the trial court, the prejudicial affect was outweighed by the probative value.  

FRE:  Questions by Jurors

FRE 615 – Exclusion of Witnesses TC "FRE 615 – Exclusion of Witnesses" \f C \l "1" 
· It’s the first thing you do – make sure that the other Ws don’t hear each other’s testimony.  

· You want the W’s independent recollection

· This doesn’t authorize exclusion of:

1. A party 

2. An officer or ee of a party (not a natural person) designated as a rep of a corp.

3. Person who’s presence is shown by a party to be essential to the presentation of a party’s cause (ex:  TT’s expert W to listen to the testimony of the opposing expert).  

4. Person authorized by statute to be there (ex:  crime victim reps/advocates present during victim’s testimony)

· This rule can be extended by the court to instruct the Ws not to divulge their testimony

· Ct can limit opportunity of attny to speak to W during recesses ( can instruct the Ws attny not to speak to W about their testimony – the ct CANNOT instruct the attny & D not to talk overnight.

· Attny is ethically forbidden from attempting to manufacture the testimony of a W to reflect the testimony of any other W = no coaching to make it different from the W’s recollection!!!

· It is OK to ask the W if their recollection is accurate

Towner v. State, (SC of Wyoming, 1984) page 403

FACTS:  D charged w stolen property, claims the wife brought it home and said she purchased the items.  Wants to put on his dad and sister to say the same things, but they were in the ctrm contrary to the exclusion order of the judge. 

ISSUE:  Whether excluding the dad and sister constituted an error.

HOLDING:  Reversed.  Remedy of preclusion of testimony is harsh, a better remedy is to let the other side cross them on the issue that they stayed for the other testimony.  

FRE:  615 – Exclusion of Witnesses

NOTES: The statements or his family are not being offered to prove the truth of the matter asserted therein – rather its being offered to show the D’s state of mind as to whether he thought he had legit property.



“It’s a cold day in hell when the ct denies the D from putting forth his proof,” says Dillon.

OPINIONS TC "OPINIONS" \f C \l "1" :

1. Lay Witness Opinions – FRE 701 TC "Lay Witness Opinions – FRE 701" \f C \l "2" 
· Can’t be hearsay
· Must be rationally based on the perception of the W
· Must be helpful to a clear understanding of the W’s testimony or determination of a fact in issue
· Can’t offer an expert opinion (tech, scientific, other specialized knowledge – if it is, then disclosure rules apply) 
· Ex’s:  identification, preferences, etc…
· Certain things difficult to explain:  “it was dark”; “she seemed absorbed”; “we talk in opinions all day long”
· In NY, lay opinions are restricted to those that are necessary and those where it would be difficult not to give an opinion; slower to admit the opinions of lay witnesses than the federal system is (fed syst is more of the angle to let the opinion in and let the jury should decide).

2. Expert Opinions – FRE 702 TC "Expert Opinions – FRE 702" \f C \l "2" 
· Subject must be something helpful to the jury (the ultimate issue = generally a conclusion that you are asking the jury to reach).
· General Rule:  A person is to testify to facts, not opinions.  An expert is one who has specialized knowledge or training not generally possessed by the average juror.  

· Jury determines the weight given to an opinion by the facts surrounding it

Govt of the Virgin Islands  v. Knight, (3rd Cir., 1993) page 408

FACTS:  D wanted 2 Ws to testify (one person saw it, the officer did not) that the shooting was accidental; the ct kept both out.  Kept the police officer out bc he did not observe the event (hearsay).  

ISSUE:  Whether it was reversible error to exclude the eyewitness and investigating officer’s testimony that the gun firing was an accident.  

HOLDING:  Conviction affirmed bc it was harmless error.  

FRE:  701 – Opinion Testimony by Lay Witness

Common opinions are usu admitted with little foundation.  
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FRE 702 – Testimony by Experts

· TEST for allowing expert opinion:
1. testimony is based on sufficient facts/data

2. testimony is the product of reliable principles/methods (cannot be speculative)

3. the witness has applied the principles and methods reliably to the facts of the case

· The court will accept established reliable methods that can be ascertained, but must also determine if the methodologies were properly applied to the facts of the case (ex:  DNA testing for paternity cases, BAC measure for DWIs, etc).  
· TWO MAIN ISSUES:  

· (1) is the subject of the expert opinion RELEVANT? 
· (2) is the opinion RELIABLE?
· The court acts as the “gatekeeper” – the judge must determine if there has been a demonstration of the principles/reliability/proper application.
· This all goes to the foundation:  these things have to be demonstrated to the court prior to admissibility ( the court must determine the threshold issue of whether the jury should hear the testimony.
· Difference btwn lay opinion and expert opinion is that the experts are giving opinions that are NOT KNOWN to the AVERAGE juror and in theory will assist the jury in deciding the issue before them.
U.S. v. Montas, (1st Cir., 1994) page 414

FACTS: D was detained after a drug dog smelled narcotics on his bag; he tried to discard the claim checks, but an officer saw them fall from him and pointed them out.  One of the bags had the name “Felix” the other “Rivera” – but it was never found out if there was a Rivera.  D (Felix/Montas) was convicted for possession w intent to distribute.  Claims that ct erred in admitting expert testimony (DEA agent claiming that in most of the cases they have the drug dealer travels under a changed name) bc it concerned subject matter within the average juror’s understanding.  

ISSUE:  Whether the ct properly admitted the DEA agent’s expert testimony.

HOLDING:  Affirmed.  However, the evidence was beyond what is usually acceptable and should not have been admitted since it was not specialized knowledge that would help determine a fact at issue.  ( it was also prejudicial to the D (but not so prejudicial that it would affect the fairness of the proceedings).  

FRE:  702 – Testimony by Experts; proper subject

NOTES:  The FRE is liberal in admitting expert testimony and usually admissible as long as it ASSISTS the jury in understanding some facts.  
U.S. v. Paul, (11th Cir., 1999) page 418

FACTS: Note delivered to a bank demanding $; bank manager called the FBI, they set up a sting.  D picked up the $ which was left in the bathroom, he was apprehended, and claims that he just found the bag.  Govt wants to use the demand note to connect him, via a writing sample, to the note – and uses an expert in handwriting to compare the samples and say that the writings match.  The expert pointed out that there were misspellings, that the letters were formed alike, etc.  D challenged whether handwriting analysis is a subject for an expert – and then offered a rebuttal witness (an evidence professor) that the court excluded bc he did not have relevant testimony.

ISSUE:  Whether the testimony of the handwriting expert is admissible, and whether the D’s rebuttal expert was properly excluded.

HOLDING:  Affirmed.  (Handwriting analysis is in; D witness properly excluded).

FRE:  702 – Proper Subjects; Qualifications of Witnesses
NOTES:  In NY the handwriting expert can testify that the writings match, but not that one particular person wrote them.  

The reason handwriting is not held in super-high regard is because it changes over time.

· A lay witness can be called to identify a handwriting (must establish a foundation that the lay person knew the person’s handwriting that they are identifying).

· A lay person is not permitted to conduct an expert analysis.

NY Permits:

· Eyewitness Identification:  the case law is not definite on its permissibility.

· Fingerprint id is more reliable than handwriting

· Expert opinion to rape trauma syndrome is acceptable

· Battered Woman’s Syndrome

FRYE = general acceptance theory

DAUBERT = relevance and reliability

Daubert  v. Merrell Dow Parm, Inc. (SC 1993) page 424

FACTS:  Small children had birth defects, sued R in state court alleging that the anti-nausea pill, Bendectin, the mothers took caused the birth defects.  Expert for R testified that they used certain methods (animal testing, etc) to test the drugs (methodology had never been used before).    

ISSUE:  What is the test for admitting expert testimony?

HOLDING:  702 was interpreted too narrowly, must have a broader application ( Remanded with instruction to look at whether the subject matter was scientific/technical, whether the conclusion to be drawn was scientifically reliable based on the same scientific principles and methodology with the same results, that the opinion being offered must be backed with sufficient scientific facts and data, has there been peer review, and general acceptance of the scientific testing.    

· (On remand the testing was excluded bc it was prepared for litigation, and not on reliable principles).  

FRE:  702 - Reliability, Relevancy & Gatekeeping 

NOTES:  This case changed the method the courts used to determine admissibly of expert testimony.  Reliability could be determined by an array of factors according to Frye.  Under 702 its easier to admit an expert opinion after Daubert than it was under the old Frye standard.  Daubert errs on the side of admitting scientific testimony that is less reliable than would have been required under Frye (Frye errs on the side of exclusion).  


Publication and peer review don’t necessarily mean general acceptance.  

702, Daubert, now requires relevance and reliability, looking at:

· Potential rate of error

· Methodology used

· Commonly used?

· Predictable results?

· Peer review

NY REJECTED DAUBERT!!!  NY still uses Frye ( which has the possibility of excluding opinion testimony on the grounds that it has not yet been examined by the professional community/peer review.  

Kumho Tire Co, LTD v. Carmichael. (SC, 1999) page 442

FACTS:  Minivan accident, part of the family died and part sustained injuries.  Brought product liability suit against tire manufacturer claiming the cause of the accident was the defective tire.  Ds argued that 702 scientific testing did not include tire analysis (their expert offered a methodology of his own that was not used by anyone else).    

ISSUE:  What is the scope of 702?

HOLDING:  It applies to all specialized knowledge, not just scientific.  

FRE:  702 – Expert Witnesses:  Reliability, Relevancy & Gatekeeping 

NOTES:  You apply the Daubert test to each case with an expert (  the tire expert applied the age, treads length, miles, and possibility of defect in assessing the tires’ quality; but he admitted that nobody else used his methods.  

NY relies upon Frye and never has to decide if the methodology is reliable; if it is accepted in the academic community then it is presumed to be reliable.

April 18, 2006 – CH 5 Opinions Continued

What must the expert establish for the ct to allow the opinion to be submitted to the trier of fact?

(We assume that the subject matter is acceptable under Daubert or Frye):

FRE 703 – Bases of Opinion Testimony by Experts TC "FRE 703 – Bases of Opinion Testimony by Experts" \f C \l "2" 

The expert can make reference to texts to which he/she relied upon in forming the opinion, but if the document was not admitted into evidence he/she cannot quote from the text/doc.  

FRE 705 – Disclosure of Facts or Data Underlying Expert Opinion TC "FRE 705 – Disclosure of Facts or Data Underlying Expert Opinion" \f C \l "2" 

Can give his/her opinion without referring to the underlying facts/data.  

In NY an opinion is NOT admissible until there is an established foundation for the opinion.

Dillon says that the NY rule is the way to go, you want to demonstrate everything the expert relied upon before stating the opinion.


Hypothetical Questions are permissible – can ask an expert to assume certain facts already before the jury to either bolster or impeach his/her opinion.

*In NY:  The basic requirements for expert to Testify:

· Demonstrate they are qualified to give their opinion based on the education/training/experience;

· Establish that the opinion offered will be helpful to the jury;

· Establish that the procedure/method used in reaching the opinion is accepted or reliable

· The W must testify that their opinion is based on a reasonable degree of certainty in the requisite field

· Expert can rely on out-of-court materials, but may not comment on the content of such material

· You CANNOT read to the jury reports and dox not in Evidence!!!!!!!!!!!!

· This rule applies to the reports of other experts

· The contents of the report not in evidence can be used to impeach the expert!!!!

· An expert can rely upon (in civ or crim in NY):

·  personal knowledge of facts upon which the opinion is based (I found xyz during the treatment of the patient);

· Documents in evidence (they can then read them, etc);

· Material that is not in evidence that came from a W subject to full exam (cross & direct)

· Material not in evidence if it the kind normally accepted in the profession as a basis in forming an opinion, such material must be accompanied by evidence establishing its reliability (known as “The Professional Reliability Exception”)  

· In NY you must show out of court reliance; if you don’t show it’s reliable in the formation of the opinion then the opinion may not come into evidence.  

AZ State Hwy Comm. v. Schell, (Ct of App of AK, 1985)

FACTS:  Appeal from jury verdict for $50,000 for the taking of lands of appellees (chicken farm).  Appellant contends that the trial ct erred in refusing to allow appellant to inquire into the basis (he read chicken and highway studies, and spoke to people) of the opinion of witness Palmer (real estate appraiser) who testified to the amt of compensation.  The objection was HEARSAY.

ISSUE:  Whether the trial ct erred in not permitting inquiry to the basis of Palmer’s opinion.

HOLDING:  Reversed.  
FRE:  703 & 705 – Forms & Bases of Expert Testimony

NOTES:  The expert must be allowed to give his basis for the opinion.  HEARSAY can be relied upon by an expert in forming the basis of their opinion!!!!!  The expert was not attempting to offer the data in the out-of-court material, he was (and should have been permitted to) mention the information he based his opinion on; under 705 the hearsay he bases his opinion on is subject to cross exam.

*IN NY the basis and experts qualifications must be set forth before the opinion can be rendered.

Wagman v Bradshaw (739 NYS 2d 421, 2002) – Supp pg 101

FACTS:  Appeal from a jury verdict in favor of TT (injuries to neck & back) in action to recover damages in personal injury.  TT’s chiropractor testified to an MRI which was not admitted into evidence.

ISSUE:  Whether the court erred in admitting the testimony to the MRI data.

HOLDING:  Reversed; no proof was offered to show that the MRI report contained reliable data, and it was wrong the expert to read the report into evidence.

FRE:  Opinion Evidence

NOTES:  There must be evidence establishing the reliability of the out of court material.  The expert should not have been able to state his opinion on reports that were not established as reliable.  

WAGMAN TEST:  To be admissible, opinion evidence must be based on one of the following:

1. Personal knowledge of the facts upon which the opinion rests;
2. if there is personal knowledge the opinion may be based on facts and material in evidence, real or testimonial;
3. Material not in evidence provided said material is derived from a witness subject to full cross-exam;
4. Material not in evidence provided said material is the kind accepted in the profession as basis in forming opinion and is accompanied by evidence establishing its reliability.
If the W is not able to establish that this material is not accepted in her profession as reliable then the OPINION CANNOT BE OFFERED.  
Jemmot v Lazofsky, (772 NYS2d 840, 2004) Supp p 108

FACTS:  Personal injury case, injury to knee and back; TTs sued for damages.  The court allowed TT’s med expert to give opinion testimony about TT’s back injuries based on an MRI which was not admitted into evidence and which a healthcare worker who did not testify prepared.  

ISSUE:  Whether the court properly admitted testimony from an expert re an MRI that was not in evidence.

HOLDING:  Reversed; the report must be introduced for the expert to comment on it!

FRE:  Opinion Evidence

NOTES:  Cites to Wagman
Schwartz v Gerson, (NYS2d 223, 1998) Supp pg 110
FACTS:  Personal injury; in the damages part of the trial the court admitted a report prepared by a doctor who examined the TT for his insurance carrier ( the Dr. did not testify thus was not subject to cross, and the report was read to the jury. 

ISSUE:  Whether the ct erred in admitting the report into evidence.

HOLDING:  Reversed; testimony to the report went beyond its limited usage.

FRE:  Opinion evidence

NOTES:  Similar to Jemmott and Wagman, but in a converse sense – there, the ct had a medical expert who did not prepare the report testify, and here the court allowed in the report without a medical expert accompanying it.  
FRE 704 – Opinion on Ultimate Issue TC "FRE 704 – Opinion on Ultimate Issue" \f C \l "2" 
· The ultimate issue of fact is for the fact-finder to decide, the expert cannot state an opinion as to that regard (legal conclusions to be drawn from the evidence).  

· 704(a) – permits testimony to the ultimate issue, but the court has GREAT discretion; 

· Opinion testimony is admitted to ASSIST the trier of fact.  

· Most of the time, legal conclusions will be out.

· 704(b) – precludes opinions to the D’s mental STATE, but not to his CONDITION

· Only applies to expert witnesses, not to lay opinions

· In NY expert testimony is permitted as to whether a D had a requisite mental State!!!!!

Torres v. County of Oakland (6th Cir., 1985) pg 458

FACTS:  Torres appeals from jury verdict in favor of Ds (alleged discriminatory treatment based on national origin when she was not promoted).  Trial court admitted testimony from Dr. Quiroga (as a lay witness) who took part in selecting the new supervisor; Q gave her opinion to the legal conclusion that was before the ct.

ISSUE:  Whether Dr. Q should have been allowed to give legally conclusive testimony.

HOLDING:  Affirmed (although the testimony should not have been admitted; harmless error).

FRE:  704 – Opinion on Ultimate Issue

NOTES:  Legal conclusions do not automatically come in under 704; 701 requires the opinions be helpful to the jury – the judge here said no bc it would not be helpful to the jury (rather it would confuse the jury).  
US v. Thigpen, (11th Cir. 1993) pg 463

FACTS:  W was asked about people w schizophrenia.

ISSUE:  If that Q was permissible.

HOLDING:  Yes, but it is close to the line.

FRE:  704(b) – Opinion on Ultimate Issue

NOTES:  Didn’t violate the statute bc it only precludes testimony as to the condition of the D.
April 20, 2006

AUTHENTICATION & IDENTIFICATION TC "AUTHENTICATION & IDENTIFICATION" \f C \l "1" 
AUTHENTICITY = demonstration by proponent that records is what it purports to be

IDENTIFICATION = involves being able to demonstrate that the physical appearance/handwriting/voice is or is not of a particular person

Party offerings must:

1. Make a showing to the court that the document is what it purports to be

2. It must be demonstrated by the witness that it is what it is 

THE PROCESS OF AUTH/ID:

· To establish authenticity

· To prevent fraud

· The theory as to why we want to ensure authenticity is bc words are so critical to the determination of an issue

· The language/info in a piece of evidence are crucial which is why the ct requires the original before it

· Strives for reliability

· Determination by the court that the document is reliable enough to be placed into evidence is not determinative of the issue (the trier of fact is not bound)

· Juries are free to reject evidence that the court considers admissible

FRE 901 – Requirement of Auth and ID TC "FRE 901 – Requirement of Auth and ID" \f C \l "2"  

(Examples of authentication/id):

1. Test of W with knowledge

2. Nonexpert Opinion on Handwriting

3. Comparison by trier or Expert W

4. Distinctive Characteristics and the like

5. Voice Identification

6. Telephone conversations

7. Public Records or Reports

8. Ancient documents or data compilation

9. Process or System

10. Methods provided by statute or rule

U.S. v Johnson, (9th Cir., 1980) page 465

FACTS:  D on trial for murder with an axe, claims that the govt did not demonstrate authenticity of the axe.  

ISSUE:  What this axe used in the crime?

HOLDING:  The axe was admissible.  

FRE:  901(a) – Requirement of Authentication 

NOTES: Authenticity is a condition precedent to admissibility; it is up to the jury to assign weight to the evidence.  If a reasonable person could conclude that this was the weapon in question, the court will usually let it in.

If the court was reluctant to admit the axe, you could admit it as demonstrative evidence.  
U.S. v. Olson, (7th Cir., 1988) page 466

FACTS:  D appealed murder conviction.  Bullets and shell casing were retrieved from the site of the crime, and a gun was found at the D’s mother’s home.  FBI fire arms agent testified and said that several bullets from the crime scene matched the gun at the house.  D argues that there is no established chain of custody from when the bullets were seized from the body to the time they were produced at the court room.  (no proof that was taken from the sealed envelope were the same bullets sent to the court).  

ISSUE:  Whether an interrupted chain of custody precludes admissibility.

HOLDING:  No, the evidence is still admissible.  

FRE:  901 – Req. of Authentification  

NOTES:  An uninterrupted chain of custody is not necessary for inadmissibility; rather it goes to the weight.  Must establish a reasonable probability that the material was not altered and that it is what it purports to be.  The purpose of chain of custody is to ensure (1) that the item is what it purports to be and (2) that it has not been tampered with.  

U.S. v. Mangan, (2nd Cir., 1978) page 468

FACTS:  Bros prepared phony tax returns, got a phony refund, and cashed the checks.  Govt handwriting expert used 2 of the illegal returns and one of the D’s personnel files to compare the handwritings.  There was no W to testify that the forms in D’s file were complete by the D himself.

ISSUE:  Whether the personnel file papers should have been authenticated in order to be admissible.

HOLDING:  Affirmed, (D’s attny should have argued that there is no evidence).

FRE:  901 – Req. of Authentication 

NOTES:  The fact that the court admitted the evidence does not dictate the weight the jury must assign.  


In NY:  Lay witnesses can testify that handwriting matches the handwriting of a person they know; the expert may not do that, the expert may only make a comparison (while the law witness may not draw a comparison).  Expert can give the opinion by comparing a known specimen with the writing in question; the ct must determine preliminarily that the known specimen is genuine.  The jury is permitted to do their own comparison.  

U.S. v. Vitale, (8th Cir., 1977) page 471

FACTS:  D convicted for drug distribution; phone conversation prior to drug deal was admitted into evidence, D claims that she was not identified as the speaker on the call.  The officer testified that the D was the voice he heard on the phone; she had given him a description of what she would be wearing, and then her voice matched when she was at the scene of the crime.  

ISSUE:  Whether the testimony to the phone call was properly admitted.

HOLDING:  The identification was proper.  

FRE:  901(b)(5)

NOTES:  The identification can be before, after, or while hearing the voice, or established by circumstantial evidence.  
PHOTOGRAPHIC EVIDENCE TC "PHOTOGRAPHIC EVIDENCE" \f C \l "1" 
To get photographs into evidence:

· Show foto to W, ask if they recognize the depiction

· Ask if it is a fair and accurate representation of the content on xyz date

· If it is, then it is admissible

· Doesn’t matter who took the photograph, or when it was taken

· Key operative language is “fair and accurate depiction on such and such a date”

Fisher v. State, (Ct of App of Ark.) page 473

FACTS:  D and kids were leaving a store, caught on surveillance camera; charged with theft.  No witnesses to testify that the video tape was a fair and accurate representation of what happened.  The govt got it into evidence under the “Silent Witness Theory” (the evidence speaks for itself – no gaps in the tape, mechanism that prevents tampering).  

ISSUE:  Whether the surveillance film was properly admitted.

HOLDING:  

FRE:  901 – Req. of Authenticity 

NOTES: Silent witness is acceptable.  

FRE 1001 –Contents of Writings, Recordings, and Photographs TC "FRE 1001 –Contents of Writings, Recordings, and Photographs" \f C \l "2" 
FRE 1002 - “The Best Evidence Rule TC "FRE 1002 - \“The Best Evidence Rule" \f C \l "2" ” aka:  Requirement of Originals

· Original required; only applied to writings and their equivalent, does not apply to chattels; when there is a writing/diagram on a chattel, it is not subject to the best evidence rule, the chattel takes precedence over the writing

· Producing the best evidence is critical when interpreting a K, will, deed, mortgage bc a recollection of what the terms said can often be inaccurate 

· Photos include x-rays, MRIs and taped recordings

· FRE 1003 = duplicate is acceptable in lieu of the original

U.S. v. Duffy, (5th Cir. ct of App, 1972) page 480

FACTS:  D charged w motor vehicle theft, car found in CA, with a shirt in the truck with the marks “DUF” on it.  D objected that it violated the best evidence rule claiming that the govt had to produce the shirt bc it had a writing on it.

ISSUE:  Whether the best evidence rule applies.

HOLDING:  No, the shirt is a chattel and need not be produced.

FRE:  1001 (1) – Intro, definition of a writing

NOTES:  The ct has the discretion to treat the shirt as a writing or a chattel, and most of the time they will treat it as a chattel.  
U.S. v. Gonzales-Benitez, (9th Cir., 1976) page 483


(Dillon says “prob NOT on exam”)

FACTS:  Drug transaction recorded, trial court permitted testimony of a participant instead of the actual tape that had the recorded conversation, over D’s objections.  D contended that the best evidence of those conversations were the tapes of the conversations themselves (knowing that the tapes no longer existed).  

ISSUE:  Whether the testimony of the agent violated the best evidence rule.

HOLDING:  The testimony is allowed; or on the other hand the tapes could have been entered if either side wished to enter them.  

FRE:  1001

NOTES:  The rule doesn’t state you need to use the most reliable evidence, but rather that the contents of the conversations were reliable; anyone could testify and the tapes didn’t have to be produced.  
Absence of contents doesn’t require the production of records.  Testimony as to what is not in a document doesn’t require production of the document (thus the best evidence rule is not applicable, unless the issue at hand is the lack of information for ex, no interest rate listed in mortgage papers, must then produce papers – also rule in NY).  

PHOTOCOPIES:  the original will be needed if there is a q of validity, issue of reproduction, etc.  

FRE 902 – Self-Authentication TC "FRE 902 – Self-Authentication" \f C \l "2"  - Documents assumed to be authentic:

· Domestic Public Documents Under Seal

· Domestic Public Documents Not Under Seal:

· Officials’ signature

· Foreign Public Documents

· Certified Copies of Public Records

· Official Publications

· Newspapers & Periodicals

· Trade Inscriptions

· Acknowledged Docs

· Commercial Paper & Related Docs

· Presumptions under acts of Congress

· Certified domestic records of regularly conducted activity

· “” of foreign activity

FRE 903 – Subscribing Witness” Testimony TC "FRE 903 – Subscribing Witness\” Testimony" \f C \l "2"  (person who authenticates a writing need not appear at ct)

· Also refers to affidavits in surrogate’s court (as being sufficient to demonstrate authenticity of the will in question).  If however, at trial there is a question of the person who signed it, the court may permit that person to be called into court.  

4539 CPLR = duplicates are admissible but have to have been made in the regular course of business; if a civilian makes the copy outside the business environment the courts are loose about using those as being a fair and accurate representation
FRE 1004 – BEST EVIDENCE RULE TC "FRE 1004 – BEST EVIDENCE RULE" \f C \l "2"  – other methods by which to prove the contents.  We know the original will not be available, does not preclude using a duplicate when:

1. The original was lost or destroyed.  If the proponent destroyed them in bad faith then he cannot use this exception.

2. If the original is unobtainable.

3. Original in possession of the opponent if they won’t produce it.

4. Original not needed if what is at issue is something collateral to the proceeding.

Neville v. Cook, (8th Cir., 1982) page 488

FACTS:  Neville wanted to admit a brochure (but it was lost/destroyed) describing characteristics of the insulation which Neville was suing Cook over.  Cook claimed that Neville should not be allowed to testify as to what was in the brochure, D objected saying that he should have produced a duplicate of the brochure instead bc it would be more accurate than the oral testimony of Neville.

ISSUE:  Whether the oral testimony was the best evidence of the brochure.

HOLDING:  There is no degree of secondary evidence to prove the contents of a writing.  Once the original is not obtainable/lost/destroyed then secondary evidence is permitted (such as the testimony) and the court is not going to choose one over the other.  

FRE:  1004 – Contents / Best Evidence Rule

U.S. v. Marcantoni, (5th Cir., 1979) page 489

FACTS:  D convicted of bank robbery and assault w dangerous weapon.  D consented to a search and the detective found bills on D, claiming that the bills were bait $, took down the serial #s, and left the bills there. The $ then disappeared.  D objects to the D’s testimony, and wants the bills produced.  

ISSUE:  Whether the testimony of the investigator is admissible.

HOLDING:  Affirmed; the originals were no longer available and were last in the possession of the D.

FRE:  1004 - Contents

Farr v. Zoning Board of Appeals & Town of Manchester, (SC of Errors of CT, 1953) page 492

FACTS:  Zoning dispute; objection to TTs testifying that they are land owners.  D wants the deed to the property produced.

ISSUE:  Whether the deed need be produced.

HOLDING:  No error; the deed didn’t need to be produced bc it was a collateral matter (wasn’t the subject of the proceeding).

FRE:  1004 - Contents

NOTES:  It was a zoning issue, not an issue of whether or not the TTs owned the property.  

FRE 1005 – Public Records TC "FRE 1005 – Public Records" \f C \l "2" 
· To get the PR into evidence, you need a certified copy, or a W to testify to the authenticity of the document.  
· Will generally be admissible without the production of a W if you can get the doc certified.
Englund  v. State, (Ct of Crim App of TX, en banc, 1997) page 493

FACTS:  D convicted of DWI sentenced to probation, govt moved to revoke the probation bc of a previous conviction; they had a faxed copy of his certified conviction record.  

ISSUE:  Whether the court erred in admitting the exhibit into evidence.

HOLDING:  Affirmed; the fax was reliable bc there has been testimony that there was a certified copy and this was simply a fax of it.

FRE:  1004 - Contents

NOTES:  Dissent said a copy of a certified doc was not enough, the copy must be certified itself – Dillon says:  Get a life!  

FRE 1006 - Summaries TC "FRE 1006 - Summaries" \f C \l "2" 
In order to prepare a summary to have it admissible to evidence, the underlying support must also be admissible into evidence.  Everything used to prepare the summary must be admissible.  

2 types of summaries:

· Voluminous material that has not been admitted into evidence 

· Lawyer’s preparation of evidence presented in the trial 

U.S. v. Bakker, (4th Cir., 1991) page 496

FACTS:  Bakker convicted of fraud and conspiracy for soliciting and selling too many time shares in a village he was making.  There were 200 hours of tapes that contained a certain number of minutes per show appealing to the public to make the contributions to his scheme.

ISSUE:  Whether the underlying material had to be admitted into evidence before the summaries could.

HOLDING:  No, the originals need not be admitted so long as they are available to the other side.

FRE:  1004 - Contents

NOTES:  Proponent must demonstrate to the court that the summaries were prepared in a reliable way.  
FRE 1007 – Testimony or Written Admission of a Party (not oral testimony TC "FRE 1007 – Testimony or Written Admission of a Party (not oral testimony" \f C \l "2" )

Contents may be proved by testimony of the party against whom it is offered w/out accounting for the production of the original. The oral admissions become admissible under 1004 if the documents are not obtainable.  The prior testimony is admissible to prove the contents of what you no longer have.

Seiler. v. Lucasfilm, LTD, (9th Cir., 1986) page 499

FACTS:  TT contends that the “imperial walkers” used in Star Wars were stolen from his idea of “garthian striders”.  TT had destroyed the originals, and wanted to admit the illustrations he made after the fact.  

ISSUE:  Whether the secondary drawings may be admitted into evidence.

HOLDING:  No, they are not allowed in bc he lost the alleged first set in bad faith

FRE:  1004 – Contents; 1008 

NOTES:  1008 simply defines what the court has to do and what the jury has to do; its generally up to the court to determine admissibility.  
REAL EVIDENCE = was part of the issue that brings the parties to court (ex:  gun used in robbery, K signed by parties, drugs seized, phone conversation recording, surveillance tape)

DEMONSTRATIVE EVIDENCE = no probative value itself; value arises through the testimony of a W; must be shown to be substantially similar to the original. Subject to 403 exceptions.  

PRIVILEGES TC "PRIVILEGES" \f C \l "1" 
Privilege takes info that is relevant and otherwise admissible, and makes it inadmissible.  Basis is policy decisions made by society to encourage the exchange of info and to promote and protect certain relationships:

· Priv against self incrim

· Journalistic

· clergy

· Social worker

· Spousal

· Attny client

· Dr Client

Can be found at common law, statutes, the constitution, and in case law

FRE 501 – General Rule on Privileges TC "FRE 501 – General Rule on Privileges" \f C \l "2" :

Governed by common law unless there is a fed statute to the contrary; in fed civil proceedings, if there is a specific state rule or decision then the state rule will apply.

NY  = The central purpose of privileges is to promote communications; the ONLY conversations protected by a priv are those necessary to preserve the purpose of the priv.  

· Strictly construed bc of the effect they have on the determination of issues before the court. 

· Most of the privs are created bc confidentiality is essential to the preservation of the relationship.

· The CPLR and criminal procedure law list the privileges; waivers are interpreted broadly.  

· Only the holder of the privilege can waive the privilege (ex:  the patient not the Dr. can waive, the client not the attny can waive).

· A waiver occurs when there is a disclosure of the confidential info to a third party.    

· You waive the priv when you place the subject matter at issue (ex: suing attny or dr for malpractice)

· A waiver does not occur unless you make statements as to what was actually said.  

· There must be intent to engage in conduct of what constitutes a waiver

· Claims of priv are determined by the ct in camera

FEDERAL SPOUSAL PRIVILEGE TC "FEDERAL SPOUSAL PRIVILEGE" \f C \l "3" :

Spousal priv refers to spousal communications made during the course of a valid marriage; 2 types:

1. Testimonial = belongs to the witness who is testifying and only in a criminal proceeding.  (Ex:  H called as witness in W’s criminal trial.  A spouse called has the privilege not to give adverse testimony against the other spouse in a criminal proceeding).  

i. Ends when the marriage ends

ii. Can only be asserted in the course of the marriage

iii. The witness spouse can be compelled to give favorable testimony to the accused over her claim of privilege

iv. Does not apply if it relates to abuse of children in the household
v. TESTIMONIAL PRIV does NOT EXIST in NY

2. Confidential Communication = can be asserted by either party and exists in both criminal and civil proceedings.  

i. Lasts after the marriage has ended
Trammel v. U.S., (SCOTUS, 1980) page 504

FACTS:  Husband and wife were drug dealers.  H was indicted, govt wants W to testify, and W wants to testify in order to get lenient treatment.

ISSUE:  Whether an accused may invoke the priv against adverse spousal testimony so as to exclude the voluntary testimony of his wife.

HOLDING:  Affirmed, H is not permitted to assert the priv for W.

FRE:  Federal Spousal Priv Rule (Testimonial Priv)

NOTES:  If he is allowed to assert the priv he is allowed to protect himself from crim acts regardless of whether they occurred in the presence of third persons.  
NY CPLR 4512 – the only priv that applies is the confidential communications priv, NO TESTIMONIAL PRIV!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

· No spouse can be required to divulge statements made during the marriage that were confidential in nature

· If a spouse repeats a confidential communication to a third party, the third party can testify as to that statement (you can bar your spouse, but not a third party)

· FAMILY Priv – no family priv in the federal system; 

· exists when a child turns to its parent for guidance and direction unless it is relative to a crime committed against another family member or made in furtherance of an ongoing or intended desire to commit crime or engage in fraud; 

· may apply to adult children, unclear if it would apply if the parent were willing to breach the confidentiality

Attny /Client statute in NY = bars testimony of one who obtains evidence of a priv communication without knowledge of the client

In NY and Fed system, conversations btwn spouses concerning past or future crimes in which both participated are NOT PROTECTED by the spousal priv.  

ATTORNEY CLIENT PRIVILEGE TC "ATTORNEY CLIENT PRIVILEGE" \f C \l "3" 
· Fed system relied on common law rules

· NY 4503 CPLR 

· When the attny refuses to answer questions, they are saying that the client has not waived it

· ONLY THE CLIENT may waive this privilege

· See page 519 in text

· A communication is confidential if it is not intended to be disclosed to third persons

· “Representative of the Client” may extend to a rep of an artificial person, a parent of a minor, an adult child of an elderly client

· General Rule = client has the priv not to disclose or to prevent anyone else from disclosing a confidential communication relating to a legal service between the following:

· Client/rep ( lawyer/rep

· Lawyer ( rep of the lawyer

· Lawyer/rep/client ( lawyer/rep/client of opposing party

· Client rep ( client

· Among lawyers/reps of the same client

· See Exceptions on page 520 of text

· Dillon’s ex: Client goes to an attny after getting injured by a train; attny decides not to take the case.  The consultation is protected by the priv; if the client retains the attny and the fires him, the priv still applies.  

· This also applies to attny work product = if during the course of the rep the attny prepares notes/memos, relative to any client contact, theories, etc – those things are protected by the work-product priv.  

· Does not bar giving testimony to an EVENT; just to communications

· Does not apply to getting legal advice for another person

· Must be an intent on the part of the client not to disclose

· Inadvertent disclosures by the client do not waive the priv

· Gen not protected from attny disclosing client identity or what fee was paid, etc bc that is not the reason you went to the attny.  The confidentiality of the communication relative to the legal issue is what is protected.

· NY CPLR 4503 is similar to the fed statute; it continues to apply even after the relationship is terminated AND after the death of the client; must be communication btwn priv persons.  

· Communication must be one made in confidence

· Must be for the purposes of obtaining legal services

· One big reason why a lawyer should not rep 2 clients is bc if there is a falling out and one party wants to disclose something it doesn’t matter if the other party claims the priv its game

· Corporations – the corp can assert the priv and prevent its ees from revealing confidential communications that an ee may have had w corporate counsel.  (The corp not the ee is the one who enjoys the priv).

· The waiver must come from a top level corporate ee authorized to waive the priv

· A lower level ee has no authority to waive the corporate priv even though they are bound by it

· Govt agencies that consult w an agency attny regarding agency matters are protected by the attny/client priv BUT NOT protected as to matters of illegality that are unconnected to the agency

· Fed Syst Ex:  W shoots H, D hires psychiatrist to assess W then the govt subpoenas the psychiatrist to testify as to what took place during the examination.  Does the D waive the priv if she asserts an insanity defense?  Fed Cts say that the priv applies to the expert and the assertion of the insanity defense and does not waive the priv thus baring a prosecutor from calling a defense-hired psychologist to testify (to rule otherwise would choke the attny’s rep from taking necessary steps to establish a defense.

· In NY an insanity defense waives the attny client priv as to the conversations and examinations by a defense hired psychiatrist.  (Must advise the ct in advance of trial that you are going to rely on an insanity defense).  

· Attny Work Product – Any dox, notes, memos, briefs prepared by the attny for purposes of rendering legal services are protected by the attny client priv.

· In Both NY and Fed Syst – a person who obtains knowledge of a confidential communication without the knowledge of the client is not permitted to disclose the contents of the communication without the client’s permission provided that the client made reasonable efforts to keep the communication confidential

· A waiver occurs when there is a disclosure to third party of the substance of the communication

In Re Grand Jury Subpoenas (Anderson), (10th Cir., Ct of App, 1990) page 521

FACTS:  Drug sweep, a bunch of people are arrested.  Several attnys were held in contempt bc they would not disclose who paid the fees incurred during the representation of 4 defendants on drug charges.

ISSUE: What constitutes a confidential communication?

HOLDING:  Attnys must disclose the K of fee payments.  

FRE:  502 – Lawyer-Client Privilege

NOTES: Who paid the fee is not privileged bc the person who paid the fee to the attny was not the client.  Revealing who paid the fee does not reveal the subject matter of the representation (and in this situation, there is not attny-client priv involved between the payor and the attny anyways).  

U.S. v. Kendrick, (4th Cir., 1964) page 526

FACTS:  

ISSUE:

HOLDING:

FRE:  

NOTES:  Client has no priv as to any of their physical appearance or behavior to the attny in the course of the representation.  (Ex:  responsive to questions, seemed cooperative, etc).  

The delivery of items to an attny does not create a priv as to those items; if the items could have been obtained from the client by search warrant or subpoena then they are not protected by the priv.  

· You can’t keep the gun

· You can’t keep the cocaine

· Call your friend across the street, hire her as an attny to get rid of the evidence to turn it over to the police department and get a receipt
· YOU HAVE TO GET RID OF THE GUN AND DRUGS; getting someone else to turn it in is reasonable.
· Falsified tax records

· These are not illegal in and of themselves, so its more on the border
· General consensus is that you cannot hide or conceal these records; if its subpoenaed then you have to turn them over, otherwise, let them sit there
Upjohn v. U.S., (SCOTUS, 1981) page 531

FACTS:  Counsel sent letters out around the world asking about payments.

ISSUE:  (1) Were the written statements sent back protected by the attny-client priv? (2) Whether the conversations the attny had with the ees at all levels privileged?

HOLDING:  (1) Yes.  (2)  Yes, any ee that gives info the the attny about the matter of the scope of their employment is privileged.  

FRE:  Corporation reps and work product

NOTES:  The corporation has the right to prevent any ee from disclosing any confidential communication btwn the corporation’s counsel and the ee.  
JOINT DEFENSES – Matters of Common Interest TC "JOINT DEFENSES – Matters of Common Interest" \f C \l "3" 
U.S. v. Schwimmer, (2nd Cir., 1989) page 538

FACTS:  Co defendants with separate counsel; the attnys hire an accountant together to assist in rep of the clients to go through the corporate books and see what was going on with the corporation.  The reason was so that the accountant could report back as to what the situation was.  One D pled guilty and agreed to cooperate against the other D.  

ISSUE:  Whether one of the D may testify against the other thus waiving the priv?

HOLDING:  Yes, there is no priv btwn the two Ds.  Neither one of the D’s are ever barred from repeating their conversations.  

FRE:  Joint defenses, matters of common interest

NOTES:  Conversations the Ds had with the accountant are privileged.  To preserve the confidentiality, the attny should meet together then go to the Ds together.  Conversations btwn clients are NEVER privileged.  
Clark  v. State, (TX, 1953) page 542

FACTS:  H kills W, operator picks up phone, fills out long distance slip for him to speak to attny in Dallas, she keeps the line open and eavesdrops to him saying that he killed his wife, attny told him to ditch the gun.

ISSUE:  Whether the conversation btwn the client and attny is privileged?

HOLDING:  This case says NO.  (But, this is not the rule today; today your conversations with an attny, even in emails, are protected by priv and if someone finds out about them they can be protected by the priv).

FRE:  Crime-Fraud Exception

NOTES:  Would we allow this woman today to testify as to the conversation btwn the client and attny?  The conversation would not be protected today by the priv bc it was not a confidential communication for attny to render legal advice, it was how to get rid of the gun – which is the facilitation of the crime!!!)
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(Privileges Continued…)

· Keep in mind that whatever privilege is involved, focus on what is protected by the priv by looking at what the priv is designed to protect and determine whether the communication relates to the priv ( if its related it is protected.  
· Crime Fraud exception to attny client priv = if you are seeking advice as to how to facilitate a future crime, those communications are not protected bc they do not qualify as “legal advice and counsel.”
Caldwell v. Dost. Ct in and for the City and County of Denver, (SC of CO, 1982) page 546

FACTS:  Vehicle driven by non-owner (rented from Hertz); Caldwell (TT) seriously injured, sued the driver (A) and the owner (Hertz).  Owner moved for SJ on the grounds that Caldwell was driving the vehicle without consent bc it was rented by B. A could not be found, case was dismissed, TT got award against A for $250,000, but the ins. only covered $25K.  TT sued for the rest of the $, and found out that Hertz had letters from A stating that he had permission from Hill, and that evidence was not presented at the motion for SJ.  The attny for B and Hertz filed the SJ motion and claims that the documents were work product documents and protected by priv.  

ISSUE:  Whether this was fraud or protected work product by the attny?

HOLDING:  This was not protected, it was fraud.

FRE:  502

NOTES:  The priv yields to fraudulent acts.  In order to be successful, bc the priv is the priv of the client, for there to be waiver there must be something that Y knew of the wrongful acts going on.  
IN NY, under common law, eavesdroppers were permitted to testify to otherwise priv communications (theory that you couldn’t stop a 3rd party).  

· TODAY, NY bars disclosure by ANYONE who obtains priv info without consent of the client.  

· As to any OTHER priv though, the common law rule still applies unless the eavesdropper committed the crime of eavesdropping (then CPLR 4548 is in effect which stipulates that the communication remains priv if overheard by electronic means (phone tapping, email).

RULE:  If the attny or client testifies as to a confidential communication, then the entire conversation regarding that subject matter is waived.  If however, the waived communications are not used in a trial, the waiver will be narrower in its application than when you give trial testimony.  

PATIENT-PHYSICIAN PRIVILEGE TC "PATIENT-PHYSICIAN PRIVILEGE" \f C \l "2" :

· The priv is that of the patient
· Applies to confidential communications that occurred while the physician is attending the patient in a professional capacity in which communications were necessary to enable her to act in that capacity.
· FRE does not recognize a patient-physician priv.
· The SC has never authoritatively ruled on that issues; most commentators think that the Court would approve a patient-phys. priv since they have approved a patient-psychiatrist priv.
· NY values HIGHLY the confidences btwn a patient and physician; NY protects the patient-physicial priv

· If there is a waiver of the priv, the patient is waiving the confidential communications that occurred btwn the patient and the medical professional.
· Also extends to physician work-product (records and dox generated an acquired in the course of rendering treatment)
· If a TT puts her physical condition at issue, it does not in theory waive her confidential communications, but in most cases it will be waived to demonstrate the injuries, prognosis, etc.  
Jaffee v. Redmond, (9th Cir., 1976) page 114

FACTS:  Man ran out of house with butcher knife, he didn’t drop it, police officer shot him.  She went to a counselor after.

ISSUE:  Whether the communications btwn the officer and her psychiatrist were protected.

HOLDING:  Yes, there is a priv btwn a social worker and client for purposes of therapy (applies to psychiatrists, etc.) – good mental health is an important societal goal.  

FRE:  503

NOTES:  Scalia does not think they are necessary!

In NY there are 4 patient-physician privs:

1. CLPR 4504 applies to dr, nurses, dentists, etc

2. 4507 applies to psychologists

3. 4508 applies to social workers

4. 4510 applies to rape counselors

In NY persons authorized to practice medicine are not allowed to disclose info acquired in attending to a patient in a professional capacity; extends not only to things said, but observations also.  

· In order to assert the priv, the burden is on the proponent to show that the priv is applicable that all the requirements have been met.  

· Physician has the right to reveal your communications to other health care providers.  

· The med priv does not apply to whether the person was ever a patient, to the # of appts, to the name of the physician, the payments made, to whether the physician referred the patient to an attny, to whether there were emergency room treatments.

· There is a waiver if you sue the doctor.

· Waived if you make a personal injury claim

· No priv if the communication reveals the commission of a crime.  

FRE 301 -- PRESEUMPTIONS TC "FRE 301 -- PRESEUMPTIONS" \f C \l "1" :

· Refers to the relationship btwn facts that allows a party to substitute proof of one fact by proving another fact (if the basic fact is proven, the presumed fact is also proven)

· EPTL – 2-17 Presumption of Death from Absence

· The law presumes that a driver of a car is operating with the permission of the owner (aka:  a rebuttable presumption) 

· Rebuttable presumption may be overcome by evidence to the contrary

· TT has the initial burden by showing by preponderance of the evidence the basic fact

· The D can then introduce proof in opposition to the basic fact or the presumed fact

· TT’s proof of the basic fact is sufficient to sustain the burden as to the presumed fact.

· The presumed fact is enough to make a prima facie case.

· If D presents proof that the presumed fact is untrue, you have a question for the jury

· 2 Kinds of Presumptions:

· Rebuttable – permits the opposing party to introduce evidence to rebut presumptions created by the basic or presumed fact (ex:  if you are missing for 3 yrs you are presumed dead; a child is presumed to be legitimate; presumption of natural causes as opposed to suicide, that en ee who doesn’t go to work during a strike is presumed to be taking part in the strike, that persons dying in a common disaster are presumed to survive each other. 

· Conclusive – precludes the finding of no presumed fact once the basic fact has been proven.  

· Thayer Theory on Presumptions (USED IN NY for the most part):
· A presumption shifts the burden of production to the opponent (the D)

· Presumption does not apply until the jury has found that a basic fact exists by a preponderance of the evidence

· One of the most important presumptions is that a letter that is properly addressed and mailed was received within a certain period of time.  

· Once the D challenges through evidence the basic or presumed fact, the presumption vanishes (now it is just a question of fact for the jury)

· Once some evidence is introduced contrary to the presumption, then the presumption vanishes and the PRESUMPTION as a matter of law is not charged to the jury; TT still has the burden of proving x. 

· TT always retains the burden of persuasion when contrary evidence is introduced; if none is introduced the presumption remains and most courts will issue a directed verdict.  

· If there is a tie, the D WINS

· NY is an absolute mess when it comes to presumptions:

· There is no consistency as to whether the Morgan or Thayer principle applies

· The Morgan Theory is applied in some situations and the Thayer theory in others

· Morgan Theory:

· The bubble never burst

· Once the basic fact is proven both the burden of production and the burden of persuasion shifts to the D; if the D introduces evidence contrary to the basic or presumed fact the jury is instructed that if they find the basic fact was proven then they must find the presumed fact unless the D has proven by a fair preponderance of the evidence otherwise

· If there is a tie, the TT wins (if the D enters no evidence, he loses)

May 4, 2006

(Presumptions cont’d)

Legille v. Dann, (Ct of App, DC Cir., 1976) page 567

FACTS:  March 1st mailing of patent application; had to arrive at office by March 6.  The application was date stamped March 8. 

Patent office process is that things are date stamped as they are received which is the basic presumption of the patent office.  Presumption as to mailing is that it should take 2 days to arrive assuming that it is properly addressed, etc.  

ISSUE:

HOLDING:  This is a question of fact since both sides have a presumption.

FRE:  301 - Presumptions

NOTES:  The presumed fact of the TT (that it should arr 2 days after it was mailed) prevails under the Thayer theory.  The presumptions cancel each other out and the jury takes the issue as a question of fact not taking into consideration the presumptions ( this is the “bursting bubble theory.”  (Whereas the Morgan theory would shift the burden of proof).

Matter of Estate of McGowan, (SC of Neb., 1977) page 572

FACTS:  Will being offered into probate (asking the surrogate ct to disburse the contents in accordance with the wishes of the testate).  Group contests the will claiming undue influence.  Matter brought to trial, evidence presented showing that there was undue influence – rest case.  At the point their stance was that they had a prima facie case if no other evidence showed to the contrary (arguing that the burden of proof should now switch); one group using the Thayer and the other using Morgan.

ISSUE:  Whether the Morgan or Thayer theory prevails.

HOLDING:  The Morgan theory prevails, sorta (stating that undue influence really isn’t a presumption, its an “inference” ( pretty much, the court chickened out having to decide the issue).

FRE:  301 – EXAMPLE OF MORGAN THEORY
NOTES:  An “inference” is permissive, it doesn’t require a finding from the basic fact that the presumed fact has been proven (something less than a presumption that permits the trier of fact to find the inferred fact from the basic fact but doesn’t require it).  EX:  res ipsa creates a permissible inference from circumstantial evidence ( the jury is allowed to infer a resulting fact from a presumed fact.
Criminal Presumption

· More like inferences than presumptions bc in a crim case you can never switch the burden to the D
· There is a tension in crim law btwn the concepts of presumption and burden of proof always remaining w the prosecution
· You can never have a directed verdict of guilt
· In a crim case a conviction cant be based solely on a permissive presumption, there must be additional corroborative proof.
· Mandatory presumption is one that the jury must accept, such as:  the presumption of innocence.  Must presume the D innocent – no other choice.  
· # of presumptions dealing with accessory crimes and drugs (see page 118 in red supp)
· Jury is free to reject the presumed fact; the presumption is merely a piece of evidence
· Permissive Presumption = can accept, or reject even if there is no proof to the contrary
· THE TEST:  Is there a rational connection btwn the basic facts and the presumed fact?
County Ct of Ulster County v. Allen, (SCOTUS, 1979) page 575

FACTS:  NY statute that says a firearm in a vehicle is presumed to be illegally possessed by all persons occupying the vehicle.  2 loaded handguns, a machine gun and a pound of heroin were found in a car stopped for speeding; had 4 passengers.  All 4 convicted for possession of the guns; the judge instructed the jury that they were allowed to infer, per the statute, possession and did not mention any exclusion based on the guns being found on one of the particular persons in the car.  

ISSUE:  Whether the NY statute on presumption of a firearm in a car being possessed by all occupants of the car is constitutional.

HOLDING:  Reversed, prosecution may not rest its case primarily on presumptive evidence – (the statute was constitutional).  

RULE:  301 - Presumptions

NOTES:  Presumption does not remove the jury’s obligation that the issue was proved beyond a reasonable doubt.  Presumptions do not switch the burden of proof; the practical impact is that of an inference.  
Francis v. Franklin, (SCOTUS, 1985) page 581

FACTS:  Franklin, at age 21, was a prisoner on a visit to the dentist when he escaped, stole a gun, stole a car and shot a 72 year old man through a door.  

ISSUE:  Whether jury instructions in a criminal case stating that “a person’s actions are presumed to be of their will” are permissible.

HOLDING:  The jury instruction does not comport with the due process clause.  

FRE:  301 - Presumptions

NOTES:  The problem here is that one of the elements of the crime (intent) is being presumed.  That in effect shifts the burden to the D, which is not permissible.  

JUDICIAL NOTICE TC "JUDICIAL NOTICE" \f C \l "1" 
FRE 201:  Judicial Notice of Adjudicated Facts (NOT LEGISLATIVE FACTS)

· Fact must be one not subject of reasonable dispute

· Those generally known within the territorial jurisdiction of the court (ex:  Bills play in OP; the peace bridge connects US and Canada)

· Can’t simply be known by the judge

· Those capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  (ex:  Feb 18th was a Friday, the sun rose at 6:01am, etc)

· Things that can be determined from reliable sources – like almanacs, weather records, stock averages, reference to a calendar, etc).  

· Operates like presumptions, can’t tell the jury they must accept the judicially noticed fact, it is up to them to accept or reject it

· This admits facts into evidence without proof (doesn’t come up that frequently, usu the parties simply stipulate the facts)

· The court can take judicial notice over the objection of one of the parties 

· Facts known to a particular trade or industry are not subject to JN

LEGISLATIVE FACTS:

· Can take JN of legislative facts even if they are not beyond dispute (studies, reports, findings that assist tribunals in policy decisions – ex:  Miranda case the court accepted a study of people wo lawyers, etc).  

· Traffic studies in zoning regulations; benefits of seatbelts to conclude that requiring people to use a seatbelt doesn’t violate EP.  

· In crim cases the ct is to instruct the jury that they may but are not req to accept as conclusive a JN adjudicated fact; however, the jury is bound by JN of legislative facts 

· In civil cases, a jury is to accept as conclusive ALL JN FACTS

· Generally, JN is used relative to geographic facts

Vacroe v. Lee, (SC of CA, 1919) page 589

FACTS:  Judge took JN that the location of the accident was in the business district (the statute made it a crim activity to speed there since the speed was 15mph).  

ISSUE:  Was it proper for the ct to take JN that the accident was in the business district?

HOLDING:  Yes, it was proper.

FRE:  201

NOTES:  The test is whether it is common knowledge in the JURISDICTION, not whether it is common knowledge to the judge.

Laster v. Celotex Corp., (Dist. Ct. Southern Dist of OH, 1984) page 593

FACTS:  JN of the fact that working around asbestos causes mesothelioma.  

ISSUE:  Whether the JN was proper

HOLDING:  No, bc it is up to the jury to decide.

FRE:  201

NOTES:  There is a valid question of fact, so the court should not instruct the jury on an issue when there is proof to the contrary.  Whenever you have conflicting expert testimony, the ct is usually precluded from taking JN.

U.S. v. Gould, (Ct of App 8th Cir., 1976) page 597

FACTS:  USC lists schedule 2 drugs; ct took JN that it is illegal to possess the derivatives of coca leaves; also instructed jury that a judicially noticed fact should be taken as conclusive.

ISSUE:  Whether the JN was proper.

HOLDING:  Yes, since this was a legislative fact in a criminal case, the judge can instruct the jury that a fact is binding upon them.  

FRE:  201

EXAM:

· Generally require very short answers (either admissible or not, and 1-2 sentences why)

· “Limited only to your creativity”

· 3.5 hours

· Roughly 40 questions

· Don’t dwell on minutia

· Know opinion evidence, hearsay evidence, KEY is the FRE supp

· Absolutely will be questions on NY law

· Open book, bring anything you want

· THEME:  is it relevant?  Is it reliable?
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