Article 1: GENERAL PROVISIONS

Rule 101 – Scope - deal with proceedings of Federal Courts

· reliable evidence that will enable the jury to make a decision. Not nec. true. Trier of fact determines what is accurate. Court determines what is admissible, Jury determines what portion of admissible evidence they will accept or reject. Therefore, reliable evidence can be false. Credibility is determined by jury. Judge is gatekeeper. Threshold decision of admissibility is reliability. Generally hearsay is not admissible, but 26 exceptions exist, #27 says court has discretion. For documents ask: who made it, how was it made, does it make sense etc…. 

Rule 102 – Purpose and Construction

· determination should be fair, and is arguably consistent. Want both sides to be heard, and jury to hear what is reliable and trustworthy. 

Rule 103 – Rulings on Evidence 

· (a) Effect of Erroneous  Ruling - errors made by judges at the trial level will not be reversed by the appellate courts unless the party’s substantial right is affected. Harm can be determined by: whether evidence was primarily relied upon, whether aggrieved party was able to present substance of its claim, existence and usefulness of curative jury instructions, extent of jury argument based on tainted evidence, whether erroneously admitted evidence was merely cumulative, whether other evidence was overwhelming. 
· Eg. Bank robber is arrested, and identified to be the one. Defense of mental illness. Prosecutor presents 6 witnesses who saw him rob the bank. Argument on whether a certain witness should have testified, if court didn’t allow it incorrectly, that one person’s testimony was admitted improperly did not affect a substantial right, even tho’ the courts ruling was incorrect.

· (1) Objection – if you don’t object, it’s waived, cannot blame on appeal and error on evidentiary rulings for which there was no timely objection. Objections put court on notice that something is wrong. Puts the proponent of evidence (other lawyer) on notice that something is wrong. Gives the court the opp. To correct some error that is created. Therefore, errors that affect the substantial right of the party is admitted unless objected to, and therefore no reversal on appeal. 
· Objections after seeing the video is not timely. If made before it was played, and judge sustained the objection, see (2).
· Government of the Virgin Islands v. Archibald (T284 – Timeliness of objection after answer sometimes ok.)
· ( has sex with minor, claims error based on testimony of victims mother that ( has fathered a child with other child, also a minor. ( claims charges of conduct should not have been permitted b/c irrelevant. Rule exists that you cannot introduce evidence of uncharged criminal conduct (the general rule). Here, mom testifies that ( from “how do you know this man”, ans. “other child was 15, baby is 1 years old”, ( atty objected to this. Court lets evidence stand. 

· On appeal, ( saying court should not have admitted b/c substantial effect.

· P says no timely objection till the questioning ended.

· Purpose of objection – (1) permits court to remedy error, (2) puts other side on notice that evidence should be presented in a different way. 

· Objections should be made when error is perceived, but short delay is permissible. If cannot object to a question, and objected until answer was given is ok, b/c she can’t object till the answer was given. This does not impair the courts ability to correct the situation. 
· Timely objection – permits the court to correct the error. 

· Crt found this object was timely, but court made a mistake by admitting this into evidence, b/c court did not sustain the objection and strike the testimony and instruct jury to disregard. App. Crt must determine if this mistake affect a substantial right of party? 

· Court found error was not harmless – evidence may have affected jury determination. Testimony likely had impact on jury. 

· Court reverses conviction b/c error in admitting the testimony, and that error affected substantial right of party. 

· ( non jury trials rare for appellate courts to reverse decision. Here app court will not assume that court relied upon this inadmissible evidence. 

· Substantial right of party – verdict would be different if evidence excluded was received, or if received was excluded, and ruling was correct. 

· Civil cases – pre-trial depositions – conducted in atty offices. No judge, this is conducted as a matter of right. Improper events here do not need to be objected to during depositions, can be preserved to for trial. Privilege objection can be raised. 
· Types of Objections

· General Objections – doesn’t state the reason for objection – simply “I object”, if court overrules court ruling is sustained on appeal b/c app court didn’t know what the objection was for. Exception – if made and no grounds to admit the evidence, reversal possible. 70 yo dwi asked about his college drug days.
· Specific Objection – states grounds for hearsay or irrelevant, and made on proper grounds (you were right), if overruled, verdict will be reversed if overruling affected substantial right of party. ( make these, and be right (satisfies 1st and 2nd purpose of objection). If wrong grounds (failure of 1st purpose of objection) or did not raise proper grounds, court will not grant reversal. If wrong ground, but no ground exists, will win on appeal. 

· McEwen v. Texas & Pacific Railway Co. (didn’t specifically object)
· Trips and falls getting off a train, ( offers proof that she likes to play bridge. 

· Atty objects saying immaterial, playing bridge has no bearing on extent of injury.

· Court finds no specific objection

· Error made – did not clarify how evidence was prejudicial. Evidence was really for impeachment, can’t believe her b/c she plays cards and has low moral standards so can’t believe how she fell off the train. 

· Court found no sufficient record to review – objecting party failed to put trial court on notice as to specifics as to what was wrong with evidence, therefore app court could not determine whether ruling was right or wrong. 

· (2) Offer of Proof – Lawyer’s job to preserve the right to appellate review, ask for transcript of of what was said in movie as a court’s exhibit. This preserves on the record the reasons why you’ve made the objection, why the proof would have been relevant, and why it would have been appropriate for jury to hear it b/c (a) gives court chance to correct the error, (b) gives the court ability to preserve this for appellate review. Court needs to review whether it would have had a substantial effect etc.
· Eg. Police report was offered, judge sustained b/c no demonstration that those had a duty to give info. The person who wants to offer the report needs to want this admitted b/c w/in them the ( admitted the guilt, and that info needs to be put on record to preserve for appellate review. This shows error, and a basis to show that a substantial right for the losing party was affected. Otherwise, only objection exists and a sustainment, court would not know what is in a police report. Objections which excludes proof, person who offer proof has burden to show this. 

· 2nd para - Motion in limine – motion made prior to start of trial. Tells judge anticipates trouble over this issue, want to intro into evidence the testimony of A, obtain A’s testimony that he said we knew the floor was slippery and told the manager, we know they will object and say it was inadmissible, b/c the authority does not have authority to bind the principal. If court makes a ruling (yes or no), the losing party does not have to object again during trial to preserve their right for appellate review. This rule is not always followed. Usually, the losing party, objects again for purposes of record b/c during trial things change, testimonies don’t come out the same, if there is the slightest different from the motion, you’ve preserved nothing if you only objected the motion in limine. 
· Padilla v. State (T291 – Offers of Proof, not specify which part of recording needed to be heard, and why)
· Tape-recorded statement from victim that he wants to use in crossing the victim to show that what the victim is saying today is different from what was said b/f. Court rejects the playing of recording. ( claimed this was error.
· Court says – did not state what portion of recording to use, and how what he wanted to use would constitute impeachment. 

· Should have asked to make “offer of proof” to say what was on the recording is useful to the judge. Fails on 1st and 2nd requirement, and therefore can’t determine if substantial right of party was violated.

· (b) Record of Offer and Ruling – court is allowed to explain why it ruled as it did, help the appellate court giving further explanation of ruling, so appellate court can judge whether error substantially affected right of party. 
· (c) Hearing of Jury – if ( made a confession and claimed that confession should not be admitted b/c of something, maybe not voluntary. Court says will determine this issue at time of trial. Conducted outside presence of jury.

· (d) Plain error – sometimes situations will occur where evidence was admitted that was so outrageous and wrong that obviously affected rights of parties, that the appellate court can reverse on its own even without an objection. Eg. DWI, ( takes stand and if 55 yo. and denies it but in cross, prosecutor says when you were 18 you molested your mother.. if no one objects the court should not be allowed to allow this.

Rule 104 – Preliminary Questions 

· (a) Questions of Admissibility Generally – it is up to court to determine initially what is admissible or not. Court determines what should be excluded b/c it violates a privilege or if someone is qualified to give an opinion, or if injury sustained was sustained as a result of the conduct. Court is the gatekeeper to determine these preliminary questions, in doing so, court may ask these questions (only can’t ask someone to waive privilege), not up to jury to determine which evidence can be excluded, or whether someone has the qualifications to be a witness. Judge cannot exclude for lack of persuasiveness. 
· (b) Relevancy Conditioned on Fact – evidence will be admitted if later info is required. 

· (c) Hearing of Jury – whether or not testimony is admissible court can sometimes be determined w/out jury. Can excuse jury to hear what lawyer says to determine this. A ( who testifies whether he has standing is always taken w/out jury.
· (d) Testimony by Accused – testimony of the accused on these preliminary issues does not subject himself to cross on other issues of the case. 
· (e) Weight and Credibility – other side can still give info about weight and credibility of witness, even if court allows the witness to testify, or testimony is admissible. Admissible info does not prevent other side from presenting evidence that that testimony is not credible.  

Rule 105 – Limited Admissibility – Times during course of trial when something is admissible to one party but not to another, court can instruct jury to this and give “limiting instructions”. Subject to exclusion of 403 if unfair prejudice substantially outweighs probative value. 
Rule 106 – Remainder of Related Writings or Recorded Statements – Does not cover oral statements. ( could be allowed the balance of the statement allowed contemporarious without having to wait till your chance to cross examine, as you would in oral statements. Remainder must be relevant to issues and nec to (a) explain the admitted portion, (b) place admitted portion in context, (c) avoid misleading the trier of fact, (d) insure a fair and impartial understanding. Portion of relevant evidence must be specified. In the common law and in NY, you have the opportunity to put in the other portions of the statement or the recording played or shown to the jury. 
· US v. Sweiss (no specification on which part of other sound recording should be played doesn’t allow app crt to make determination as to whether it should have been allowed, on appeal, limited to record)
· Virgin Islands v. Archibald – (( did not open the door when asked mother if she ever overheard any conversations b/c herself and Tasha concerning (, not the same as ( asking if Tasha had told mom about kissing (, which was hearsay. This has a substantial effect on (, so overruled. If it was the same, the ( opened the door to inadmissible evidence and so ( also has right to ask about it.) 
Art. IV: RELEVANCY AND ITS LIMITS
·  “Burden of going forward” usually goes to first side to present.
· Party must rise to Burden of persuasion to win, stays with ( to show that ( is guilty beyond a preponderance of the evidence. 

· If ( presents defense, ( has burden to disprove defense. Affirmative defenses must be established by ( to show that it existed by preponderance of the evidence. 

· 2 types of evidence:

· (1) Direct - what a witness saw, heard or did which if believed proves a fact
· (2) Circumstantial – evidence of a fact which does not directly prove the fact, but which permits a reasonable inference or conclusion that the fact exists

Rule 401 – Def’n of “Relevant Evidence” 
· refers to the relationship between an item of evidence and a proposition sought to be proven.. 
· Has (1) probative value toward (makes it more probable than not for your assertion) (2) some material fact that is of legal consequence to the case. 

· State v. Nicholas (man ided as part of 60% pop. Of secretor is relevant even if this doesn’t carry much weight to say that he raped her, this is the beginning of the id process, not unfairly prejudicial and has probative value). 

· US v. Johnson (( not allowed to admit evidence that he might have mistakenly relied on acct’s numbers and overpaid taxes, the issue was whether he committed fraud on his forms, stating the wrong number of employees. 

· Photos – extreme vulgarity will be deemed unduly prejudicial. 
· If danger of unfair prejudice or waste of time, or confusion, court has option of excluding otherwise relevant evidence, if probative value is minimal but risk of other factors is great. 

· US v. McCrae (H shot W but claimed it was an accident. Autopsy photos are relevant for probative value, where she was shot, and whether it was intentional and not unfairly prejudicial b/c relevant to his def that it was an accident. The fact that he started dating again just days after his wife died, was also relevant b/c he said he was so grief striken b/c of accident. ( opened the door to this, otherwise would be unfairly prejudicial). 
· Simon v. Kennebunkport (Sidewalk evidence of W seeing 100 other falls was relevant. Evidence of similar happenings – important evidence. Show both that something is dangerous and defective condition. Eg. Speed limit is unreasonable, intersection is dangerous, machinery was inherently dangerous. Like all these show someone’s negligence, the absence, shows lack of negligence and notice as well. If you can’t show that it was similar - ( says the sidewalk is safe and never had a single incident involving a person on the sidewalk. This dissimilar happening is also relevant. Relevant for at least impeachment.) 
· Fusco v. General Motors Corp. (car demonstration by pro driver who knew it was going to happen is not a similar situation. Even if arguably relevant, under 403 it would be excluded. Demonstration could mislead the jury.)
Rule 402 – All relevant evidence is admissible, and irrelevant evidence inadmissible
· Depending upon what you are trying to prove will impact whether evidence is relevant.
Rule 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time (Catch-all (RARELY used))

· “Unfair prejudice” – all evidence produced by one side is going to be prejudicial to the other side.  Here, we are only dealing with UNFAIR prejudice
· State v. Kotsimpulos (supervisor’s testimony wrt seeing ( go to his car with pork loins was irrelevant b/c showed no intent, supervisor wasn’t even there. This would have confused the jury, since he had nothing to do with catching ( in the act. 
· NY – we have same things as 403, but does not follow, rather follow caselaw. Court can exclude relevant evidence if court finds waste of time or unnecessary etc.
· Excludes: unnecessarily cumulative evidence – 7th eyewitness, also to determine what a W saw at the intersection, photos across the street are inadmissible for likelihood of confusing the jury. 

RELEVANCY HYPO: car accident to be determined 

· was ( negligent

· was the negligent a cause of the accident?

· Did ( injury his back as a result of the accident

· Are there damages?

· Relevant?

· Has insurance – no

· Doesn’t have insurance? – maybe

· May go to impeachment, go to his credibility, doesn’t have insurance will pay out of pocket therefore more likely to lie. – subject to §403 analysis – is there unfair prejudice.

· He was speeding – yes

· To negligence

· ( was involved in prior auto accidents – no generally

· ( had surgery on his back – could be for damages

· ( missed some work after the accident – lead to pain and suffering

· ( missed work for 2 weeks, and did not get paid – yes, would tend to circumstantially boaster his injury. He lost money b/c of injury, this would also go to damages.

· ( wears glasses – yes

· ( was married – generally no

· ( had been in prior accidents – probably no

· Generally the rule is we want a admissible facts for this particular procedure – don’t care if they are a “bad man” – restrict items that deal with issue at hand. 

RELEVANCY EXAMPLE: murder, testimony from gf detailing (’s description of how he dismembered and hid body is not unduly prejudicial and therefore should be excluded. Unfair prejudice – under §403 – does not mean the ( can avoid graphic description of terminal act simply b/c it was unpleasant. ( admitted crime, claiming manslaughter. methodically dismembered and hid, was not a crime of passion, but this showed intent. So not only depraved indiff, but recklessness. 

RELEVANCY EXAMPLE: if K doesn’t call for certain standards to be met, testimony that ( failed to meet these standards should be excluded for being irrelevant. 
CHARACTER EVIDENCE – Rule 404, 405, 412-415

Rule 404(a). Character Evidence Not Admissible to Prove Conduct; Exceptions

(a) Character Evidence Generally – character is what a person is. Are you honest, trustworthy, loyal? Refers to the type of person you are. V. reputation refers to what people think you are. Example – senior girl in highschool charged with shoplifting. Prosecution wants to bring in 5 other students to say she was a reputation as a thief is not admissible to the purpose that she was a thief on that day. EXCEPT, 

(1) Character of Accused (the ( in a criminal action)

· ( offers this evidence, or by prosecution to rebut the offer made by the (
· ( can open the door if he wants to, he has the right to offer character evidence of the alleged victim. Ex. If ( is on trial for assault, and his defense is that he didn’t start the fight, the ( has the right to offer character evidence to show that the victim is belligerent. If the ( does that, than the prosecution has the right to offer the same character evidence against the accused. Prosecution can’t introduce it unless ( first opens the door. 

· Whenever a witness testifies, the witness is putting his credibility at issue. This doesn’t mean that you can always put forth evidence that the witness is a bad character for truth, b/c evidence of a person’s character is not relevant. ( can choose to present evidence that victim was not telling truth, or was the aggressor, but then opens the door.  

(2) Character of Alleged Victim

· you can’t introduce character evidence to prove that someone acted in accordance with. It is inadmissible. Eg. reputation for honesty. 

· Nothing happens unless ( opens the door here either – there is nothing that can be done unless ( does everything first.

· Prosecutor cannot bring in evidence about victim unless ( does it first. 

· Permits a ( to offer character evidence that the victim has a reputation for being violent. The defendant may also show in a homicide or assault case, that he was aware the ( was a violent person, or believe this to be true in order to explain why he acted in a certain manner. Can also testify that he had heard that, and can introduce that testimony to show his state of mind at the time of the altercation. He thought he was dealing with a bad guy.

· In NY, ( cannot offer character evidence that the victim was violent. But you can introduce testimony from the ( that he believed the victim was violent. 

· If victim made threats about the ( of which the victim was unaware – this is admissible. The prosecution can prove the ( made threats, even if the victim was not aware. B/c this was affirmative proof of motive. Nothing to do with victim’s state of mind. 

· In a homicide case – if a ( makes allegations in the presentation of his or her case, either through witness etc. that makes allegation that victim was first aggressor, this permits prosecutor to intro character evidence as to peacefulness of alleged victim. 

· Only case where prosecution can bring it up without ( doing it first. 

· Reason for this rule is that victim is dead b/c homicide so victim cannot defend himself. 

· This is NOT permitted in NY – in NY neither side is permitted to intro character evidence relative to the victim. 

· ( can introduce negative character evidence of himself, but cannot introduces character evidence as to victim. Worried about propensity, too great danger here. 

· ( can still present an understanding of what the victim was like – can say that she had stabbed others and thought she was going to stab me too.. this goes to the (’s state of mind – this is ok in a self defense situation. 

(3) Character of Witness
404 (a) Policy reasons: 

· Character evidence is inadmissible to show how a person acted on a certain occasion b/c there is little probative value.

· Danger of conviction based on what a person did in the past, rather than based on proof available of present offense. Character testimony has the likelihood of being very prejudicial. 

· Time consuming and somewhat confusing to the jury. 

· That which is introduced:

· Must be relevant to the issue

· Reputation for being law abiding –courts will permit, and is relevant to any charge against the (. 

· Generally – 

· in NY, character evidence is not permitted in a civil case. 

· In the federal system character evidence is not permitted in a civil case, unless it is one of those offense for which character is an issue, 

· Neg entrustment – hired daycare monitor, but didn’t check record for convictions of pedophilia.

· Defamation

· Comes up only in criminal cases.

· In homicide cases – 
· US v. Gilliand (Gov’t questioning as to stepfather’s past criminal record to show his character for being able to steal cars is inadmissible b/c ( did not open up this line of questioning with (’s W, rather W was only used as eyewitness not character W.)

· when crossing an opinion witness or witness who gives reputation testimony – their knowledge as to prior bad acts about that person whom they gave the testimony, questioner is bound by answer given by the witness. If witness says he didn’t know, you cannot prove extrinsically the evidence existed. 

· Eg. Reputation is good, and you say were you aware that this is not true, even if witness was lying, you cannot start to prove your bad reputation extrinsically – would lead to too many separate trials. This is too collateral and too confusing to the jury.
Rule 405 – Methods of Proving Character

(a) Reputation or opinion – 

· In NY no opinion character testimony.

· Reputation – refers to perception of character trait within community at issue. Belief of a community

· Eg. do you know her? Yes, how do you know her? Worked in same factory as her for last 15 years. How many people work there? 30, do you know Janice’s reputation for truthfulness amongst these people? Yes, what is it? She is honest. Do you know Jim? Yes, how? He lives in my neighborhood, how long? 10 years, do you know what his reputation is for peacefulness in the community, what is it? He is a kind gentle soul. Jack’s honestly in law school? He’s a scoundrel. 

· Opinion - What is your opinion? Goes to individual who is testifying. Perception of the individual.

(b) Specific Instances of Conduct –

· if you want to show you’re a good person, 

· you are permitted to use prior bad acts for which you have a good faith basis to impune the testimony of an individual who has testified by way of either opinion or reputation to character.

· You can raise of prior bad acts of ( to see if knowledge or awareness of bad acts would change his or her opinion as to the character trait at issue. 

· As to opinion – are you aware that he did this? Are you aware that he stole money? Etc. is posed to an individual who has expressed an opinion. Showing that they know much less about an individual than they thought.

· As to reputation – have you heard, total of speculation, rumor etc. This is the collective opinion of the community. 
· US v. Monteleone (( opened the door here to character W when brought in to show that ( was a good citizen, but ( could not ask if W knew that ( purgered himself 20 y ago to show that he was not a law abiding citizen and could have sold a gun,  in a Grand jury secret proceeding, b/c  questioner must have a good faith basis to believe that the bad act would have been known in the community, not case here. – Case applies to 404(a) and 405(a))
404(b) Other Crimes, Wrongs, or Acts Evidence – in the state system called Molineux

· holding of Molineux is same as what is codified in 404(b)

· General Rule 

· evidence of other crimes or bad acts are not admissible to prove person acted in conformity to prior bad act and therefore must have done it now. 
· We do not convict people on propensity of crime. 
· Exceptions:
· In civil trials to determine whether someone was negligent based on proof available

· Like similar happenings – lady tripped on sidewalk – this is not showing propensity, the proof instead showed the condition of the sidewalk, not to show that the ( must be negligent b/c someone else tripped. 

· Intro of evidence to show a particular condition. 

· In criminal side 404(b) exceptions exist for admissible evidence, while 404(b) applies to both criminal and civil, it only really comes in criminal cases
· 404(b) allows if evidence is offered for a relevant purpose other than propensity. 

· Not to show they did it b/f, but ok if used to show: Motive, intent, opportunity, common scene or plan .. not an exhaustive list, only illustrative. 
· Generally – offered evidence does not have to be substantially similar to crime at issue, but it often is. As long as other crimes evidence is relevant to one of the factors listed in 404(b), it is admissible, provided that probative value of evidence is not outweighed by substantial unfair prejudice under 403.

· Eg. Shot gun says by accident b/c you said you didn’t know how it was operated – did it last year

· Shows he had knowledge of gun, and shows intent. At least relevant to that question. 

· Malineux rule

· Other evidence doesn’t necessarily have to be a conviction.

· In fed system can use underlying facts which forms the basis of the acquittal. 

· No use to show propensity 

· May be admissible for other 

· Motive, opportunity, intent, prep, plan, knowledge of identity, absence of mistake or accident.

· Must be provide reasonable notice of general nature of evidence intended to be used.

· What are other crimes, wrongs are acts?

· 404(b) only deals with Extrinsic evidence – action that was not part of the activity related to the present charge b/f the court. 

· Eg. Convicted a year ago.. covered by 404(b) 

· Versus Intrinsic act – related to the act itself. Goes beyond the “elements” of the crime. Robbery ends when he leaves the bank, but those other things are still related. 

· (’s charged with bank robbery his conduct is evidence of assault, stealing a car, separate criminal acts for which the ( is not charged but is intrinsic to what happened, therefore admissible.

· 3 step analysis for separate crime or act being offered for non-propensity purpose

· (1) Is it being offered for a purpose other than propensity? What is that purpose? 

· (2) is the evidence relevant to establish that purpose?

· (3) is probative value substantially outweighed by risk of unfair prejudice? (403 analysis)

· ** if Gov’t has a great need for the evidence, it increases the probative value and will therefore outweigh the risk of prejudice. More likely to admit under these circumstances.  

Rule 404 Cases:
· US v. Frank (for conviction of kidnapping and murder of gf, crt allowed evidence that he was a drug dealer b/c it goes to motive, why he would want to kill her, it makes it more or less probable that he was the killer, crt also allowed in prior domestic abuse b/c murder would have been the final step. Crt limited this to acts that occurred w/in 1 yr, b/c others would be unfairly prejudicial. If ( had opened the door by saying he loved her for years, older evidence would have been admissible too. Motive is primary reason to bring 404 evidence.)

· US. v. Van Metre (Crt admitted evidence that ( had 11 days earlier driven another girl to remote location, raped and killed her. Victim and location were similar. Crt said showed specific intent to take victim in his car someplace and kill her. Wanted to show that he was transporting her for purpose of rape. If not factually similar, would not have been admissible. Extrinsic or prior act is admissible under 404b if the evidence is (1) relevant to some issue other than character, (2) nec to prove an element of the crime charged, (3) reliable. Evidence of W intimidation is admissible to prove consciousness of guilt.)
· US v. Mills (App Crt found error when trial crt admitted evidence that woman skipped on paying duty on jewelery when charge was about larceny. Events not similar enough to show intent, therefore should not have been admitted. Fails 404(b). However, app crt did not grant new trial b/c evidence was not unfairly prejudiced since other evidence was overwhelming.)
· Whitty v. State (Crt allowed evidence of prior incident with black and white rabbit b/c ( denied even being there the first time, therefore not unfairly prejudicial. Offered to show his identity as the perpetrator of the crime.)
· People v. Howard (Evidence of other professors being confronted and robbed by a white guy is inadimissible b/c all typical street robberies, if admitted would show propensity, they were held up different days of the week etc. Not a signature crime, not “Motis operande”)
· People v. Ventimiglia (Crt allowed evidence of “we would take him to our spot”, everything else that related to having committed the crime b/f was extracted. Admitted them saying they would take bodies to a spot that no one would find b/c this showed part of the plan, and gave motive to commit murder. Not unfairly prejudicial b/c it’s a murder, and we’re just talking about part of the plan to commit the murder. Probative value outweighted potential for prejudice, shows intent. Even if rest shouldn’t have been received, no new trial b/c harmless error. In NY – court wanted P to advise in advance of trial to conduct it prior to jury. Eg. Knowledge and intent always ok.)
· People v. Vega (( opened the door when said he recently had sex with wife. Crt allowed evidence of prior domestic abuse as to show intent that he murdered her, the probative state of their marriage and the murderer’s identity. Ok b/c 404 doesn’t require prior act s to be convictions. In NY – must be clear and convincing proof that other acts occurred b/f other acts can be used. In Fed – standard if vague, fair preponderance of the evidence required.)

· Notes: 

· Common scheme or plan – ok to admit all kind of bad acts that are arguably part of the crime. Eg. if ( was a drug dealer and had a plan to kill all other drug dealers in the area is admissible – shows motive, and act of killing was part of common scheme.

· Prior act evidence – prior to commission of crime is admissible to defeat claims of lack of knowledge. Eg. In negligence, I didn’t think it was too fast to drive, but can show ( got a ticket for going 50 in a 30 mph zone, you showed this claim of lack of knowledge or mistake is false. 

SPECIAL RULES FOR MOLESTATION AND SEXUAL ASSAULT
Federal System
· evidence of (’s prior commission of sexual offenses is permitted in cases charging sexual assault or child molestation. Applies to criminal or civil cases. Based primarily on studies showing that sexual predators remain as such. Clearly evidence of predisposition, and creates an opportunity of conviction of bad person theory and is permitted in the federal system. 

· Prosecutes very few crimes of violence, usually into white collar crime or drug deals, not many of sexual offense. 

· Still susceptible to 403 analysis. 

· This is the only area where prior acts can be used to show propensity.

NY – this type of proof is not permitted, nor in most states. Even in those states which have adopted the federal rules.

Rule 413 – Evidence of Similar Crimes in Sexual Assault Cases 
* 412, 413, 414 supersede section 404(a) – character evidence that is not admissible to prove conduct.
(a) applies to criminal cases if ( is convicted of sexual assault, evidence of commission (not actual conviction) of another assault is admissible and may be considered for any matter for which it is relevant, even if it shows propensity.

· US. Mound (Crt says 413 is constitutional an admits other acts in physical and sexual abuse of daughter case. Trial court used balancing test and permitted to allow the gov’t to use the prior conviction to demonstrate propensity, but not use the offense for which he had not been charged on the grounds that there would be undue confusion under 403.) 
· State v. Burns (Crt finds Missouri statute that evidence of other charged and uncharged crimes "shall be admissible" to show the propensity of the defendant to commit a crime provided for the mandatory admission of propensity evidence and was thus unconstitutional. Crt reasons balancing test should be applied as in 403.)
Rule 414 – Evidence of Similar Crimes in Child Molestation Cases

(a) this evidence is also admissible and can be considered for any manner for which it is relevant. Must give notice in advance.

· US v. LeCopte (admitted past sexual abuse on case about niece. Under 414 – congress intended to permit this evidence in sex crimes. Still subject to 403 analysis – but difficult to imagine that another act of molestation of child is prejudicial. 414 is not limited to convictions, can apply to conduct that occurred b/f or after matter that occurred.)

Rule 415 Evidence of Similar Acts in Civil Acts in Civil Cases Concerning Sexual Assault or child Molestation 

(a) claim for damages or other relief is based on parties alleged conduct, evidence of another offense of the same is admissible and may be considered as provided under 413 or 414. 

Rule 412 – Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition. 

· Federal gov’t version of NY’s Rape Shield Law

· Following evidence is inadmissible in any civil or criminal proceeding
· Victim engaged in other sexual behavior

· Evidence that Prove victim’s sexual predisposition

· Exceptions – criminal cases
· Specific instances of victim’s sexual behavior to prove other person was source of seamen.

· If ( can show he was not the cause of the physical injury by victim or other physical evidence, then victim may be questioned about activities sexual or otherwise. 

· If there was consent with ( - like ongoing relationship

· Exceptions – civil cases
· Otherwise admissible these rules – basic – not admissible unless the 3 exceptions apply in criminal cases.

· Court will conduct in camera hearing to make determination if any of these proposed evidence is admissible. 

· In NY - § 60.42 Rape Shield Law

· Exceptions

· Prove specific instances of prior sexual conduct with accused – possibility of consent

· Prove that victim was convicted of §230 – prostitution.

· Victim’s failure to engage in sexual intercourse during a given period of time. ( can prove that she did have sex with someone else.

· If there is possibly another person was the cause of this. 
· Summit v State (The trial court erred in excluding testimony as to a prior similar sexual experience of the victim. (’s rights to present Ws in his own behalf, and to confront and to cross the Ws against him were fundamental rights, and the competing interest, embodied in the state's rape shield law, had to be closely examined. Evidence was offered to show knowledge of such acts by W. If statutory rape victims had other sexual experiences, it would be possible for them to provide detailed, realistic testimony concerning an incident that might not have happened. To preclude presentation of such evidence to the jury, if it was otherwise admissible, was error.)
Evidence Concerning the Victim in a Criminal Case (Homicide and Assault)

Fed.R.Evid 404(a)(2), 404(b), 405(a)

Government of Virgin Islands v. Carino (The court concluded that the victim's conviction was not admissible character evidence under Fed. R. Evid. 404(a), but was admissible under Fed. R. 404(b) to corroborate defendant's claim that he acted in self-defense. The district court erred in excluding the evidence under Fed. R. Evid. 403 because the district court should not have balanced the prejudice to the prosecution before the defense presented its case.)
In the Interest of John Doe (( was allowed to present evidence of victim’s sexual history b/c she was mentally defective, and therefore evidence that she understood the basic physch elements and med consequences of sex and the moral and social implications of sex.)
NOTE: In criminal cases, evidence is offered to show motive, signature crime, intent, or knowledge, we will permit the evidence, these cases are not character evidence. No character evidence can be used in civil cases. Character evidence is slight probative value, raises issues which are collateral to main issue, and danger of verdict based on propensity. Exception – if character is an issue in the case. Eg. Defamation – suing for liable or slander and claim that you’ve been slandered as a result of what this person said or what the person wrote, and as a result thereof, you’ve suffered damage to your reputation, b/c of this, you can present character evidence to show that at one time you had good reputation and now you don’t. In fed system this evidence can come in through reputation testimony, opinion or through specific acts. Eg. In defense of a defamation – you can intro character testimony to show that the person’s reputation hasn’t been tarnished at all. 

Rule 406: Habit; Routine Practice
· conduct that is nonvolitional – you don’t think about it (like brushing teeth)

· animals engage in this – dog will bark at certain things

· organization – routine practice, respond in writing

· may be looked at as an exception to the rule against propensity. Eg. 50 times never stops at stop sign, or never uses right turn signal – normally can’t use this b/c shows propensity. But if conduct rises to level of what we consider a habit, an automatic response to stimuli than it becomes admissible to prove that person or organization acted in conformity therewith on the occasion at issue.

· Habit and routine biz practices are admissible to show conforming conduct - Patient is conscious but doesn’t consent to procedure, can’t find consent form. Nurses come in and say we have a protocol, every time b/f procedure a consent is signed, invariable, never deviate. Evidence of routine practice of organization. Same is true of biz who gets complaint call – responded w/in 24 hours all the time. 
· Habit – what a person does. Narrower than character
· One’s regular response to a repeated specific situation, a “regular practice of meeting of particular kind of situation w/ a specific type of conduct or uniformity or   semiautomatic behavior”. 

· Admissible in both NY or Fed System to show what a person did or did not do on a particular occasion.

· Must be proper foundation est. b/f it becomes admissible.

· (1) particular act has been done on a large number of occasions in response to the same stimuli. Eg. Picks up toothbrush with left hand.

· (2) subject to 403 analysis.

· Jury decides what weight to give to habit evidence, and decide whether habit evidence when combined with everything else rises to level of showing negligence or lack of neg, or proof beyond a reasonable doubt or reasonable doubt. 

· Habit of animal is admissible – evidence of this is probably more reliable than that of a person, b/c not volitional. 

· Generally evidence that someone is poor is not relevant, however if ( is charged with arson who is accused of burning his own house on which there is fire policy, and if accused was in significant debt and needed money quickly is probably relevant on the issue of motive. 

· Character – what a person is. generalized description of person’s disposition or disposition in respect to general trait, honesty, temperance or peacefulness. 

Weil v. Seltzer (patient testimony did not show Dr’s habit of giving out steroids in the past. Dillon says this would depend on why the evidence was to be given. If Dr says “I never gave out steroids for anyone” the evidence could be admitted to show identification as to where the drugs came from. If Dr. says “didn’t eve know he had it in the office” could be admitted to show knowledge if he had given it out b/f. This is not habit, b/c we don’t know why he gave it out.) 
Rule 407: Subsequent Remedial Measures
· remedial measures is one that would have reduced the likelihood that an injury or harm caused by an event would hav occurred had the measure been made prior to the event that caused the injury or harm. Eg. Repair, design change, disciplinary action against employee, change in rule or policy, new or modified warning. 

· Must be taken after occurrence of accident. 
· after an event which taken b/f the event which would have corrected the injury, is not admissible to prove negligence in connection with the event. 
· However, evidence of subsequent remedial measures can’t be used to prove negligence in connection with the event but can be used to show ownership, control of premises, visibility of alt methods.

· Eg. Slips and falls in front of store on snow and ice. ( sues everyone. If can show that employee shovels snow repeatedly can show control over area.
· ( can show what ( could have done prior to accident to make a situation safer, the issue is whether at the time of the event, ( was negligent under the circumstances. This is admissible, anything that happened prior to accident can be presented. Just not what happened after the event happened to fix it. 
· ( can argue that he didn’t have to corrected the situation, ( than then show that he did it later – this would show that his claim of inability or lack of feasibility is bogus. 
· after the fact, measures taken if taken b/f would have made it less likely to occur (like putting a light up) to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for warning or instruction. 

· If ( claims that we couldn’t have done anything to make it better – than the remedial action can be introduced. Can’t claim that you’re product is the best it could be, otherwise evidence which happens after can be used to show that this is not true. 

· Includes repairs which is not admissible, and are remedial measures under certain circumstances.

· Government compelled remedial measure is admissible

· Probably will be excluded under 403, would be unfairly prejudicial

· Acknowledgment by ( that something else could have been done, doesn’t mean he was neg under the circumstances. Neg means you’ve acted as the reasonable person under circumstances, not that to be free you must the safest person. 

· Doesn’t apply to allegations that the product was manufactured improperly for product’s liability. Page 104 of Rules says that such evidence is also inadmissible to show product’s liability. 
· Blade comes off from lawnmower – determined later that the mower redid the mower. ( claims that the well that held the nut on the body wasn’t welded properly. 407 doesn’t come into play here. Arguing not that a subsequent remedial measure could have made it better, but that the original way it was made was negligent. 
· In NY, product liability is treated the same way.

· Changes in the manufacturing process are relevant to show that there was a defect originally. Well now holds better is admissible, to show that originally you are putting out product that is now defective. Subsequent remedial measures are not admissible.

· 3 occasions where you can introduce this:

· (1) she didn’t own or control the thing

· (2) no other precaution could have been taken to make it better. 

· (3) other potential remedial measures were not feasible.

· Still subject to 403 balance test.

Anderson (Crt held that evidence of subsequent remedial actions should have been allowed to rebut the inferences created by motel, and was therefore prejudicial, however, Dillon disagrees b/c motel did not say that they couldn’t have done it, which would have allowed for the exception, but only that the police didn’t recommend it and that’s why they didn’t do it. This does not fall w/in the exception, and so the subsequent remedial actions should not have been admitted.
Rule 408: Compromise and Offers to Compromise

· evidence of compromise negotiations is inadmissible
· statements made by parties also are inadmissible – compromises or statements made are also inadmissible to prove validity of a claim – that someone admitted they were wrong. Or ( says ( offered to settle and now wants more, since willing to take less is inadmissible on a cliam, or amt of damages. 

· Rule in both Fed. And NY.

· Admissible Exception:
· To show bias or prejudice of a W.
· Undue delay – didn’t notify insurance people in time. Can offer compromise etc. evidence to show that you did not engage in undue delay. 

· Must be a dispute – on validity of claim or value of damages.

·  if A says to B, I’m responsible for accident, know I’m at fault, give me 30 days to fix car – this is not an offer of compromise, or settle the action. This is an admission of liability.

· Send lawyer a letter- ack that lease was breached, and understands that as a result of vacation, someone broke in and caused damage to apt. She ack est of 1500 in damage and agrees to pay w/in 30 days – no dispute, no settlement. No allegation that one is claiming this and one is that. This is simply admission of liability.

· If these are not paid, this is admissible.

· Inadmissible for impeachment purposes either

· Statements made by insurance adjuster – prior to start of litigation are not admissible as an admission of liability or damages if being made in conversations designed to settle the claim. 

Rochester Machines Corp. v. Mulach Steel Corp. (( admitted responsibility and disputed other claims, Crt held not negotiations, here complete admission or rejection, all admissible. 408 doesn’t apply here. Settlements are not admission of liability)
Rule 409 – Payment of Medical and Similar Expenses
· Does not immunize statements made regarding medical payment offers
· Can be offered as proof of payment in a medical injury case
· Cannot offer to settle in front of a jury – must be outside their presence
· If the plaintiff gets a verdict, then the verdict gets reduced by the amount already paid by insurance (prevents the plaintiff from getting a double dip)

· If these payments are couched as an offer to compromise, then we come under rule 408 

Rule 410 – Inadmissibility of Pleas, Plea Discussions and Related Statements
· This is inadmissible in either criminal or civil trials against het ( who made the pleas or was a participant in the plea discussions
· (1) plea of guilty which was later w/drawn

· (2) plea of nolo contendere “no contest”– whether w/drawn or not, cannot be used against him in a later proceeding.
· (3) any statement made in the course of Rule 11 Crim Pro or comparable state procedure regarding either of the foregoing pleas.

· (4) statement made in the course of plea discussion with an atty for prosecuting authority which do not result in a plea of guilty or which result in a plea later w/drawn.

· ( must believe that he is engaged in plea negotiations and that belief must be reasonable. 

· EXCEPTIONS:

· (1) rule of optional completeness  - if statement made in course of plea discussion should be considered contemporaneously with already introduced statements. 
· (2) perjury or false statement if statement was made by the ( under oath, on the record and in the presence of counsel. ( may thus be punished for perjurious statements made during a plea proceeding. 

· Comes up in 2 ways:

· (1) Plea negotiations – ( and/or attorney make representations in exchange for plea – representations are not admissible if the plea does not go through
· (2) Judge must make factual predicate for the plea – must make sure that the plea is based on real factual information
· Statements made in the plea colloquiy are also not admissible
· Cannot be used to impeach the defendant’s testimony
· Can be used against the defendant if the defendant is being used as a W for someone else
· Applies to statements made to a prosecutor
· If the ( is approaching a police officer with the hope of getting a plea deal, the statements made to the police officer can be used against him
· US v. Greene (conversations that take place even b/f a ( is charged discussing getting  reduced plea in exchange for giving information is protected only if made to the prosecutor or an agent of such.)
Rule 411 – Liability Insurance
· Evidence that a person was or was not insured against liability is not admissible to show his negligence. Ie. He has insurance so can behave negligently. 
· Does not bar lawsuits against insurance companies for, i.e., breach of contract, or to show proof of agency, ownership, control, or bias or prejudice of a W. Therefore can be used for other such purposes. 
· You don’t put the ( on the stand and ask himself about insurance for the purpose of showing liability
· You can’t tell the jury that the defendant has insurance so they shouldn’t feel bad
· Still subject to 403 analysis. 
Charter v. Chleborad (At trial, a defense witness testified that the patient's expert had a bad reputation for truth. On cross examination of the witness, evidence that the witness was employed in part by the same liability carrier who represented the surgeon was excluded. The court held that the evidence should have been admitted to show possible bias of the witness. Under Fed. R. Evid. 403, the probative value of the evidence far outweighed any danger of unfair prejudice. The court held that it could not conclude that the trial court's exclusionary ruling was harmless error. Under 411, proof that the Dr. worked for the same insurance co. could be admitted b/c falls under exception to show bias and prejudice. Note: Character W no longer exists in today’s civil cases.)
Art VIII: HEARSAY

Definition:
· Hearsay is an out of court statement offered for the truth of the matter asserted therein.
· Hearsay is an out of court statement made by a person not testifying that is being offered for the truth of the matter asserted in the statement 
· Hearsay is inadmissible for truth of the matter unless exception applies

· Why?

· DE is not subject to oath (allows testing of perception, memory, narration and sincerity) or cross, therefore no way to determine reliability

· EXCEPTIONS ALL POSSESS SOME INDICIA OF RELIABILITY

Example:

John and mary have dated for a year

Mary loves ballet

John hates ballet and loves football

Mary has two tickets for the ballet (same night as football game)

John tells Mary he must go home and help family with problem

Mary goes with a friend

Mary sees Jane; Jane tells Mary she saw John at the game

If mary draws the conclusion that John was lying, which is true?

1 – Perception error

2 – Jane sees him a lot, so an error in memory produces an erroneous statement

3 – Jane was referring to a different game, therefore we have a problem with narration

4 – Jane may be lying because she wants to stir up trouble between them

When you have hearsay, you don’t get to address the issues of narration, sincerity, etc.

When hearsay is made, the person who made the statement is not subject to oath or cross examination

Rule 801(a) – Definition of Hearsay
· (a) Statement – (1) oral or written assertion, (2) nonverbal conduct intended as an assertion.
· (b) DE – person who makes the statement

· (c) Hearsay – statement made by DE for truth. 

· Statement is NOT hearsay if:

· (1) Prior statement by W

· (2) Admission by party-opponent 
· Other:

· Putting up an umbrella is a not a statement that it is raining, but an inference. Getting on  plane is not an assertion, but jury may deduce that I thought it was safe.

· Questions are not hearsay. Eg. What did he ask in the hallway? He asked how my mother was. This is not hearsay.

· Statements to show motive, ie. State of mind. Eg. Fireman is on stand. What did ( say? Said they had gotten a fire. Statement used to show motive of fireman, not admissible to show that was a fire, which is irrelevant.
· McClure v. State (testimony by dr. that victim told her she had an affair should have been admitted even tho’ DE is dead now to show that ( knew that wife had an affair is not hearsay b/c offered to show state of mind, so he did not murder her but manslaughter instead.)

· Evidence as to state of mind as to notice is not hearsay, show notice to show liability. 

· Eg. Person trips and falls outside a store

· P sues D for money for injuries

· Must show dangerous or defective condition

· Must show that D had express or implied notice of the condition and that he could or should have done something

· Plaintiff produces a witness who says:  I told D that the sidewalk was broken

· Statement is admissible

· Because it is not being offered to show that there is anything wrong with the sidewalk

· Goes toward showing whether there was something wrong with the sidewalk and nothing was done about it – goes to NOTICE
· Verbal Act – Independent legal significance and is not hearsay. Eg. What did john say? Said he would give 20 for job. Goes to proving K existed. 

· Hanson v. Johnson (testimony of conversation b/w owner and tenant of corn was not hearsay as to whether buyer could have the corn even tho’ tenant was not available for cross or oath. Here it was used to show that a K reln existed b/w tenant and buyer.)
· Counting ballots: “I woked at polling place 31, counted 200 or A, 100 for B”… W is tesit Witness is testifying not for the truth of the matter for the total numbers

· The testimony is being asserted as to how many votes were given for each person. Not being offered for the truth of the matter asserted therein, just to show that so many ballots were cast, not that they were actually cast that way. Testimony as to what she saw – what she saw was subject to oath and cross examination. Appellate courts have ruled that this is not hearsay.
· Threats – Basis for criminal prosecution, not offered for truth. Eg. I’m going to get you dumbshit, not used to show dumbshit. 

· If not being intended or offered to be a statement of fact  is admissible. Eg. “I feel like a king” ( evidence of how he felt, not that he was a king
· Commonwealth v. Farris (conspiracy case, W was asked whether suspect said anything to him, and answered that based on this question he was arrested. F was involved in the robbery, used for truth. what did you do after talking to moore?” “I arrested Farris”). 
· Eg. Train breaks down and abandoned, woman gets cold and sick sues owner of train. Conductor is asked if other people complained about temp? No - not hearsay b/c they were not making an assertion with their silence by not complaining. 
· US v. Zenni (After examining the common law and federal evidentiary rules' treatment of hearsay, the court overruled the objection, holding that rule 801(a)(2) removed implied assertions from the definition of statement and from the operation of the hearsay rule. Consequently, the utterances of the betters telephoning in their bets were nonassertive verbal conduct, offered as relevant for an implied assertion that bets could be placed at the premises being telephoned.) 
Rule 801(a)-(c): Definition of Hearsay
· DE - outside of court, not sub to oath and no cross, makes statement.

· W – repeats statement, either overheard or spoken to DE.
· ( or ( offers this witness statement as evidence

· If offered for truth of the matter asserted by DE = hearsay

· Eg. DE asserts Fire engine was red, if ( is offering this through witness to prove the fire engine was red = hearsay.

· Eg. If fire engine was red is being offered by ( through witness to prove that DE was not blind or D could speak after the accident = NOT hearsay, not being offered by party for truth of the matter asserted therein, but some other purpose. 

· Wright v. Tatum – not the law today – (crt then did not allow letters to be admitted to show a dead man was rationale.. today this would be ok, b/c not used for the truth of the matter asserted therein, not for purpose of showing what his will was about.)
· E in chief v. impeachment –
· E in chief: evidence offered for its truth is offered to prove a fact or proposition in dispute, for substantive purpose.

· Impeachment - Evidence offered to show that the witness is not credible. 

· Bridges v. State (Girl’s testimony about where furniture was in the house was not hearsay b/c not offered to show the placement of furniture, only that she had been at that address… later someone will tesify as to what was in the house to tie it up. Generally, a statement being offered to show DE’s state of ming are not being offered for truth, and are admissible.)
Rule 801(d)(1) Prior Statement by Witness

· Distinguish from prior statements by a party 801(d)(2) – later.
· Under Fed Rules – Prior statements (PS) by W are not considered hearsay b/c witness is under oath and subject to cross, therefore can test their reliability. 

· 3 different situation where W has made prior statement made out of court:

· (1) (d)(1) Prior consistent statement by W

· Can be statement made to a Dr, in an insurance form, or made to another witness or person, to a police officer. Foundation requirements under 801 is different from inconsistent statements. Easier to get evidence in for this purpose. 

· 2) Inconsistent with what W says now

· Had to be given at prior trial, hearing, deposition (some formality required, not the back of a patrol car) – higher requirement than if consistent. 

· W is under oath, and available for cross as to prior statement or 

· DE had testified at trial or hearing and was subject to cross at prior hearing and the prior statement is consistent with present testimony and prior consistent statement is being offered to rebut a charge of express or implied recent fabrication or that the statement was made subject to improper influence of motive. 

· 3) Prior W statement consisted of identification of a person

· Made after W saw a photo or person. This can also be given by a 3rd party. A police officer can say that the W who just denied it, picked out the photo 2 weeks ago.

· Can be given by someone other than the witness. 

· W can change their mind if they were threatened in the interim. 

· Eg. If said “john was the shooter” – not during hearing, or trail or proceeding. If this is inconsistent and now M was the shooter, that statement is not admissible for truth under 801. Not a prior inconsistent statement. 

· What can we do with it? Can use it for impeachment purposes. Were you struggling in the car? Didn’t you tell him the shooter was J? can impeach him, but is hearsay.

· Remember – HEARSAY STATEMENTS NOT OFFERED FOR TRUTH CAN ALWAYS BE USED FOR IMPEACHMENT PURPOSES, as long as party seeking to use it has a good faith basis for asking the question. Can’t simply ask “did you have sex with your mother?”, no good reason to ask. 

· For all 3 categories, W that is testifying must now be subject to cross. W must be in court for this evidence to come in. W doesn’t have to agree that he made the statement, that he was correct or that he even made the id, only that he be presently available for cross, as to his prior statement. 

· If W does not answer or refuses to answer, W would not be available for cross (not that he doesn’t remember etc.), then NONE of the above is admissible!

· DE and W in this situation are the same person.

· Under certain circumstances, these are admissible for truth of matter asserted in the statement.
· In NY, 
· prior witness statement is considered hearsay, cannot be offered for truth, but can be used for impeachment purposes
· Eg. W says fire engine was red – gives statement later that it was green. NY says statement about green is inadmissible to show it was green, but is admissible to show credibility of witness, and as such for impeachment purposes. 

· a prior inconsistent statement of a witness is hearsay, unlike the Fed Rules. Can be used to impeach, cannot be admitted for its truth to the matter therein. 

· Can be used as evidence in chief to rebut a recent fabrication, but must be made prior to time of improper motive. 

· NY prefers prior consistent statements that are sworn to. 

· W cannot testify as to prior id, unless present id is challenged as being inaccurate or fabricated, if so, then W can testify as to a prior line up or show up, but cannot testify as to a prior photo id. 

· If W cannot make any id (don’t recognize person or event), a 3rd party can testify as to id made by W at another time. 

· Fed rules

· If a W at trial denies making the prior consistent or inconsistent statement, that prior statement can be proven through the testimony of a 3rd party who heard it or to whom it was made b/c they are evidence in chief. Not hearsay, offered for truth, not impeachment. So if W says I made no prior statements, other party can call a W that says I was there when he said it. 

· Cannot be brought in for impeachment???

· 801(d)(2) – deals with statements that were made by a party (either ( or () not a W, are also admissible for truth in the Fed System, not considered hearsay.
· An admission is a statement of a party that is inconsistent with the party’s present position at trial. Does not have to be a statement that was inconsistent with party’s position at the time that it was spoken. 

· To be admissible, must be contrary to what the party is saying at trial. 

· Does not have to be inconsistent with the party’s interests at the time it was made. 

· Eg. At time of statement – I killed John, trying to show he was a big shot with boys. As ( of trial for John – I didn’t kill anyone. The prior statement is admissible b/c it is against his interest at time of trial, even tho’ it was not against his interests at time it was made.

· Why is a party’s admission not hearsay?

· Party’s available to be under oath and be crossed. Party is present and available. 

· In NY, a party’s admission is considered to be hearsay. But it is admissible for its truth, as an exception to the hearsay rule.

Back to federal rules 801(d)(1) . . . Not every statement of a witness is covered by this exception

801(d)(1)(A) – Inconsistent Statements Cases
US v. Castro-Ayon (aliens made inconsistent statements that the ( tried to smuggle them in. Originally said yes, then at trial said no. Crt held that immigration hearing was not “other proceeding” therefore not admissible under 801(d)(1)(A). But, could still be used for impeachment if they wanted)
Tome v. US (Girl says that she was abused by (, ( says this was prompted by influence. Gov’t offers evidence that she had made consistent statements prior to trial. Crt held that these prior consistent statements cannot be used to rebut a charge against the W, that she made up the charges b/c she was influenced by improper motive (to go live with her mother). Crt held that her improper motive was not recent, but that she would have always wanted to live w/ her mother, so it had always been her position, and not a recent fabrication.)
US. v. Lewis (crt. Allows evidence that W originally ided a man but then said couldn’t pick him out at trial. Crt reasoned the photos also apply under 801(d)(1)(c), not just line up. In the fed system. The deficiencies in photos will go to weight of testimony as determined by the jury.)
US v. Owens (Crt allows evidence that W made prior identification, even tho’ at trial due to brian injuries he cannot recall or answer questions. Crt said ( is granted opp to cross, no guarantee that W can answer questions. In fact, inability to testify could work to (’s advantage, could argue that he refuses to testify.) 
Rule 801(d)(2) Admission by Party-Opponent
· W is saying one of the party’s made an out of court statement now used to

· admission by a party are NOT hearsay in Fed
· Party is present in court

· W is allowed to testify as to what the party said, b/c P would not make statement against their own interest. 

· This rule sets forth 5 circumstances under which a statement becomes an admission by a party

· If the out of court statement made by the party/DE fits into one of these categories than it becomes an admission, when this happens, 801(d)(2) says it is not hearsay. As such a 3rd party can testify as to what the party said and it becomes admissible for the truth within.

· (A) Party was the speaker, actually made the statement

· (B) P has adopted a truth in the statement

· Eg. W testifies the P was sitting at bar with X, and X said to party “we did a good job killing Y”, P says “yes”. This statement is adopted as being true, if the statement was not true, the P would have said “no”.

· US v. Morgan (When the government authorizes its agent to present his sworn assurances to a judicial officer that certain matters are true and justify issuance of a warrant, the statements of fact or belief in the officer's affidavit represent the position of the government itself, not merely the views of its agent. Gov’t said Timmy was reliable, then when info comes out the Timmy might have sold drugs too, gov’t can’t retract how it views Timmy now. Timmy’s testimony is admissible. Gov’t had adopted Timmy’s statements.)
· In NY, adoptive admissions are considered hearsay but admissible under an exception

· Post arrest silence may not be used against him b/c 5A says he has the right to remain silent. 

· To determine if someone has adopted a statement: THE TEST:

· If a P fails to deny a statement, made in his presence, when he had the opp to do so, and where he would be expected to deny it if it was untrue,  and he doesn’t, than his silence constitutes a tacit admission of the truthfulness of the statement and is admissible against him. 
· People v. Green (( did not adopt a statement by wife when he remained silent when she said that she was not afraid of him b/c she knew she shot her bf. He knew she had a gun under her bed, and she was mad, so he was keeping him mouth shut out of fear.)
· Eg. ( made exculpatory statement to arresting officer “I didn’t commit the crime”, police testifies at trial, (’s atty says to police “isn’t it true that at time you arrested him, he denied committing the crime?”, here the objection is sustained – b/c the statement “I didn’t shoot anyone” is NOT ADVERSE to his interest at trial. Therefore not an admission. 

· Failure to respond to letter does not mean you’ve admitted to the contents of the letter. Exception – if you receive an invoice or bill (a statement) and you don’t challenge it, you are deemed to have accepted it as accurate. Under the theory of account stated, you owe the bill in the amt set forth therein. 

· Party’s admissions do not have to be based on first hand knowledge. 

· Eg. P says “J and Joe shot L”, P is charged in a conspiracy with J and Joe. P says I was repeating what someone else said, I don’t know who shot L, just heard they did. This won’t matter, it becomes admissible. Once a P makes a statement, they are stuck with it, becomes an admission that is admissible in evidence. Can’t claim they really didn’t know, only useful to weight jury gives it not admissibility.

· (C) Agent
· Eg. Agent works for party, is a spokesperson. Trump’s spokesperson has authority to address certain issues. Trump is the P, agent’s statements if relevant are admissible in evidence against Trump if it can be shown that agent has the authority to make statement concerning the statement.

· (D) Statement by agent or servant concerning scope of matter.

· Eg. I am person responsible for food catering in Trump towers. Someone getes sick. Said they ate tuna “people have been getting on that for weeks”. I am a servant for Trump, concerning a matter w/in the scope of my employment. If I get fired, my statements about food are not attributable to Trump b/c not w/in rel’n, only while still employed.
· ** generally (C) and (D) are statements made by employee to bind the employer. 

· Eg. Shopping at Wegmans – slip and fall on water – junior says sorry water always drips on this part all the time. 

· (D) does not exist in NY

· Speaking authority as a manner in which to bind the principle to the agent’s admission is limited to actual speaking authority. NY rule is very similar to 801(d)(2)(C). 

· Need actual speaking authority… need not be so specific as to constitute negligence. Eg. Construction manager does the he has authority in NY to bind owner of land to condition of premises? Yes. Even if owner never said you have authority to bind me, doesn’t matter. Eg. Iron worker does not have the authority, nor does the foreman have the authority to bind the owner. Must be someone in a substantial position.

· Cannot est. authority to speak by looking at contents of statement. True in NY and Federal system. 

· Must be independent proof, can’t someone just say “I have authority”. 

· Agents admissions don’t need to be based on agent’s personal knowledge. Once you make the statement it is bound to you, even if you don’t really know what you’re saying. Principle can therefore be bound that the agent really didn’t know. 

· ( injured, park employees said screw had broken but tried to fix it but it had broken again. ( argues that statements are admissible as P admission, but crt disagreed. Employees are maintenance works, not authorized to make statements. Here, no speaking authority. Ok, under (D) in federal system!!!! 

· Stipulations – client was negligent for accident, but our position is that the injuries were not the result of the negligence, so try only if accident caused the injuries.. but he agrees that he was negligent. ( cannot say he was not negligent and only atty said it. Atty has the authority to bind the client. If atty goes into court and speaks to judge and says he’s guilty that is not binding upon client, this statement is posed by atty not a representation of guilt, just his assessment of what the situation is.
· (E) co-conspirator of a party made in the furtherance of the conspiracy. Solely by themselves, statement is insuff to est. the authority under (C), and insuff to show rel’n in (D), or to show that person was member of the conspiracy. 

· Eg. Trump says I can say these things on his behalf, is insuff to show that trump allows me to speak. I am the food manager is alone insuff to show that I was an employee and I am a food caterer, must be some other indep. Proof. 

· Eg. I am a member of a conspiracy which conspire to kill children, insuff to est. existence of conspiracy or that I was member. 

· By def’n conspiracy involves more than 1 person. 

· Eg. A supplies to B, B pays A and gives to C to distribute drugs. Gov’t agent listen in to A and B talking about drug conspiracy. Indictment of A, B and C on trial. Are statements made by B overheard by agent admissible at trial against C? 

· Admissible if: 

· a) there is a conspiracy, - involvement by more than 1 person.

· b) statement is made by co-conspirator – made by one of the parties.

· c) statement was made while conspiracy was ongoing (not b/f or after) – made after arrest is made is inadmissible.

· and d) was made in furtherance of conspiracy – if talking about how the Bills should draft not admissible.

· Still subject to threshold admissibility - crt must find through additional evidence that a) there was a conspiracy, b) DE was involved in it, c) party against whom the statement if being offered was also a member of the conspiracy.

· In NY – this threshold must be proven by proof that is independent of statements sought to be admitted. Cannot use B’s statement itself to prove a)-c), but you must prove all three things b/f it can be admissible.

· In Fed – you can use B’s statement to show a)-c), but you need additional proof of each. Therefore some evidence of admissibility requirements.
· BourJaily v. US (crt finds evidence by undercover govt agent admissible when she speaks to L about a friend, B who turns out to be the (. Crt found (a) there was a conspiracy, this fed system will allow L’s statement to be proof of this, not in NY, (b) L was a member of the con, (c) B was a member of the con. As to a)-c), proof by preponderance of the evidence was enough. Issue of reliability goes to the jury.) 
· Here we are talking about a Party – THIS STUFF SEEMS REALLY IMPORTANT!!!
· If a statement falls under one of 5 categories, can be evidence if:

· First, allegation was made prior to court, if W was a participate in conversation or overheard it, W can testify. W can be police of wiretap. 

· Second, if trial is going on, Party takes stand rather than W, eg. If auto accident. ( calls ( driver who is P. Isn’t it true that prior to trial you gave written statement under oath that light was red? “no”, if P denies it, statement is admissible as evidence as P’s own words. 

· If you can’t get it into evidence, can still be used for impeachment. P can be confronted that at the scene of the accident, you told the police that the light was red. Offer this as evidence in chief. Here the police becomes a W. 

· Here this is a prior inconsistent statement made by the P offered for impeachment. When police is testifying, it is an admission. 

· Applies to all types of admission, either oral, written or by conduct. Doesn’t matter when these where made. If out of court offered for truth, they are evidence in chief. Here it is easier to get evidence admitted. Reason – P is actually present and participating in a litigation. 

· 801(d)(1) – statements of W – unlike these which need to made in a deposition, etc. requiring some formality.

· In NY – these are considered hearsay – but considered an exception to the rule against hearsay, they are admitted for the truth of the matter therein. 

801(d)(2) Cases

· Jewell – (child’s testimony b/f trial that is inconsistent with her interest b/c she implicates her parent’s role in the train accident is admissible. ( tried to argue unreliable b/c she was a child and had serious head injuries, but doesn’t matter. 801(d)(2) 801(d)(2) does not require court find party’s admissions are reliable b/f received into evidence. Reliability go to reliability which goes to weight the statement are given. Admissibility is a separate issue, and statements by child are a P’s own statement and these are contrary to child’s interest at time of trial.)

Mahlandt (good case, deals with all the above)
· child walks along and gets attacked by wolf. Mr. P works for (. 

· Caption of case missing a name: Mahlandt v. Wild Canid Survival & Mr. Poos

· Parties are M (the kid), the co that owned the wolf, and Mr. poos who worked for the co. who owned the wolf.

· 3 statements at issue:

· Written note by P

· Oral statements that P made to boss

· Statements contained in the minutes of a corp. meeting. 

· 3 sections

· 801(B) – Statements of party that have been adopted

· 801(C) - by person authorized to make statements

· 801(D) – agent, servant or employee made w/in scope of employment

· Child had scratch marks – could have come from fence that child slid under or from wolf. P comes home and finds out after talking to other members of family, what happened to M, found in backyard, wolf was straddling child, child had certain industries.

· First, P looks for boss, can’t find him, leaves note for boss “wolf bit a child”

· Issue 1 – is that statement admissible against P? 

· Remember P doesn’t need first hand knowledge. P was not home when incident occurred, or when child was bit. Left note after talking to people. 

· At time of trial, ( deny that wolf bit child. ( says marks are consistent with scratches with fence. 

· P’s statement is by a Party (P himself) out of court that is now being offered as admission. Statement is contrary to P’s position at trial. 

· Too bad, you are a party, you are stuck with admission, offered by ( against P who is a P/opponent.

· Under (B), P manifested an adoption of the statement. P had talked to 3rd parties who witnessed the event, he is deemed to have adopted this to rely upon to reach this conclusion. 

· Issue 2 -  is this statement admissible as evidence against the co.?

· No proof that P is an authorized to make statements for co. therefore not under (C). 

· However, under (D) statements by party’s agent or servant concerning a matter in the scope of agency (his job to keep wolf). P’s is related to scope of employment. Therefore admissible against co. 

· Second, When P ran into boss, P says “wolf bit child” – oral statement

· Is admissible against P under 801 (D)(2)(B), and 801(d)(2)(A) – he’s a ( and he made the statement. He’s a party who made that statement against his interests at trial (A), and it’s a statements he’s adopted based on conversation with other people under (B). 

· Also under (D) admissible under the co. made during course of employment about a subject related to employment.

· Third, Meeting in co. directors write they talked about wolf biting child.

· Directors are those authorized to make statements related to child. Admissible under (C). 

·  Statements in min’s are not admissible against P:

· Not his own statement (A)

· Not a statement he adopted (B)

· Not an authorized person to make those statement (C)

· Not a statement of his agent or servant (D)

· Trial court 

· Originally excluded all statement b/c no showing that P or board had any personal knowledge regarding subject matter. App court reverses this b/c admission can be made by person without personal knowledge, goes only to weight.

· App court

· Ruled under 403 – you may have relevant statement but it’s prejudicial effect exceeds probative effect. – ALWAYS LOOK AT THIS LAST.

· Excluded corporate minutes from evidence – low probative value and repetitious. 

Rule 803 Hearsay Exceptions: Availability of Declarant Immaterial
· Evidence admissible because there are indicia of reliability/trustworthiness even though there is no benefit of testimony or oath, even tho’ the DE is available.
Rule 803(1) Present Sense Impression
· Has indicia of reliability, no time to fabricate, no lack of sincerity. Must be “immediately thereafter”. 
· NY ( VERY tough on the “immediate” standard (Federal standard is much more liberal), even the passage of a couple of minutes will disqualify a statement as a present sense impression in NY. 
· i.e., a caller to 911 says that three minutes ago they witnessed something ( not admissible under present sense impression in NY (but probably admissible under federal rules)
· This exception has come under a lot of criticism. If expanded too broadly, almost anything can come in.
· Here, a witness is making a statement about a present sense impression made by another person eg. 911 operator testifying to what the caller (declarant) is seeing

· It must be what the caller is actually seeing ( cannot be what she is overhearing another person saying about what they are witnessing
· If DE is a party, the call is an admission, and comes in through a different rule.

· Present sense impression does not have to be a startling event
· There must be some corroboration in order to ensure the testimony regarding the event is credible. This helps bolster the element of reliability
· IF the declarant is brought into court, her statements can be offered to impeach the reliability of the witness’ testimony
· If DE is the (, 
· Houston Oxygen Co. v. Davis (DE observation during an accident that (’s in the other car that “they must be drunk” is admissible under 801(1). If she had said “I bet that car is going 90 mph” it would be an opinion, and it would not be admissible”. Parts of a present sense impression statement can be dedacted in such a case.)
Rule 803(2) – Excited Utterances

· Different foundation requirement than with 803(1)

· If a statement is not admissible under 803(1), it may be here.
· There must be a startling event that prompted the statement of the DE
· i.e., declarant is walking down the street and sees her child run over by a truck.  Statements made in response to the event (or in response to hearing of the event are admissible as excited utterances)

· Once a certain period of time has passed, the DE is no longer under the stress of the event

· Once no longer under stress, the utterance is no longer the result of the event and therefore no longer an excited utterance

· This is a question of fact for the judge

· Must make determination before the statement is deemed admissible

· A person who is unconscious can make an excited utterance after he/she comes out of a coma three days later
· Person who wants evidence admitted has burden to show it was an excited utterance.

· Statements made by unidentified observers can be admissible as excited utterances, but it is difficult to do so b/c it is difficult to determine whether unidentified individuals’ utterances are a result of the stress of the event
· For the excited utterance to be admissible, it does not necessarily have to be consistent with what the declarant says at trial.
· Indicia of reliability:

· Statements made while the individual is under stress of the event

· Their minds are not working properly

· They are unable to make up a story because they are under the stress of the event (puts mind on neutral; turns it off)
· City of Dallas v. Donovan (excited utterances don’t need to describe the event, only need to be made related to it. DE was under stress here when she said that she had told the city to repair the road which caused the accident and killed the children, so admissible)
· Miller v. Keating (“that bastard cut you off” not admitted, don’t know if statement is from a person who actually saw the accident.)
Rule 803(3) – Then Existing Mental, Emotional, or Physical Condition

· Very controversial and highly scrutinized ( has the potential to open the flood gates

· Refers to the existing mental, emotion or physical condition of the speaker, cannot be a 3rd party. Must be the person who it happened to. 
· Most often comes up in accident cases

· Admissible to show present status at the time the person is speaking; at the time the DE  is making a statement
· Indicia of reliability 

· It is thin…

· The person is speaking of their present condition

· They are not making up as they speak a statement about their condition 

· Ignores the fact that the person could have made it up 2 minutes before speaking

· Trouble arises when:

· These statements can be relevant to a declarant’s future conduct, intent or motive
· Norton v. State (man calls wife and says that he is going to Norton’s shop b/c Norton asked him to. First part admissible, second not)
· A statement when I talk about my intention to act, and mentions a third party, may be admissible with respect to that third party in limited situations
· Casualty v. Salinas (crt should have allowed S’s complaint of injuries as to whether he was disabled coming from his wife and kids)
· Adkins v. Brett (in alienation of affection suit by husband against the other guy, wife’s (DE) statements to the W that she didn’t love her husband anymore is admissible to show her state of mind for leaving him. Crt says not good for truth, but ok to show state of mind, consider 403 also)

· Mutual Life v. Hillman (H dead, W dead, who was the body? Letters are admissible to show that W intended to go to KY, but actually went and that H went with him. The present state of mind as to the intent to act are admissible to show that the defendant actually did act in accordance with his intention and are also admissible to show the 3rd party’s acted in accordance with what the party said…not weighed very heavily.)
· US v. Pheaster (evidence admissible to show intent and actual occuranence, which can tie in 3rd party. Statements admitted against 3rd party who acted with the intent expressed by the DE who was describing his present state of mind. Still requires corroborating evidence to actually show that both men were there.)
· NY very cautious about admitting state of mind evidence to show the conduct of a 3rd party

· Much more restrictive than federal gov’t

· Requirements: 

· (1) It must be shown that the 3rd party is unavailable to testify (i.e., dead, outside jurisdiction, declare the 5th, etc.)

· (2) statement must clearly contemplate future intent of the defendant (I will be, not I might be); the non-declarant 3rd party it must be shown must have agreed to the meeting or conduct

· (3) There must be demonstrative clear intent

· (4) It must be shown by the proponent that the statement made was reliable

· (5) must show declarant had no motive to fabricate

· (6) Also, there must be corroboration that the subsequent acts took place
· IN terms of Wills

· A witness is permitted is to testify as to the declarant/testator said about the execution, revocation or terms of a will.  Such testimony is not limited to present statements by the testator, but can include statements about the testator’s past state of mind
· NY
· Contents as to elements of lost pieces of a will, or revocation, however, in both NY and the federal system are not admissible. 
· A testator’s statments made at the time of the execution of a will are admissible to show her competence to make a will at the time

· Statements to show the testator was competent, incompetent or under undue influence are admissible 
Rule 803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT

· made by ( during examinations by the (’s doctor are admissible for truth of matter. Even if statements are not being made for diagnosis or treatment, but to assist the ( in discovery process. This exception: in addition to normal diagnosis, statements to (’s doctor are also admissible.

· Statements made for purposes of med diagnosis

· Can describe present med condition

· Can incl. descriptions of med history – prior med conditions.

· Past or present symptoms, or expressions of pain in the past

· Cause of the pain or injury – how did you get hurt – critical to a dr. must know how he got hurt. Eg. If resulting from car accident. 

· Statements as to causation are admissible, but those that attribute fault are not admissible. Dr. doesn’t need to know how the accident took place.

· However, dr. may need to know how you hurt your back from rear-ending b/c it would explain the mechanics of the injury. 

· Crime victims – some types of crimes for which id of perpetrator is important to dr. to allow him to determine appropriate treatment to give. Eg. A child who is a victim of sex abuse, dr. would want to know who the perpetrator was to ensure patient is not returned to same environment. Or domestic violence, dr. will want to know about husband.

· Test is always – is the statement offered relevant to diagnosis and treatment? Is it relevant to dr.’s determination as to condition of patient, an ascertainment of what caused the condition, or the treatment plan that is to follow.

· NY interprets this narrower – statements by patient of past symptoms and past med history are NOT admissible for their truth, but may be relied upon by Dr. informing her diagnosis or treatment plan. Eg. Dr. can get on witness stand that he came to the conclusion that she injured her back as a result of her accident, asked her if happened in past, and she said no. This statement is not admissible for truth in NY, would require instruction from judge to jury that her past injury is not being offered to est. that she had no prior back problems, but to help dr form opinion that injury was caused by this accident rather than something else. 

· The exception permits only statements as to present physical condition at the time the statement is made, and applies only to statements of treating physician or some other med provider. Statements made to ER people, dr.’s, nurses and technicians. Does not apply to non-health care providers. 

· Statements made to psychologist are not considered medical professional and those statements are NOT covered. But these are admissible in the Fed System.

· Certain parts of med report will be admissible and others will not.

· Gave examples – missed it

· W who is giving testimony as to med diagnosis or treatment do not need to be a health care professional. 

· Eg. ( is talking to Dr. the neighbor is listening, she can be the W and repeat what the ( said to Dr. 
· State v. Mullen (Dr’s testimony of MIL’s statement that SIL (the () was physically abusive is admissible b/c dr. used it to determine MIL’s illness and diagnosis.)
Rule 803(5) RECORDED RECOLLECTION

· W once had knowledge, but now can’t remember. 

· eg. Had head injury in accident, can’t remember what happened. Past recollection recorded, only refers to past things that is in writing or has been reduced to writing, not to oral statements. 

· Must be established that W (person on the stand):

· once had knowledge

· now has insufficient and no recollection to testify

· in the past W made a statement or adopted such made by someone else. Eg. He signed something.

· Subject matter was fresh in the W’s mind at time he made the statement. 

· Statement accurately reflected her knowledge at time the statement was made. 

· This statement may be read to the jury, but the document itself may not be given to jury as evidence, unless person against whom it is being offered, offers it, which won’t happen. 

· Unfair to isolate this statement and highlight this over other testimony.

· Reliability is demonstrated by the fact that W made or adopted it when her knowledge of the event was fresh in her memory. W must be able, directly or circumstantially, to verify the accuracy of the prior recorded statements. Eg. Must be able to say that he would not have done it if it was not true. I would not have lied under oath, if I signed it, I meant it.

· Fresh in her memory – refers to fact that W is describing an event, the longer the gap of time, the more likely the crt will not let it into evidence. 

· Can adopt a statement written by another.

· Eg. W to bank robbery – W tells FBI agent license plate of vehicle. Trial is 2 years later, asks if he saw the number but says he doesn’t remember. Said he told the agent at the scene. Implication that W recorded it, b/c agent said he wrote down what the W said. ** in fed system can also use present sense, not in NY if a few minutes passed.
· Patterson (Gov’t evidence from grand jury testimony of nephew’s testimony that uncle stole forklifts was admissible b/c he couldn’t remember it at this trial.)
Rule 803(6) BUSINESS RECORD EXCEPTION TO THE HEARSAY RULE

· W in court wanted to get records or documents admitted into evidence for truth.

· Contained also in 4518 of Civil Practice Law and Rules (CPLR) in NY

· Admits into evidence, certain types of records generated by a business (bookmaker, drugdealer etc) for truth even tho’ maker of records or the W who is testifying about the records has no specific recollection of the events contained w/in the records, wrg to accuracy or content of information therein. The method by which they were prepared is the important part.

· These records are kept regularly, systematically, routinely, and contemporaneously. 

· Eg. Secretary who records phone msgs, name and number at time transaction is occurring.

· Applies to all businesses, professions, or occupations of any kind whatsoever.

· If someone sends you a letter and you keep it, doesn’t make it a business record of your business. 

· If you have a record from a 3rd party that you got for your business, and you relied on it for transacting your own business, than you have adopted that record and it has now becomes a record of yours. (see dump truck case).

· Records prepared in the process of litigation are not biz records, to great a danger that you are falsifying them  – summaries are.

· Mortgage statements – to show you made these payments. Prior to trail, you can prepare the trial of those statements, these are not considered for trial, the other side and verify this.

· Only those statements that are in the records that are germane to the biz of the receiving entity are admissible. Eg. Dr.’s notes, emerg records are all biz records, but if those records contain statements that are not germane to the care and treatment of patient, they are not biz records. 

· ER records can be biz records – eg. I was shot – ok, I was shot in drive by shooting – not admissible. 
· Person testifying need to know the test for her testimony to be admissible, but doesn’t need to know the contents of the record.

· In NY – under 4518 b – KNOW THIS TEST, USE EVERYTIME:

·  (a) business records are admissible if

· (1) records are made in regular course of biz 

· indicator of reliability – we do this all the time. 

· (2) it was in the regular course of biz to make such a record.

· Indicator of reliability

· (3) record was made contemporaneously with the event that it purports to record or w/in a reasonable time thereafter. 

· Shows reliability in that the record is accurate. Recorded as received. 

· And 2 others not specifically stated:

· (4) The source of info recorded must come from a person who has a duty to report.

· Obligation by person reporting as part of job.

· (5) recordation of the information must have been done by one whose duty it is to record.

· Obligation by person recording as part of job.

· Experience of clerk, accuracy, how records were stored etc. all go to weight (level of consideration by jury) not admissibility. 

· Material that is redacted if:

· record contains non-biz related information or 

· contains information from a person who does not have duty to report (W to accident) 

· or that material is otherwise privileged (Atty-client)
· People v. Kennedy (diaries found at supposed loan sharking biz were not admissible b/c no proof as to who made the records, therefore can’t show w/in (’s biz that these records were kept in the normal course of biziness. No proof that entries were made contemporaneously for the transactions they purport to record. Could have been made a year after transaction. Since this exception is based on reliability, and trustworthiness is what replaces oath and cross, since can’t do this.)

· People v. DiSalvio (Payroll clerk (W) has not been there since the beginning, and the tickets might have been generated b/f your time, how will you know the town relied on it? He knows b/c  that’s what he was told. W doesn’t need first hand info as to records themselves, only that he has first hand info that this is whole the process goes, routine, systematically etc. These records were received was made in the regular course of Resco’s biz and relied upon for town to doing business.)
CPLR 4518 – Business records - certifications

· (b) Hospital bills – certain H bills, if you subpoena these bills, as long as they are mailed back to court with the cert that it contains this information, you bypass the need for the W to say they are ok.

· Certain portions can still be redacted – eg. Insurance question in the record. Judge will accept them, but atty’s job to show what cannot be used, b/f it goes to jury. 

· (c) Other records – other than H, or library records – all ok, as long as certified by head of H, library, or qualified Dr., ok without W to testify to their reliability. 

CPLR 3122(a) – Records of any other business
· bank, utility, water bills, records of any other biz, other than H or libraries, are admissible with cert based upon prior notice to opponent at least 10 days prior to trial.

· Eg. Put all dump tickets together – prepare cert to say these are dump tickets prepared in normal course of biz and comply with 4518 etc. theses are then sent 10 days prior to trial to opponent, if he doesn’t object w/in 10 days, they come into trial based solely on cert. designed so that the clerk, bank teller, etc. doesn’t testify. If there is an objection w/in 10 days, it doesn’t get admitted, and a W must testify. Most atty’s will agree to this, b/c they have records themselves. 

Rule 805: Hearsay within Hearsay 

· Hearsay included w/in hearsay is not excluded under the hearsay rule if each part of the combined statements conforms w/ an exception to the hearsay rule in these rules.
· Hatton v. Gassler (The report contained 
· hearsay statements of the individual and his witness, and was not admissible under the business record exception to the hearsay rule.
· The report also contained a police officer's conclusions as to the cause of the accident even though the officer was not an eyewitness. 
· Parts of report by 3rd party W and not officer should have been redacted b/c this person had no duty so statements had no reliability. 
· As such, its admission was not considered harmless as it bore on the ultimate issues to be determined by the jury.
· Possible to say that officer hears excited utterance even though there is no duty to report and the business exception does not apply, it can be admitted as an excited utterance
· Police officer includes an opinion based on what he learns. But, for this to come in as evidence under the business record exception rule, the officer must be someone who is qualified to make such an opinion

· Additionally, the court noted that the admission of written post-accident statements by the individual and his witness was error because they contained inadmissible, self-serving declarations.
· His own declarations could have been argued to come in as an “admission of a party opponent” but since it was not contrary to his position at trial, it cannot come in as such. 
· Instead his statements constituted bolstering, and can only bring in the evidence if it is contrary. For instance, if his opponent said “no, this was never your position before” he could bring it in to show that it was
· The plaintiff correctly contends that the Supreme Court erred in admitting his hospital record into evidence without redacting the toxicology report therefrom because the record clearly establishes that this report was not germane to the plaintiff's diagnosis or treatment
· Business record exception to the hearsay rule is necessary. There maybe more than one person with the duty to report. Creates obstacles to a speedy trial if you have to call in all of these people
· Opinions contained in the business records are admissible if they are made by the person qualified to make such an opinion
· You can use the record to show something did not occur in addition to showing that something did occur

· In order to use the record to show something did not occur, the witness must be able to testify that if the particular event had taken place, it would have been in the record.

· Keogh v. IRS (diaries from blackjack games constitute biz records b/c worker had a duty to keep them, and being a dealer is a bizness, and records were kept by someone with that duty.)
· US v. Baker (biz record for gov’t should be partially redacted b/c victims who gave statements to show that e( has misappropriated checks did not have duty to report, and did not give statement during regular course of biz. Duty supplants oath and cross-examination, so when duty is absent, there is no indicia of reliability.)
· Scherrer v. Hardee’s (accident report by biz is not biz record, not in the biz of taking accident reports, and W was not ided therefore can’t est. duty. If ( had made statement contrary to her position at trial (admission by party opponent) this would be admissible under that rule. Certain biz’s records come in more easily like county recorders etc.)
Rule 803(8)-(8) – Public record exception to the hearsay rule (diff from 803(6))
· These types of records are admissible

· For example, hunting licenses, deeds, transfers of property

· This is hearsay ( the recorder does not know whether the transfer actually occurred, but the recorder does know that the act was recorded
· Comes into evidence much easier than a normal business record
· Recorders do not have any interest in the lawsuit, no incentive to lie

· Presumption = reliable and trustworthy

· This stuff simply sets forth what has happened

· It is not proof that the deed is trustworthy, etc.
· Difference between public records and reports

· Records ( the document is present

· Report ( findings of an agency

· Reports are admissible

· Opinions stated by those preparing the reports are admissible (i.e., as to what caused the plane crash, etc.) assuming the preparer is qualified to make the opinion.  These statements are admissible because the preparer/inspector has no interest in the outcome of these types of proceedings

· (Similar in NY)
· 3 types of public records admissible

1. Matters observed

a. People who check for compliance with regulations

b. Not admissible = police reports in criminal cases because the admission of the report takes away the defendant’s ability to cross-examine.  These violate the confrontation clause of the 6th Amendment. (Confrontation clause problem)
2. Activities of the agency are admissible

a. Agency is recording what it did during the year

b. i.e., DOH records of inspection at the border

3. In a civil action, the factual findings of an agency doing an investigation are admissible

· Caveat of 803(8)(8)

· All of these things are admissible, but they are subject to challenge

· Simply because something is admissible does not insulate it from challenge

· Generally, legal conclusions are inadmissible

· “The accident was caused by a break in the fuel tank, therefore the fuel tank supplier was negligent”.  The second part of this statement is a conclusion of law and therefore inadmissible
· If the public agency relies upon the records of another agency to make its determinations to run business, then they become records of the public agency.  Otherwise, those records are records of a private agency and are subject to that rule as to admissibility 803-6
· In NY ( public records are admissible if the head of the entity certifies them

· CPLR has a special section for weather reports (we want to show that it snowed last night, so use this section)

Rule 803(8)-(9) - Records of vital statistics
· Your own birth date is hearsay, as is the identity of your father (usually)

· Records as to your birth are hearsay, but are admissible

US v. Quezada (INS forms filled by police would not be admitted for criminal cases of deportation, but since filled out by INS person, only recording here, not investigating. Recorder has no personal interest, so good indicia of reliability, confrontation right is not denied, so admissible.)


Beech Aircraft v. Rainey (report by gov’t (not record) to find out what happened when plane crashed), admissible b/c factual information, and opinion of experts. Crt held that conclusions that the didn’t end up knowing how plane crashed are ok, can’t have report w/out conclusions… but legal conclusions would not be ok)
Rule 803(18) – Learned Treatises

· Eg. Grey’s Anatomy becomes a learned treaties once the witness relies on it and considers it authoritative

· Contents can be read to the jury and be considered evidence in the case if the witness has relied upon it in his/her testimony IN THE FEDERAL SYSTEM

· The whole book cannot be taken into the jury room

· Everything that was said in the trial will be in the record

· IN NY

· A learned treatise cannot be admitted for the truth of its contents

· It can only be introduced to impeach an opposing expert if the opposing expert has represented the work as authoritative

· It only comes up on cross-examination ( only used to impeach his/her testimony
EXCEPTIONS BASED UPON STATEMENTS MADE BY DE MAY BE AVAIL TO TESTIFY BUT doesn’t matter.
803(17) – refers to stocks and financial reports. Hearsay exception exists – in CPLR 45.33 is similar. Reliability is based on the fact that they are relied upon everyday by biz community. 

803(19) – allows person to testify as to what their family does; when their mother was born etc, who their sis is married to. Generally these are known through hearsay, exception exists here.

803(20) - reputation concerning boundaries or General .. eg. Where was the boundary line on a farm? 

803(22) – prior judgments of conviction is admitted. Judgment file on this is ok, also civil judgments are ok too.

Rule 804 – HEARSAY EXCEPTION; DE UNAVAILABLE
· these exceptions are premised on the fact that DE is unavailable (must be shown b/f these 5 exceptions to the rule against hearsay apply)

· these statements are not considered as reliable as in court testimony. Rule 803 (W is avail, are considered to be as reliable b/c of indicia of reliability that attaches to each exception under 803). Probative value is considered less. Admissible anyways b/c DE is unavail., there is some showing of reliability, and they are better than nothing. 

Rule 804(a) DEFINITION OF UNAVAILABILITY 
· (1) privilege – patient/dr., marital, atty/client prevents the DE from testifying. Crt must determine if this assertion is valid. 

· (2) W persists in refusing to testify concerning the subject matter despite an order to do so. Common in narcotics cases, fear of death. W is unavail. If refuses despite judge threatening jail.

· (3) W says can’t remember
· (4) W can’t be located, able to be present b/c of death, or existing mental or physical illness or deformity. 

· (5) person is absent from hearing, and the person who wants the statement in, is unable to get the person to attend. Eg. Can’t find W in a criminal case. 

· Not unavailable if (1), (2), (3) or inability (physical) or absence is due to preventing someone from testifying and then say their prior statement is inadmissible b/c the absence is due to the wrongdoing. 

· Eg. A gets arrested and coop against B, gives statement, B’s coming up on trial. B has A killed. A is dead. A is unable to come to court. A’s statement against B is admissible. 

· Want statement in – ( kills W to get the statement to come in due to this exception.. this is not ok. 

· rules of unavailability are same in NY as in fed system. 

· In NY, if W is unavailable, b/c of (1), (2), (3), (4), or (5), the 5 exceptions in 804(b) will also be admissible in NY. 
· Cambell v. Coleman (Crt disallowed W testimony to be submitted b/c he was not unavailable.)

RULE 804(b)(1)-(6)  if a W is unavailable, testimony will still come in if: (exception to the rule against hearsay)

RULE 804(b)(1) Former Testimony

· former testimony given as a W at another hearing or in the same or different proceeding, or deposition in the same proceeding provided that the party against whom the testimony is now offered, had an opportunity for direct cross. 

· Other party against whom ST is being offered, and they had the opp to conduct examine of W. This is reliable b/c it is former testimony and opp to cross.

· Clay v. Johns-Mansville
· Dr. is dead, used to work for Johns, and at prior trial gave testimony about asbestos 

· Crt said it was admissible

· Prior trial Johns was not the (, it was a different co.

· 804(b)(1) – if party against whom the testimony is now being offered (Johns), or in a civil case, someone else that is considered a “predecessor in interest” had the opp to cross the person.

· What is the predecessor in interest – applies only to civil cases.

· Co. with like motive in the proceeding to cross as to the same issues, and as and adequate opp to do so. If prior entity had like motive and opp to do so relative to same issues. Broad interpretation of term.

· Dr. covered same subject matter

· ( had same interests

· ( had same claim

· Therefore Dr’s testimony was admissible. 

· In NY – more restrictive def’n of use of prior testimony

· CPLR 45.17 – can use prior testimony if prior testimony involves the same parties or their representatives. No “predecessor in interest”, must arise from same subject matter, involve same parties, then would be admissible. 

· Prior testimony must be given at (’s prior trial on same charges, prelim hearing in the same case, or given at a conditional exam. 

· Former testimony can be used at a trial or subsequent trial.
· US v. Feldman 
· ( convicted of investment fraud

· W by name of S is unavail b/c dead

· Prior to death, co. that F and S were in were investigated by reg commission. Unknown to F, day b/f hearing of commission, S made deal with gov’t to testify at hearing against F. F was not aware and so did not appear at reg hearing. S testified at hearing but was not questioned by any rep of F. 

· Q – did ( have similar motive and opp to question S at hearing.

· Crt said no. ( did not know S had made a deal, therefore no motive to try to impeach his testimony. When S testified, ( hadn’t yet been indicted and didn’t know they would be, and if so, did not know what they were going to be indicted for. 

· Therefore, prior testimony given by S was not subject to scrunity in testing it’s validity. So, crt. Held b/c there was not opp and similar motive to develop the testimony of S, his testimony should not have been admitted at F’s trial, even tho’ S was unavil b/c he was dead. 
· State v. Ayers
· she was convicted gets retrial, husband in jail refuses to testify, he was convicted in first trial.
· 804(a)(2) – refusing to testify despite order of court he is unavil.

· Gov’t wants to admit his testimony against ( wife in 2nd trial.

· However, requirement: Wife needed to have an opp. And similar motive at the first trial.

· She had opp.

· Issue on both bases is whether ( was guilty of murder. 

· First trial – she admitted to killing her first husband, suppressed under 2nd trial.

· 2nd trial – she claims she did not do it at all. Crt. Says fact that she changes her defense does not make her first testimony inadmissible. 

· Case shows that opp and similar motive are interpreted broadly. 

· Similar motive b/c charge is the same, diff defense is irrelevant. 

RULE 804(b)(2) Dying Declarations (DD) 
· in a prosecution for a homicide only, or in any civil action, a statement made by a DE while believing death was imminent.
· Focuses on state of mind of DE. DE must be near death and believe that death is imminent. Doesn’t meant that DE has been given up all hope, but DE must be lying there realistically believing this is it. 

· Reliability of this goes back to midevil times where it was considered no one would want to die with a lie. 

· DD is heard by W who testifies at trial bout what person said. 

· ST must be about circumstances that dead to death. 

· In NY – skeptical about DD, and narrowly construed jury is instructed that cannot convict based solely on this statement. 
· State v. Quintana
· Lopez is making DD, knew he had a strong possibility that he was about to death. Crt. Said he knew through the use of circumstantial evidence, looks at his condition.

· Atty, the W, says he it was obvious that L knew he was dying based on his condition at the hospital. 

RULE 804(b)(3) Statement Against Interest 
· most common – ST made by a person (a W or a party) that are against their proprietary (own the car), peculiarly (owe him 10k), penal (rob the bank), and social (sex with minor) interest at the time they made the statement (not at the time of trial). 
· Reliability factor is the belief that most of us don’t go about making false statement against our own interests, so those that do are deemed to be reliable and truthful. 

· Statement that are made to exculpate a friend, or those made to inculpate will need to be corroborated. 

· Civil case – auto accident. Party is dead. But, prior to dying he made a statement stating that he gave the driver to drive his car. This is a statement against his pecuniary interest (exposes him to liability). It is admissible in a civil proceeding.

· Same rules in NY – must be awareness on part of DE that his statement was against the interests mentioned. Statements made against penal interests must be corroborated to be admissible. 
· Robinson v. Harkins (H’s statement admitting he was the driver were against his penal interest (drunk driving etc.), social interests (driver that resulted in his wife being a parapalegic), pecuniary (would have to pay money), although Railroad argues that these were not statements against interest b/c it was a compensation hearing, by admitting he was the driver of the vehicle, it was in favor b/c it require compensation. Crt said this compensation was minimal. Statements should be admissible b/c competing motives)

· Williams v. US (Prosecution W’s own statement against interest is admissible as drug dealer, but not to inculpate the (.)
· US v. Pagio ((’s W’s statement inculpating himself and exculpating son was admitted b/c there is corroborating proof that his son did not do it. It’s admissible.)
RULE 804(b)(4) statements of personal or fam history – don’t need to know this

RULE 804(b)(6) Forfeiture by Wrongdoing 
· statement offered by ( that has engaged in wrongdoing where you killed the witness, you can’t complain about the statement coming in. 

RULE 804(b)(6) – Forfeiture by Wrongdoing

· DE is unavailable to testify b/c party against whom the statement is being offered, usually a criminal ( has made the DE unavailable.

· If party is engaged in wrongdoing that cuases DE to be unavailable, statement is available for truth at trial, acts of ( results in ( giving up the right to cross, and object to this statement coming in as hearsay. 

RULE 804(a)(5) – the opposite of 804(b)(6), ** can’t profit from wrongdoing

· proponent (person who now seeks to offer the hearsay statement into evidence), DE is unavailable, and DE’s statement is inadmissible if the person who seeks to offer it has made the DE unavailable. 

· If ( wants to offer the statement, but made unavailable due to (’s actions, ( is prohibited from offering the statement. 
· US v. Aguilar (since ( made W unavail by threatening him, he waived right of confrontation and to make hearsay objection, so statement comes into evidence)
RULE 807 – Residual exception to the rule against hearsay

· catch all section

· hearsay statement that is not covered by specific exception, start with presumption that it is inadmissible. 

· All hearsay exceptions based on certain reliability as to statemtn itself. This section says if court determines that statement is otherwise reliable and trustworthy, that there is no other way of getting evidence in, and generally the cases hold that if necessary to the proponent’s case, really need to demonstrate the case, the court can admit it.

· Eg. Of civil case

· Fire in building and ( was suing insurance co. claiming bldg was struck by lightening so co. should pay for loss that occurred. Ins. Co. says loss was not b/c of lightening but by bldg has been in fire 30 yrs ago and led to weak structural surface. Issue – what caused the fire? Ins. Co. offered to introduce a newspaper article from 1901, showing there was fire while under construction, other evidence says no fresh burn marks on any timbers, to indicate that whatever caused the charing occurred long time ago. Newspaper is hearsay, court admitted it, acknowledging it was hearsay but the article come from archives of newspaper, and stored, and proof was necessary to allow advancement of case, and statement was reliable. Crt found contents of story about fire was reliable b/c newspaper came from small town, and no way paper would have lied, and article came out the day after fire occurred. 

Idaho v. Right (3yo child’s statement to psych were inadmissible, limits to the residual exception)
· S.Crt ruled that the environment and way the statement was taken lacked trustworthiness. 

· Focused on  the circumstances surrounding the taking of the statement – Dr. asked leading questions, already done physical exam so had preconceived notions, exam procedure did not allow the crt to conclude reliability. 

· Corroborative features – can’t be considered as Indicia of reliability b/c they are outside of statement itself.

· Reliability for purposes of hearsay is looking at statement itself and the circumstances surrounding the taking and making of statement, not at extraneous factors, b/c ( has right of confrontation (right to cross), hearsay is allowed to come in b/c they are reliable, we are taking away the right to cross based on the reliability of the statement, not the corroborative factors. B/c would need to show that those factors are reliable. The right of cross would be extended to other factors, and can’t do that. 

· When we look at hearsay, exceptions are firmly rooted exceptions to the rule against hearsay – 807 is not a firmly rooted exceptions. Eg. Impending death, excitement of moment, etc. rooted in common law. 

· Similar indicia of reliability – at time made in newspaper was ok. Here, nothing to indicate that statement of child was reliable, b/c under those circumstances could be or not be true. 

· This case imposes limits on residual rule on the exception to hearsay.

· Confrontation clause permits hearsay exceptions is only based on firmly rooted exception based on reliability based upon circumstances existing at the time the statement was made. 

· Only exception to that is Rule 807. other rules have reliability built into the def’n.

· If dr. had performed the test in a reliable manner then it could have been admitted. 

· In NY – appears to be willing to admit the residual exception types of statements in civil but not criminal cases. 807 may be admitted in civil cases. 

RULE 806 – ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT
· provides vehicle by which the ( can test or impact the credibility of the DE. 

· When hearsay statement or defined by 801(d)(2) – admission by party opponent.
· If DE’s statement is admitted against (, and you called it into court, you can cross the DE.

· To test the credibility of a DE is to call W’s who will testify as to W’s bias or hostility or W had a prior conviction, prior bad act, or inconsistent statement or did something to show that the statement was a recent fabrication.

· In NY – can do the same thing, can treat the hearsay DE as any witness that actually testifies. 

THE CRAWFORD RULE – applies only to criminal cases.(Wife’s testimony that nothing was in victim’s hand is contrary to Husband’s assertion that it was self-defense. Crt said inadmissible b/c her statement was given testimonially.
· only applies when (1) DE is unavailable and (2) no opp to cross. 
· If DE is available, or there was opp to cross go back to 803, if not look to Crawford and ask if test.

· Deals w/ the problem that exists b/w confrontation clause and the rule against hearsay. 
· When we admit hearsay (803, 804, 807), it comes in for truth, when we do that, the ( generally doesn’t have right to cross DE, b/c DE is not there. Right of confrontation gives the right to confront W’s against you, but when hearsay comes in, you are being denied this right. 

· Crt held that testimonial and ( is unavailable - ( must have had a prior ability to cross b/f it would be allowed.

· Confrontation clause is only applicable to criminal cases, testimonial hearsay statements cannot be admitted against a criminal defendant unless 

· (1) hearsay DE is unavailable and 

· (2) ( had a prior opp. To cross the DE. 

· If both requirements are not met then the testimonial hearsay statement will be excluded regardless of its reliability or if it falls under some other hearsay exception.

· Under Roberts – W testified at prelim hearing and was crossed by (’s lawyer. So here, at time of trial, an unavailable DE (gf) and statement from her which was the subject of cross by (’s lawyer. Under Crawford, the Robert’s statement is admissible. 

· Scalia – indicia of reliability does not supplant the right to cross under the confrontation clause when it comes to testimonial statements. So if criminal case, DE is unavailable, what is being offered is testimonial and ( did not have prior opp. To cross the DE, than the statement is inadmissible since it violates the confrontation clause. 

· Testimonial statements – in prelim hearing, grand jury, prior pretrial hearing, etc. these have a degree of formality about them. Something different in that which is given in the prelim hearing, as opposed to a declaration made months b/f someone was arrested. Formal v. informal is what distinguishes testimonial v non testimonial statements.

· Eg. Police questioning a W at the station is test. Dying declaration and excited utterance is not test, nor is med diagnosis and treatment. Most courts have held that 911 statements are not test. Plea allocution where someone else is implicated = testimonial and is not admissible unless DE is unavailable and they were crossed ( or had the chance).

· In federal – focuses on if given in formal proceeding or police station, the greater the formality, the more likely the concl. That statement was testimonial, and not admissible unless DE is unavail and there was prior opp. To cross.

· In NY – more expansive notion of what constitutes test statements. Here, test seems to include almost any statement made to a police officer conducting an investigation. If testimonial, and inadmissible and prior opp to cross. 

· Excited utterances, and dying declarations are not. But if you’re in a police station it is.

· Admission of ex part statements upon finding of reliability is not consistent with 6th A. Reliability does not equal the right of confrontation. Ask whether statement is offered for truth, if no, it is admissible b/c not hearsay. 

· The CRAWFORD TEST:

· If offered for truth – does an exception apply?

· Is the DE unavailable? Must for 804

· Is the statement testimonial (degree of formality, made by DE who would reasonably have an awareness that statements are being used in the prosecution of a crime). 

· If no, look under 803 and 804 to see if it comes in. 

· If yes, and DE is unavailable, and the ( had the opp to cross regarding the statement, it comes in. 

· If not test, or DE is available, or no opp. To cross, statement does not come it. If it doesn’t come in, forget about Crawford and go back to 803 and 804. 

· Prosecution determines unavailability and prior right to cross, and crt determines testimonial or not.

· Applies in NY – because requirement of US S.Crt. 

Ohio v. Roberts

· about 804(b)(1) – 

· b/f 804 can be admitted the DE must be unavailable. Prior testimony must be given in the same proceeding.

· ( was charged in using gf’s credit card. 

· At preliminary hearing, ( called the gf as a W. In an attempt to prove that she had given him permission to use the card. 

· Instead, gf said she did not give him permission to use it. She was crossed by (’s atty at preliminary hearing. 

· At trial, gf is gone. We have former testimony given in same proceeding for which there was an opp. And similar motive to cross. Prosecutor introduces at trial of prelim hearing transcript, ( objects saying that rights are denied under confrontation clause. Issue – whether or not introduction of prelim testimony as former testimony under 804(b)(1) denies the ( right to confront W’s against him. 

· Crt says hearsay exceptions are historical and longstanding, but confrontation clause expresses a preference for face-to-face confrontation.

· This crt says – PRE CRAWFORD – says indicia of reliability allows trier of fact to evaluate the trustworthiness of the missing DE’s statement. Crt says that as to these historical exceptions to the hearsay rule, the indicia of reliability takes the place of cross. 

· Based on the fact that DE was unavailable and there was sufficient indicia of reliability, the statement was admissible. 

· For exceptions to the hearsay rule that are not firmly rooted, such as under rule 807, there must be a demonstration of trustworthiness based on the circumstances surrounding the taking of the statement. 

· Roberts rationale as to reliability – rejected by Crawford when hearsay is testimonial. 

White v. Illinois

· deals with exceptions under 803

·  child is sex molested. Child makes 2 types of statements, excited utterances as to sex molestation, and also makes statements for purpose of diagnosis and treatment to the Dr. 

· Prosecutor tried to get child to testify but failed to do so. 

· ( objected to the testimony of the mother who heard the excited utterances, and objected to statements made to the doctor. 

· Crt said issue is whether confrontation clause with right to cross, compels face to face production of the DE. 

· Under 803, DE doesn’t have to be unavailable, but rather than bringing child in, they chose to bring in those two statements. 

· ( says wants to cross child, and must be some showing of reliability. 

· Crt said that indicia of reliability equaled cross. 

· Issue was under Roberts – former testimony, gf was unavailable, this child was available, and even tho’ the child was available the ( had no right to object to these hearsay statements that constituted the two types of statements b/c they are firmly rooted exceptions to the rule against hearsay has indicia of reliability and supplant cross under confrontation clause.

· If he wanted to cross the child that bad ( could have subpoenaed the child. 

· Therefore statements came in b/c purpose of confrontation clause was satisfied. Purpose of cross is to test reliability etc, which was already established here.

· Under Roberts – stands for proposition that reliability factors can replace cross for purposes of satisfying the confrontation clause. That rationale was rejected by Crawford in situations where hearsay statement is testimonial. 

· White deals with statements under 803 where W is not unavailable but goes back to the rationale that the reliability of hearsay exception satisfies the confrontation clause. Crawford rejected this in situations where hearsay statements are testimonial.
US. v. Saget

· B talks about details surrounding purchases, and talking about how he’s committing crimes with S. Statements against penal interests

· B was unavailable b/c they couldn’t find him, made a statement against penal interests.

· S is on trial, as a co-conspirator and co-(.

· Statements were not admitted b/c they are nontestimonial – give to undercover informant, he didn’t know that it would be used in criminal proceeding, he thought it was some guy that would help him in the conspiracy. 

· Therefore Crawford does not apply.

· Comes into evidence b/c it has nontestimonial statement, therefore no worries about right to cross etc. Confrontational statements are only important for testimonial.

· Go back to 804, he’s unavailable and the statement is against penal interest therefore admissible.

· Reliability factors regarding B’s statements – why are they reliable – b/c they were against his penal interests.

· Focusing on awareness of DE that he is making testimonial statement.

Lopez v. State

· L was abducted by Lopez, and Lo saw officers coming he left.

· L in discovery deposition was questioned by defense council, but became unavailable. L at the scene of the crime made an excited utterance – it was made to police to tell him what happened so it was a formal statement. 

· b/c testimonial ask

· was DE unavailable? Yes

· was there prior opp on the part of ( to cross L? in this state they have discovery depositions, and (’s atty participated in this at which he crossed minimally L. But purpose of cross at discovery proceeding was not he same as at trial. At discovery was to find out what was going on, at trial was to impact negatively what happened. He did not have the opp with similar motive as to what he would have at trial. Therefore this cross was not sufficient to supplant that of the confrontation clause at trial, therefore statement was inadmissible under this exception.

· Was statement admissible as excited utterance? No, b/c even tho’ it was excited, it was testimonial. 

Art. VI WITNESSES

Rule 601 – General Rule of Competency

· everyone is considered competent, and can testify unless excluded by some rule. 

· In a state court proceeding or in fed court using state rule. If there is a state rule relative to competency, it supersedes this general rule.

· all issues go to credibility – allow jury to decide. 

· Court determines admissibility, jury determines the weight. 

· Based upon capacity of W to (1) be able to tell the truth, and (2) have a conscious obligation of the need for doing so. Judge competence on the ability of the person to provide relevant information rather than on their bkgd and physical information. 

· 601, 602, 603, 605 all deal with whether someone is competent for various reasons. 

· Courts are reluctant to deem a W to be incompetent even for mental illness, depends upon mental illness they have, and whether that mental illness prevents them from being competent, personal knowledge or taking an oath. If all 3 satisfied, even if mentally ill, can still testify. 

· If suffering from delusions, may be declared incompetent. 

· Finding of incompetency does not last forever. 

· Competence of Children

· If it can be shown that child knows the difference b/w right and wrong, and the importance of telling the truth, and has some ability to recount an event, the child will be permitted to testify. 

· Under NY law – child under 9yo is presumed not to be competent to give sworn testimony in a criminal proceeding. No such restriction in a civil proceeding. If court determines that the child whether under or over 9yo is incompetent to take an oath (doesn’t know the diff. b/w right and wrong) in some situations the child can give unsworn testimony, this can be offered in a criminal proceeding if the court determines the child possess sufficient intelligence and cap to justify the receipt of the testimony. BUT, no person can be convicted based solely upon unsworn testimony. Must be corroborative proof in a criminal proceeding for there to be a conviction. No such provision in civil cases, only applies to criminal cases. 

· Sometimes allow children to testify via closed circuit tv. In NY, this can only be used in extraordinary circumstances b/c the physical separation b/w the victim testifying and the ( impacts upon the right of confrontation. B/f you can use closed circuit testimony there must be a finding by the court that the procedure is necessary to protect the child from emotional harm that would result if she had to give testimony in the presence of the (. 

· ( has a right to be in constant contact with her atty during the examination of any W. Court must make provisions to ensure that this is done. Crt through radio transmitters can give one to ( and one to the atty. Accused has a right to have input with atty during examination. Same as if in court examination. 
· Capps v. Commonwealth (5 ½ yo allowed to testify b/c judge found her competent b/c of how she reacted to lying. Jury’s and not the judge’s prerogative to weigh the effectiveness of the testimony. )
Rule 603 – Oath or Affirmation 

· b/f testifying must declare that the W will testify truthfully, by oath or affirmation administered in a form calculated to awaken the W’ conscience and impress the W’ mind with duty to do so.

· Need only have understanding of the need to tell the truth and that it is an obligation to take an oath. 
· US v. Odom (presence of elderly Ws themselves is proof enough of their competency. Under 601 - instead of ruling on competency, must focus on the relevancy of the testimony. Generally trial judge has discretion and decision will only be reversed for clear error. Here there was no error.)
CPLR 45.19 Dead Man’s Statute

· deals with competence to testify in a proceeding where other side is dead.

· Deals with state statutes, b/c no federal dead man statute. 601 discussed this about state statutes. 

· Bars from testifying, renders incompetent, a person who may benefit from litigation with an estate as to personal transactions or conversations that the person allegedly had with the deceased. B/c of danger of fraudulent claims. 

· To collect on your debts must have independent Ws to prove the claims (those that aren’t benefiting). 
· Farley v. Collins (allow F to testify to collect damages from auto accident b/c is not transaction, which must have the nature of a negotiation of a course of conduct of opposing parties. Must enter into this after a knowing exchange of reciprocal acts or conversations. Since an accident is a involuntary and fortuitous collision it is not a “transaction”.The surviving party may testify as to how the accident occurred, appeals to policy and credibility of W can still be ascertained by oath and cross.)
Rule 602 – Lack of Personal Knowledge

· must have personal knowledge, can be inferred from circumstances. 

· Rule 703 exempts expert witnesses of this requirement

· So far W must be competent, personal knowledge and be able to take an oath. 

· A lay person can have opinion this is ok. 

· Hypnosis

· testimony that was hypnotically induced

· In NY – 

· People v. Hughes – NY excludes all hypnotically induced evidence when offered by prosecution in a criminal case or when offered by either side in a civil case. The NY view is that hypnotically induced evidence in inherently suggestive. However, a criminal ( is permitted to testify after hypnosis if the Crt. Determines as in Rock on a case by case basis that there is some demonstration of reliability for the hypnotically induced evidence.

· Therefore in a criminal case, ( can offer hypnotically induced evidence, but the prosecution cannot, b/c prosecution has no right to due process or confront witnesses. 
· As to (’s Ws, they are permitted as case-by-case basis depending on reliability. 
· Kemp v. Balboa (LPN testimony is inadmissible b/c she lacked personal knowledge, didn’t write in records herself of (’s lack of drug pick up, and wasn’t even no duty that day.)

· Rock v. Arkansas (( has const. right to testify in her own defense. “due process” and 6th A Compulsory Process Clause granting  ( to call “W’s in his favor”, and 5th A “guarantee against compelled testimony”. AK per se statute preventing testimony after hypnosis is preempted.)
Rule 606 – Competency of Juror as Witness

· (a) at trial – that juror is serving on

· (b)  Inquiry into Validity of Verdict or Indictment – can’t talk about how juror is making a decision, except about outside influence etc. 

· Don’t want to know what they are saying during the deliberations. 

· May testify as to prejudicial or improper information was brought to a juror. Was extraneous information brought to jury’s attention.  

· In NY – a discussion by juror’s of a newspaper article is considered prejudicial and warranted a new trial. In these cases must distinguish b/w the juror providing inside information (what happened during deliberative process) is not grounds to set aside a verdict.

· Juror is incompetent to give an affidavit .. .there is a different b/w this and extraneous info brought from outside source – this can be ground to set aside a verdict if court determines this information would have prejudiced an avg juror. 
· Wilson v. Vermont Castings, Inc. (juror may not impeach her own verdict to promote consistency but court may inquire into it if extraneous prejudicial info was brought to jury’s attention. Rule 606(b). Even if this happened, court will look to see whether the jury was prejudiced by it. (1) W was not prejudiced by juror reading manual and saying she would not change her behavior. W did not read manual, and this only went to defect which she won. (2) juror’s statements about own conduct is not considered extraneous info.) 

Rule 613 – Prior Statement of Witness

· (a) Examining W Concerning Prior Statement – ST need not be shown, but if asked, it shall be shown to opposing council. 

· In NY –  needs to show the W the prior inconsistent statement. 

· In fed sys – need not show W the prior inconsistent statement. 

· (b) Extrinsic Evidence of Prior Inconsistent Statement of W (the transcript) -  that is inconsistent cannot be admitted unless the W is able to explain or deny it and opposing council has opp to ask the W about it. 

· In NY this type of extrinsic statement is not admissible as evidence. 

· In fed – can come in, but jury must be given instructions that the prior statement can be read and compared with testimony, but can only be used for impeachment purposes, not for truth, or substantive evidence. Dillon thinks its very hard for juries to actually do that.

· 801(d)(1) – statements which are not hearsay – offered for truth, a prior statement by W, a statement is not hearsay if:

· DE testifies at trial and subjected to cross.. this is not what we are talking about. Here it’s about any statement made by W, in writing, orally, under oath, any kind of statement regardless of whether or not the DE testified in prior trial or hearing etc. Here these statements are not being offered for truth, just for impeachment purposes, therefore does not need the same thing for reliability. 

· Provision does not apply to admissions of a party-opp for their truth as defined in 801(d)(2). Here under 613 are not nec. admissions or those that were subject to cross, only those that were allegedly made by W, posed again to her to weaken her credibility. 

· If W denies making statement – Fed rules allow you to introduce extrinsic evidence to show that the evidence was made in the past but she is now denying it. To do this, produce the person to whom the statement was made. If statement is collateral EE is not admissible, only if meaningful. Eg. Was radio on, yes, what?, 107.7, what happened while listening to radio? … blah…blah.. if prior statement she was listening to Rush Limough as opposed to FM station is collateral. 

· If W admits to prior statement, then no need for ee. 

· Cannot offer rehabilitative evidence continuously – crt will not allow this to continue infinitely, general rule is that if ee is admitted, W can offer evidence to rehabilitate that or contest such claim. 

· Bias and hostility are not considered collateral evidence – eg. Is it not true that sis was married to (? Yes, is it true that you don’t like (? No, did you accuse him of being abusive to sister? No, can use ee to demonstrate that, b/c it is evidence of bias, if true you can prove that she had personal problem with (. To show she had underlying motive or reason to fabricate evidence. This is bias evidence – underlying motive. 

· In NY- use of ee is w/in discretion of the court. 

· Bolstering evidence – how fast were you going? 55 mph, accident was yr ago? Yes, told police at time was going 55 mph.. deposition 6 mths later said .. can’t promote prior inconsistent statements to bolster testimony of W at the moment.

· Only permitted when W’s credibility has been attacked, and demonstrated or alleged that recent statement as to speed is a fabrication. 

· In NY – unlike 613 to use prior statement to impeach, must show W the statement. Under Fed Rules – only need to show the opposing atty. In NY prior statement of W used for impeachment purposes is not admissible as evidence to the jury for the matter at hand.  (State v. Hines) 

· Impeachment evidence is not admissible for its truth. 

· If a person says “I was wearing red sweater, and they made a prior statement they were wearing a green sweater”, W can be confronted with that statement for purposes not of showing she was wearing a green sweater, but to show there was doubt that she was wearing red sweater. 

· Used to create doubt as to the credibility of a W. 

· These are prior statements utilized to weaken the credibility of a witness. 

· Criminal Cases and impeachment

· Statement is suppressed for Miranda violations. Under US v. Harris, Miranda violative statement can be used 

· (’s statement that was suppressed b/c it was compelled w/held cannot be used for impeachment purposes. 

· Cannot ask (, once Miranda warnings were given that you said nothing… silence cannot be used after Miranda warnings. “right to remain silent”. 

· However, pre-arrest silence can be used for impeachment purposes. If no arrest, when ( takes stand at trial, can be asked prior to arrest you told her nothing when the officer first asked, can only do in fed system, generally cannot be done in state system. 

· In NY – right to silence is held whenever.

· Post-arrest Miranda – statement made after Miranda, can be questioned at trail as to what he didn’t say when he gave his Miranda compliant statement. You told him and this, but not this and this, b/c you have waived your right to remain silent. 
· State v. Hines  (W was impeached for prior inconsistent statements. Statement became more expansive that tend to exculpate ( that weren’t provided at the time of original statement. If under circumstances when you were asked, that it would be natural for telling the story, your failure to provide this evidence when first asked, opens up the door for saying second statement is not true. If it were true, you should have said it the first time. Therefore, cross does not need to show statement to W, nor show contents of the first time. 613 only requires showing for counsel to other side. Note: Dillon’s extra comment: Prior inconsistent statement, bad acts, prior convictions etc. Whatever for impeachment, person asking question must have good faith basis for asking this question.) 
· US v. Harvey (Bias of a W is not collateral evidence, and so should be admitted. Foundation was est. that there could be bias when W admitted that ( had fathered her child and didn’t pay support. Bias of a W is not collateral and extrinsic evidence is admissible to prove that W might testify falsely.)
Rules 608 and 609 govern proof of W’s truthful or untruthful character.

Rule 608 – Evidence of Character and Conduct of Witness (all Ws, not just ( and victim)
· (a) impeachment through use of character evidence.

· Opinion and reputation evidence must relate to truthfulness since that’s the issue being contested. Not to show anything positive. 

· Credibility of W can be attacked or supported by evidence in the form of opinion or reputation.

· In NY – cannot use character evidence for opinion evidence, only reputation evidence. 

· Negative must go first – can’t put W on the stand and then have 6 W’s follow her to say nice things about her. Leave it up to other side to attack first.

· Under 404(a) – character evidence of a ( or victim was not admissible to prove action in conformance with the character trait. Can’t put W’s on stand that says ( has bad reputation for peacefulness therefore he must be guilty of this particular crime, can’t do that unless accused raised issue first to show that he was honest or law abiding. Eg. ( was charged with larceny, and ( puts on character Ws to show he’s and honest guy, at this point, prosecution can show that he was dishonest, but can’t do it unless ( opened the door first. 

· Here character evidence was relative to the character trait at issue at trial, as to ( or victim, that was possessed or not by terms of the accusation, whether perjury or assault. 

· 608 limits this to truthfulness or credibility, and limits it to people who testify. ( can put on character Ws without even taking the stand, but once she does this, she opens the door for the other side to do the same. This applies only to all Ws. If ( does not testify, you can’t apply 608. 

· 404 (did ( do the crime) provides broader use of character witness than 608. If using 404, could also be using 608 at same time. They deal with separate set of issues. Only applies to (, and victims. 

·  (b) impeachment through specific acts of conduct (prior bad acts).

· These acts must also relate to truth and voracity since attempt is to show that she is engaged in some form of dishonesty before and would do so again. Therefore prior bad acts that don’t relate to honesty is inadmissible under here. Eg. fighting, DWI, swearing in church, running naked in supermarket, are all inadmissible under 608(b), however, lying on job application, stealing, etc. would be admissible. 

· These types of things cannot be proven by ee. 

· Questioner is bound by W’s answer, must take it and move on, cannot use ee even if you know W is lying. W may w/in discretion of court, be inquired into on cross concerning the Ws character for truth or untruth, of itself or another W. 

· W that is on the stand, you can inquire on the cross of this W, that W’s character for truth or untruth, or another W. 

· W can admit it, deny it, or take the 5th when asked about prior bad acts. 

· prior bad acts, but does not cover conviction, cannot ask a person about arrest, arrest is not a prior bad act, just opinion of a police officer that you did something. 

· In NY – combines 608 and 609 – 

· Permits cross on all prior bad acts, or good acts that demonstrate a willingness to place one’s self-interest above one of society, this includes most crimes, but often precludes inquiry as to addictive crimes. Will not include crimes that happened while intoxicated or high. 

· Compare to 404(b)

· Admitted prior bad acts for their truth, as evidence of other crimes, wrongs, to prove motive, opp., plan, identity.

· Signature crimes, things that looked alike. 
· US v. Lollar (admissible to ask W whether he’d believe ( under oath. Ok here b/c ( put issue of character of openness and honesty out first. Opened the door. Manager here was asked whether L would lie under oath… you can ask character W about specific acts relating to truthfulness. Can’t ask if they believe the ( was telling the truth for things for issues pending before the jury.)
Rule 609 – Impeachment by Evidence of Conviction of Crime
· (a) General Rule

· (1) evidence that a W other than the accused has been convicted of a crime shall be admitted subject to Rule 403, if the crime was punishable by death or imprisonment in excess of 1 year under the law, and if passes balancing of 403.
· (2) evidence that any W has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment. 
· (b) Time Limit – nor more than 10 yo. Can give advanced notice and opp to object, and then might be used.
· (c) Effect of Pardon, annulment, or cert of Rehabilitation – not admissible. 
· (d) Juvenile Adjudications – generally not admissible. 
· (e) Pendency of appeal – generally admissible. 
· impeachment through use of prior convictions.

· These do not nec have to relate to truthfulness or honesty. B/c prior conviction is to show that person does what is best for them at the moment, in the past going to show that they will do what they want even if criminal conduct and b/c they’d do that they’d do that again. Here, assault, DWI, drug sales etc. are admissible, as would any and all crimes that involve dishonesty or false statement. 

· Any crime from a year or more can be used

· Any crime involving actual dishonesty eg. Purgery, making a false statement can be used to impeach regardless of what the punishment was. 

· Collateral evidence – could not be introduced as substantive proof. Eg. Car accident, issue is whether A is responsible. Asking driver 2 what color shirt he was wearing is irrelevant, and irrelevant evidence is collateral, not something you can use as EIC. 

· Sometimes comes in b/c it can bear upon the jury’s impression as to W’s ability to recount what happened. Eg. Do you remember what you were wearing?, who you talked to? Accident yes. Can show that the recollection is selective. Doesn’t have bearing on who was and was not negligent on the accident. Goes to reliability, trustworthiness etc. 

· Questioner is bound by whatever W says, can’t bring in extrinsic evidence to show that it is something difference.

· Criminal conviction is relevant to credibility of the W b/c it is relevant to dishonestly or may show a willingness on behalf an individual to put his/her interest above those of society. 

· But can’t convict someone based on propensity (bad man), for impeachment purposes, you are going towards that end. At some point you are going toward propensity. 

· Constantly balancing probative value v. prejudicial effect. Under 403, can exclude evidence if prejudicial effect outweighs probative value. 

· Distinction b/w how this rule applies to ( and (. Scale with these two thing…. As to every criminal conviction that people want to use, must balance these. Easier for a ( to have a criminal conviction precluded from use than it is that of a W. 

· If want to use it against the W, in order for court to rule that CC cannot be used against W, court must find under 403, that prejudicial effect substantially outweighs probative value, then court will not allow inquiry into this. 

· If ( is testifying, 403 doesn’t apply, only 609. If ( can show that prejudicial effect merely outweighs the probative value, the examiner will be precluded from using it. 

· Both W and accused can be impeached based on conviction on any crime that involves dishonesty or false statements. (eg. Perjury etc.) goes to heart of credibility. 

· If the CC doesn’t go directly to dishonestly, than the only time you can use it is if it is a CC for which te permissible sentence was a year or later. Or. Can always use felonies but not misdemeanors. 

· Excludes from use CC that are for minor offense, that don’t go directly to dishonesty eg. Possession of marijuana etc. 

· Cannot use CC that are more than 10 yo. unless probative value substantially outweighs probative effect. 

· Crimes of dishonesty like perjury will always be allowed. 

· Cannot use CC where there has been a pardon, or that has been annulled or cert of rehab, juvenile convictions cannot be used against a (, but can be used against a W. 

· Extrinsic evidence – if you have a crime that can’t be used for impeachment value, and W denies the CC, you can introduce a cert of conviction. 
· Factors that court will consider

· Age of conviction – 
· Whether or not the prior conviction is similar to charge that ( is presently facing – eg. ( is on trial for sale of drugs, and that is the CC, therefore a problem with the balancing. Most courts ruled that prior similar CC is not automatically to conclude that balance is against (. No a per se rule. If so, those that do it for a living would be getting an undue benefit. 
· Impeachment value of prior crime
· Dishonesty
· Nonviolence
· Violent crimes are permitted to be used b/c a violent crime tends to show a willingness to put one’s self-interest above that of society. 
· Importance of (’s testimony – prior to trial court determines whether evidence can be used. ( has burden to show that CC should not be used. Prosecutor must give to court a list of prior bad acts that are going to be used (Under 608(B)). 
· Reason for prior to trial determination – give the ( advanced notice so that he/she can make an intell decision as to whether he wants to testify. 
· If his word v. victims word – court has dilemma, (’s credibility is critical here. Might cause crt to limit the gov’t as to what they can ask about CC, b/c too close to prejudicial propensity. Others might rule that b/c credibility is the central issue, will allow it. 

· Centrality of the credibility issue
NOTE on: Rule 608 and 609

· Characters for truthfulness, honestly or voracity at issue. Everyone who takes the witness stand puts their character for truthful at issue. 

· Each of the following is trying to make the W less believable. Using any of these is an attempt to show that W has bad rep for truthfulness or (2) W has engaged in bad acts which show that he is dishonest, or (3) that W had criminal convictions in the past that tend to show that she has placed her own self-interest the past above the interest of society by engaging in criminal conduct and she may do so again as she testifies. 

· 609 CC therefore greater reliability of truth. 

US v. Tse (lower crt used wrong standard, should have considered, if prejudicial value substantially outweighs the probative than we don’t allow the W to be questioned about it. If prej value even slightly outweighs the probative value, you wouldn’t ask the ( about it.)
US. v. Brakden (The court looks at the plain meaning of the word “dishonesty”, aka, the dictionary definition. Dishonesty 1 (Broad) ( a breach of trust, a lack of probity or integrity in principle, lack of fairness or a disposition to betray.  SYNONYMS ( Lying, deceiving, cheating, stealing, or defrauding. Bank robbery fits into this definition. Dishonesty 2 (Narrow) ( deceitful behavior, a disposition to defraud or deceive. Bank robbery does not fit into this definition. Because there is ambiguity, the court then looks to the legislative history: Congress intended the term to be used narrowly ( to describe those crimes that involve deceit. Crimes involving dishonesty ( tend to be those that are factually, or by definition entail, some element of misrepresentation or deceit including: Perjury, Subornation of perjury, False statement, Criminal fraud. Although robbery is a dishonest crime, the term “dishonesty” as used in 609(a)(2) is meant to be more restrictive.)
People v. Bannet (Although sodomy in and of itself does not have an element of dishonesty, it is not irrelevant to the question of the defendant’s veracity. It may, “indicate a willingness or disposition by the defendant to voluntarily place ‘advancement of his individual self-interest ahead of principle or of the interest of society’” It may therefore be evidence of his willingness to be dishonest on the witness stand. “A person ruthless enough to sexually exploit a child may well disregard an oath and resort to perjury if he perceives that to be in his self-interest.” Even in this case when it’s about whether he robbed a bank.) 
US v. Medical Therapy Sciences, Inc. (The government had a right to do as it had done. No limit in Rule 608(a) that limits a party from introducing character evidence where it anticipates impeachment. A party may notimpeach its own witnesses, but can draw attention to facts in anticipation of impeachment. Trial court has discretion to allow character evidence to be admitted when facts regarding the witness’s character have been brought to bear during direct examination. This was a close call ( tenor was such that the defense was saying that Russell was a perjurer, a liar and untruthful.  So, the government was now allowed to bring in character evidence as to her truthfulness.The court is also allowed to bring in evidence of bad acts in direct examination.)
US v. Uparta (( opened the door by saying the gov’t trapped him to sell drugs, so gov’t can ask if he sold drugs in the past. This EE is allowable.)
Gustafson v. State 
Page 342

Facts:

· In his own trial, when Gustafson was testifying on behalf of himself, he was asked by the prosecutor several questions regarding prior convictions.  

· Several of the questions were allowed despite objections made by his own attorney
· First Question ( Convicted of burglary and larceny?  
· Yes ( question was proper under 609
· Second Question ( Guilty of possessing stolen CB equipment? 
·  G’s attorney objects ( Objection sustained ( question not allowed
· Third Question ( Guilty of possessing a stolen Chevy pickup truck?  
· Gustafson refuses to answer (claims the 5th)
· Judge orders him to respond, and he does.
· Questions 2 and 3 are governed by Rule 608(b) regarding prior misconduct (not prior convictions)

Issue:

· Should the 2nd and 3rd questions have been admitted under Rule 608(b)?

Rule:

· Rule 608(b)

· You may not use extrinsic evidence to prove specific instances of conduct of the witness for the purpose of attacking or supporting that persons’s credibility (except as allowed by rule 609)
· Unless, the court determines there is probative value in determining truthfulness, THEN on CROSS-EXAMINATION, the witness may be questioned as to:
· 1) his character for truthfulness or untruthfulness, OR
· 2) concerning the truthfulness or untruthfulness of another witness whose character is being cross-examined has testified
· Giving testimony here does not operate as a waiver against self-incrimination with respect to matters that only concern credibility
Holding:

· The 2nd and 3rd questions should not have been admitted under Rule 608(b).
· It was error to force him to answer the question when he had taken the 5th ( being impeached by prior bad act and had right to assert the 5th
· Because the prejudicial effect of the questions outweighed the probative value, the admission of this evidence was improper and the conviction was reversed.
· This decision was later overturned in this circuit
· Crimes related to theft do not relate to truthfulness (but to honesty)
Reasoning:

· Rule 608(b) should be interpreted restrictively

· When there is good faith, and the probative value outweighs the prejudicial effect, the trial court may allow questions about such offenses

· TEST for allowing a question to be asked of a defendant in a criminal case to ensure the admission of such evidence is not unduly prejudicial:
· 1) Was the question asked in good faith?

· The court may require evidence good faith before a question is asked ( asker must have knowledge that the offense was actually committed, not just information based on rumor or speculation

· 2) Does the probative value outweigh the prejudicial effect?

· Rule 403

· We don’t convict people based upon propensity

· 3) Does the conduct relate to truthfulness or untruthfulness and that character trait?

· One of the elements of the crime must involve dishonesty
· Applying the test:
· 1) Questions were asked in good faith
· 2) Undue prejudicial effect because a defendant is allowed to not incriminate himself(raised the 5th, therefore should not have answered the question. ( Enough to overturn the decision.
· 3) The theft involves dishonesty.  
· Bound by answers regarding prior bad acts
Smith v. State

Page 346

Facts:

· Michael Smith was convicted of rape, statutory rape and child molestation

Evidence offered by the prosecution:

· Testimony by an expert witness on “child abuse syndrome”

· Testimony of two social workers

· Testimony of the victim

Evidence offered by the Defense (10 witnesses) ( all were to show that the victim had previously made several false accusations of sexual misconduct against men other than Smith:

· Testimony of Smith ( regarding past false accusations by the victim of sexual misconduct by men other than himself

· Testimony of 5 others ( heard the victim make similar allegations against them ( all denied wrongdoing
· Testimony of 1 other ( heard of, and actually heard, an accusation made by the same victim ( also denied wrongdoing
· Testimony of 2 others ( claim to also have heard several other accusations made against people other than Smith
· Testimony of 9th ( she heard the victim recant similar accusations against 10 or 12 others
The court did not allow this evidence 

· Court said that it was barred by the rape shield law

The court did allow some testimony from some other defense witnesses

· Purpose ( to show the victim’s reputation for truthfulness

Issue (1)

· Does the rape shield law bar testimonial evidence tending to show that the victim had previously lied about sexual misconduct with men other than Smith?

Rule (1)

· The Rape Shield Law bars testimony regarding the victim’s past sexual behavior.

Holding (1)

· The Rape Shield Law does not bar testimonial evidence tending to show that the victim had previously lied about sexual misconduct with men other than Smith.

Reasoning (1)

· The testimony offered was intended to show the victim’s propensity to make false statements regarding past sexual conduct.

· It was NOT intended to show the victim’s past sexual conduct

Issue (2)

· Does the testimony relate to the victim’s character which can only be attacked by evidence of the victim’s general reputation for truthfulness?

· State argues that specific instances of untruthfulness are prohibited.

Rule (2) 

· Testimony of specific instances of untruthfulness should be allowed in the interest of allowing the defendant to confront his accuser.

· The evidence of specific instances is admissible to attack the credibility of the prosecutor and as substantive evidence to show that the offense did not occur.

Holding (2)

· The testimony should be allowed.

· However, the court must make a preliminary determination outside the presence of a jury that “a reasonable probability of falsity exists” before it admits such evidence.

Convictions reversed 

NY Rule 609

· In NY – Sandoval hearing to determine these issues
· Purpose – to advise the ( as to permissible scope of cross-examination as to impeachment material. 
· A Sandoval hearing combines 608 and 609. 
· Determine whether or not the prej effect outweighs prob value by seeing wehterh CC indicate a willingesnes on the parto f the ( to place her own interest above those of society. 
· Burden is on the ( to demo inadmissibility, prosecutor must first advise ( of her intent to use prior convic or bad acts, if the ( decides to testify. 
· This proceedings is supposed to help ( to make an intelligence choice as to whether or not to testify and to limit the possibility of the jury of using these prior bad acts or convictions as evidence of propensity as opposed to a tool to measure credibility.
· A W cannot be asked about arrests or indictments, these are not convictions, but W can be asked about prior bad acts. 

· Can’t ask a W, whether ( or anyone else, about acts that underlie an acquittal. 

· Can’t use ee in NY to prove prior bad acts. 

· As to each prior convictions or prior bad acts, court will go through balancing process, look at nature of prior act or conviction, eg. Perjury, intentional crimes, impulsive acts etc. 

· Crt will look at remoteness, how long ago did these occur.. .no 10 yo rule.

· Look at similarity of present with prior crime.

· And need for ( to testify. 

· (’s age at commission of a crime. 

· Cannot ask a ( about a pending charge that is not the subject of this trial, can’t ask him about acts underlying some indictment pending in another court. 

· Sandoval compromise – crt permits prosecutor to ask about prior convictions but not the details as to acts underlying these prior convictions. Most likely to utilize this compromise when prior CC are similar to that on trial. 

· If ( is on trial for sale of drugs and same is prior, if ( says I’ve never sold drugs ever to anyone, crt will permit questions about this regardless of balancing. Crt will not allow him to commit perjury b/c of ruling.

· Not mandated for Ws, only to (. However, Crt can do so if it desires. 

· An adverse Sandoval ruling is reviewable on appeal even if the ( does not testify.  If Fed system, a ( that does not testify cannot claim reversible error on appeal as to crts pretrial ruling on evidence. 
· 1972 ( is on trail for murder, pre-trail hearing, def. has many prior BA and CC.

· 1964 CC for disorderly conduct – crt permits questioning on this

· 1965 CC for assault in 3rd deg (misdemeanor) – permits inquiry (7 y prior to time he was on trial for murder)

· 1960 CC for contributing to delinquency of minor – 12 prior – crt precludes this, too remote.

· 1963 CC for DWI, and 1865 DWI – crt precludes both, not crimes that indicate a willingness to put ones own int above society. This could be different today, serious matter.

· 1965 assault case was dismissed – precluded

· 1965 for reckless driving – precluded

· 1965 for gambling – precluded

· Balancing

· Willingness to put one’s interest above that of society

· Credibility v. propensity, and must consider the effect of hearing the acts on the jury. 

· Crt will give instruction to jury to consider only as they impact on the credibility, cannot take them into consideration to determine whether he committed the crime at issue. No propensity. 

People v. Sandoval –

Big league case in NY 

34 NY2d 371

Facts:

· On trial for murder?

· Number of prior convictions and bad acts – pre-trial hearing is conducted

· Has a misdemeanor ( permitted into evidence

· 1960 Conviction (12 years prior) ( precludes based on remoteness

· 1963 & 1965 Convictions for DWI ( precluded 

· 1965 Assault Case that was dismissed ( no inquiries allowed

· Reckless driving ( precluded

· 1965 Conviction for gambling ( precluded

Court looks at the convictions on a number of different grounds

· Probative / Prejudicial balancing

· Credibility vs. Propensity ( consider the effect on the jury (cautionary instruction will be given to the jury if the defendant wants the instruction) 

· Sandoval hearing ( determines what the scope of evidence regarding prior bad acts that the defendant will be asked about

· Put the defendant on notice and gives him the choice of whether or not to take the stand

Rule 607 – Who May Impeach

· you may impeach your own W, someone you call

· civil cases - ( will usually call ( as W. 

· allowed to impeach the W that they call 

· same rule in NY 
· Under NY – CPLR 45.14 – To use prior statement to impeach someone, can impeach any W with a signed written statement or statement given under oath only.

· Under Crim pro 60.35 – can impeach W with signed written statement or statement under oath if W’s testimony tends to disprove the position of the party who called the W. If you called King and King went south can use his prior inconsistent statement to impeach.

· In civil cases, neither position has a 5 A right – other party can claim 5 A privilege, but you aren’t bound by it. 

· Cross examination 

· Can do 2 things:

· Can cross W as to matters covered on direct, 

· Can cross W as to impeachment material.

· If you want to get into something that was not covered by person not used in direct, cannot ask leading questions. Rule 611 – if it permits you to question the W about matters not covered on direct, can do it as if W is on direct, can’t use leading questions. Only leading questions when matters as covered during direct and matters of impeachment. Leading questions are those that suggest the answer. Can’t ask own W leading question. Can ask them wrt preliminary matters, but not substantive matters.
US v. Webster (gov’t was allowed to cross and impeach own W when he gave inconsistent testimony at trail v. b/f. 
b/c gov’t was acting in good faith.)

US v. Lindstrom (Capacity case - W not allowed to be crossed on her mental history wrg to testimony about mail fraud and conspiracy to commit mail fraud. Crt will diff. those types that impact on truthfulness, and recall and those that do not. Eg. Depressed v. paranoid delusional. Crt will inquire whether mental illness impacts upon ability to accurately recount and tell the truth. If so, the crt will permit it, if not , crt will not permit it to come in. Use of drugs or OH does not affect capacity unless level arises to alcoholism or drug addiction.)
Kellensworth v. State (( was tried and convicted for rape and burglary. At trial, defendant and his parents testified that he had a wonderful relationship with his former wife, who was not the victim. On rebuttal, the prosecution elicited testimony from the former wife that defendant was abusive toward her. After defendant's conviction, he appealed. On review, the court found that the trial court erred in allowing that testimony because it was elicited strictly for the purpose of impeachment on a collateral matter, which was not allowed because character or character traits were not an essential element of the charges against defendant. Prosecution created this mess, by failing to object about “how do you feel about your wife”. Judge should have sustained this. No objection opened the door to allow ( to open the door. Evidence was prej in nature should not have been allowed in. Under 405 (b) would allow character evidence – can only get them in 2 ways: (1) Opinion or (2) reputation, and this was neither, just a statement that he got along with wife, his own statement.)
Rule 611 Mode and Order of Interrogation and Presentation.

· (b) scope of cross

· Can make application and if crt grants it, will permit you to q the W relative to matters not covered on direct, but must do so as if you were committing a direct exam. Must treat W as if handling on direct exam, so ask only non-leading questions.

· (c) Leading questions - cannot use leading questions. But sometimes W are children or people with certain mental limitation and court will permit some leading of those types of Ws. Ordinarily leading questions are permitted during cross. Eg. If called as W, the adverse party, a person hostile to your interests or identified with other party, can ask leading questions here if necessary.

· Leading is only allowed for material on direct and for impeachment purposes

· Leading questions ( questions that suggest the answer for substantive issues (not for things like, “isn’t it true you live in Tonawanda?”)
Lis v. Robert Packer Hospital (during cross, ( asked questions that exceeded scope of direct, 611(b) must be some special circumstances, this court allows it no matter what, this is improper. (’s should not be able to ask questions not covered in direct, unless showing of special circumstances. Failure of court to exercise any discretion is a violation. Note: If not allowed to do so, call the person as your own W, so you can ask direct questions. Yes, can ask leading questions in this case, b/c he will be an adverse W.)
Lawrence v. State (In absence of abuse of discretion in allowing leading q, it was ok. Crt will be vigilant to see if the leading questions are necessary. If you are intentionally asking leading question, crt can terminate your cross. Judge cannot be called a W in the proceeding over which they are presiding. When judges are not behaving impartially, they are not allowed, but permitted to ask clarifying questions.)
Rule 612 – Writing Used to Refresh Memory (Past recollection recorded – Dillon)
· if accident occurs in Aug 2002, ( was disposed in 2004, but doesn’t member details, let him read his own transcript, or, how far were you from the light, doesn’t remember, show they the prior deposition and after reading it you ask them if it refreshes memory

· use of prior writing to refresh recollection. Writing need not be the statement of the W used to refresh recollection, can be anyone’s statement. 

· The writing that you use must be produced at the hearing so that it can be given to the other side. 

· (1) W is in court on the stand and says she doesn’t remember. You show her the prior deposition statement here. 

· Person asking question must turn over material to the other side which they used. 

· (2) prior to testifying and W takes the stand. Atty goes through with W the prior testimony to refersh recollection.

· Other side can introduce to evidence those portions of the doc which relate to the testimony of the W. You cannot do it, only the other side. 

· If writing is not related to matters of testimony, crt shall conduct in camera investigation. 

· 803(5) – exception to rule against hearsay
· W is on the stand, do you know how far you were from red light at time of accident?, no recollection or memory. Don’t know why not, about 6 mths after cannot recall what happened. Was there a time you knew? Yes, the next day to the police officer and gave a statement. This evidence comes in here. 

· Do 612 first

· How far were you from intersection? 

· 612 exhibit A – copy of deposition testimony you gave 3 years ago. Does not recall from this written document. Used for impeachment. And used when there can be recollection that can be refreshed. Under here, statement must be given to other side, and in the Fed system. In fed sys, the other side can introduce those portions into evidence. 

· In NY – a 612 statement cannot be introduced into evidence. But if dying declaration, excited utterance etc… it would come in. Here must be turned over to other side, and they can be used for purposes of cross, but not into evidence unless another exception to the hearsay rule exists. 

· Go to 803(5)

· At time you gave statement 3 y ago, was your recollection better than today? Yes, then did you have knowledge and awareness? Yes, this staetmtn was given w/in days of accident? Yes. Offer this statement was evidence of the truth of the matter asserted therein. Here it is substantive proof of matter. Used when there is no present recollection. 

· US v. Riccardi (You can use anything to refresh your W’s recollection, ok to use recollection by use of list, which did not require evidentiary foundation. NOTE: If a W uses privileged material to refresh recollection the privilege is waived and the material must be given to the other side. Eg. Atty/client info. As a general rule, the statement of most W’s must be turned over to the other side anyways as a result of discovery. Therefore, even if atty calls a W and doesn’t use the statement to refresh recollection, the other side can always use the statement to impeach, under 613.)
S&A Painting co. v. OWB Corp.  (Crt says atty/client privilege applies to the doc. But that b/c it was used during course of proceeding, it is waived as to those portion that were used to refresh recollection. But court has discretion.)
Rule 614 – Calling and Interrogation of Witness by the Court
· (a) Calling by Crt – Crt may call Ws and all parties are entitled to cross examine the Ws

· (b) Interrogation by crt – crt may interrogate Ws whether called by itself or by a party.

· (c) Objections -  objections to the above may be made at the time or at next available opportunity when jury is not present.
Rule 706 - Court appointed experts 

· court can appoint expert but done every infrequently, never done in NY.

· In NY the crts have recognized the right of the trial court to call Ws, and the right of the trial court to question Ws. 

· BUT – generally questions should be confined to cleaning up ambiguities to keep proceedings moving, but easy for crt to go too far. 

· Juror questioning – crt has right to permit jurors in civil proceedings to ask questions. 

US v. Karnes (judge went beyond being fair and impartial. He engaged in a line of questioning hta the didn’t believe a word the ( was saying, crts are supposed to exhibit impartiality.)
US v. Richardson (Crt said trial court put in writing the questions, conducted sidebar conferences wrt how the questions are allowed to be asked and limited to questions that clarify material that being put forth. Jury was cautioned repeatedly not to engage in deliberations till trial was over. This was all ok according to the crt.) 

Rule 615 – Exclusion of Witnesses

· don’t want W giving testimony as to what preceeding W said. 

· W shall be excluded to they can’t hear that of other Ws. 

· If no one asks for it, judge can say for exclusion

· Does not authorize exclusion of

· (1) A party who is a natural person - (, (. 

· (2) Officer or employee of a party (corp.) who is not a natural person, designated as its rep by the party.  

· (3) Person whose presence has been shown to be essential to the party’s cause.  Expert giving contrary testimony must hear what the other person said.

· (4) Person authorized by statue to be present. Eg. Crim victims and advocates are allowed by certain statutes. 

· Court has right to instruct W not to divulge testimony inside or outside of courtroom.

· Crt can limit opp of atty to talk to a W during the course of a trial, can order this to happen, or even go so far under limited circumstances that if ( is giving testimony and crt takes a recess, can instruct a (’s atty if the ( is being crossed that he may not talk to ( during recess relative to testimony. Crt cannot tell ( and atty not to talk overnight, too long. 

· These do not apply to an atty who is preparing a W to testify. Atty is ethically forbidden to manufacture the testimony of one W to be consistent w/ that of another. Can sit with W and ask if they’re sure it happened that way. 

Towner v. State (violation of secretration order should not throw Ws out in this case b/c statement is not being offered for truth of matters asserted therein, just to show his, the (’s, state of mind at time material was in the house. He believed it was lawful to possess it. IT’s irrelevant that he was telling the truth. And violates his 403 rights if throw out.)
Art. VII: OPINIONS AND EXPERT TESTIMONY
· 2 types of opinions
· Lay 701

· Expert 702

· Generally – a person is to testify as to facts, not to opinions.

· An expert has specialized knowledge or training not generally possessed by average juror. 

Rule 701 – Opinion Testimony by Lay Witnesses
· someone who is not an expert.

· (a) (b) If not testifying as an expert, testimony in terms of opinion and inferences are limited to those rationally believed. No hearsay

· (c) If opinion that was going to be offered by W, is based on scientific or technical knowledge than person would be expert W. 

· Reasons – rules of discovery if you are engaged in civil proceeding, must file expert disclosure statement with other side, 30 prior to trial. No such disclosure of lay witness.

· This prevents not getting disclosure but other side pretending they are a lay witness. 

· Expert disclosure W – prevents lay W to offer a scientific or tech opinion w/out disclosure.

· In NY – restrict lay opinions to those that are necessary and where it would be difficult not to give an opinion. Not as quick as 701 to admit them. Needs factual predicate.

· Fed – let it come in and let jury decide.

· Jury decides the weight to give the opinion by assessing factual predicate, enables jury to determine weight given.

· Opinion sought must be helpful to the jury as to the issues to be decided. 

· Subject matter of expert testimony must be relevant to the jury. 

· Ultimate issue - ( was negligent, step constituted dangerous and defective condition, generally a conclusion that you are asking the jury to reach. Court has discretion whether this can be given.

· Opinions - Id of person, Business is doing well, great football player, tickets were expensive.. etc. Must have some kind of factual predicate, basis by which jury can conclude the validity. 

· Certain things are difficult ot explain – it was dark, she seemed obsorbed, demeanor was flat. 

· Lay opinions are admissible as to practice of and office,  a private employer, job site on how the office should be oncided. These are knoedge of a particular person

· Physical or mental condition, lazy, sad, drunk, or happy are usually admissible w/out much foundation b/c of variables that go into the formation of the opinion.

· Common to all of us, time, speed etc. are generally admitted with little foundation. 

Parker v. Hafer ((’s testimony that there was affection b/w H and her husband was her opinion, but may sometimes be helpful even when no proof can be given. Ok to show alienation of affection)
Gov’t of Virgin Islands v. Knight (Exclusion of lay opinion testimony was wrong. The district court's error in excluding an eyewitness' and an investigating officer's testimony that the firing of the gun was an accident did not prejudice defendant because the witness was permitted to describe fully the circumstances that led to his opinion. The court held that no evidence supported the conclusion that defendant reasonably believed he was in imminent danger of harm at the time of the assault.)
Rule 702 – Testimony by Experts

Purpose = to help the trier of fact understand scientific, technical or other types of specialized principles or information
1 – Based on sufficient facts or data

2 – Product of reliable principles or methods

3 – witness has applied the principles reliably to the facts of the case

· There are all kinds of experts

· They are capable of rendering opinions in their area of expertise so long as the opinions are based on scientific facts or data

Must have a foundation first ( cannot simply render opinion without some foundation 

Then, figure out whether the reliable method was used in this case (how was opinion rendered?)

(Jenny – some girl just wrote Prof. Dillon a note telling him his “tie was eskew” and he told a story about how his fly was down while he was teaching a class.  Lynn has it on her ipod – hilarious!).

Two ways to determine admissibility foundation:

1. Relevance ( Is the testimony relevant to an issue before the jury?

2. Reliability ( Court is a gatekeeper; determines whether there has been a demonstrated reliable methodology that was used in a reliable manner to determine the basis of the testimony.

(The above both go toward determining the foundation before the witness’s testimony will be allowed).

· This is all done in front of a jury

· Because, at some point the jury will have to at some point determine whether the testimony was reliable

· Court only decides the threshold issue, jury decides the weight

· The jury is free to do with the opinion what it likes

Proper subjects for expert testimony
1. Is this testimony necessary?

a. If the jury could figure it out without help, then it is necessary

b. The federal rules are very liberal in allowing expert testimony

It is admissible if it will assist the triers of fact in reaching a conclusion

US v. Montas (DEA agent gave an opinion that falsifying names for the purpose of air travel is common in the practice of drug dealers to avoid getting caught. But, his opinion was not necessary. The average trier of fact could have deduced the same from the facts. The court held that this was not specialized knowledge that would help the trier of fact interpret the facts at issue. Additionally, the admission of this evidence was unduly prejudicial and could have unfairly swayed the jury’s decision.)
US v. Paul (The defendant’s expert had no training in handwriting analysis, therefore not an expert.  He would have needed to be qualified to render an opinion regarding the facts at issue and he was not. NOTE: In NY, handwriting experts cannot testify their opinion as to who wrote the note, but can testify to the similarities

· Fingerprint identification ( more reliable than handwriting (no changes over time, and therefore unique)

· Rape trauma syndrome ( appropriate testimonial material

· Battered woman syndrom ( also appropriate

Regarding physical conditions… must be given by a health/science professional

· Just because the general practitioner is not an orthopedic surgeon does not mean he cannot give expert opinion regarding a person’s physical condition.)
*Daubert v. Merrell Dow (Relability, Relevancy, and Gatekeeping case - The summary judgment was reversed where expert opinions were admissible to show respondent's drug caused birth defects despite the fact that the experts' analysis had not been published or subject to peer review. A technique upon which an expert opinion was based did not have to be generally accepted as reliable as a precondition to the opinion's admission as long as the standards of reliability and relevance under the federal evidence rules were met.)
· Frye v. United States holds (Defendant was convicted of second degree murder and argued on appeal that the trial court erred by refusing to allow an expert witness testify as to the result of a systolic blood pressure deception test taken by defendant. The court affirmed defendant's conviction. The court held that defendant failed to establish that the test was demonstrative and not merely experimental. The systolic blood pressure deception test had not gained the requisite standing and scientific recognition among psychological and physiological authorities at the time of trial to justify the introduction of expert testimony regarding the test.)

· 702 was intended to be more liberal than were the common law rules under Frye
· That case required that before an expert could give testimony, that it would have be on well-recognized scientific principles and the deduction related to those principles had to be established to have gained general acceptance in the particular field that was going to be testified to

· Like DNA ( had to demonstrate that the testing had been generally accepted

· But, when we got to this case, the court decided that the general acceptance standard was too restrictive

· This meant that your peers had the same opinion as you and the standard was reliable as demonstrated by peer review, expert journal publications or anything else in the field appearing to be in agreement that this method was reliable

Facts:

· 2 moms with birth defective children

· Claim:  caused by taking a prenatal drug

· Plaintiffs were offering experts that said the drug did not cause the disabilities

· Methodology used by Plaintiff experts:

· Animal studies

· Chemical structure analysis

· Other scientific methods

· None had been used before this case to demonstrate that these drugs caused birth defects.

· Methodology was not considered to be reliable other than these particular experts

So, basically you have experts performing tests designed to show specific conclusions that would help this litigation.  They were not conducted in what we would consider a “scientific” forum.

Issue:

· Was the expert testimony being offered by the plaintiffs reliable? 

· Lower courts said no

Holding:

· Court rejects Frye

· The fact that something is considered reliable by peers, it should be considered as a factor to determine whether or not it will ultimately be considered reliable.

· 702 does not require general acceptance
· It wants RELIABILITY

Factors for determining reliability:

· Subject matter technical or scientific in nature

· Conclusion ( scientifically reliable based on same scientific principles being applied to the same methodology producing predictable results

· Testimony relevant?

· Opinion being offered must be based upon a sufficient number of scientific facts and data

· Was the theory subject to testing in the past?

· Subject to peer review in the past?

· Generally accepted?
NY rejected Daubert, relies on Frye
· Frye has the possibility of excluding testimony simply because it had not been thoroughly considered by others in the community

· Maybe it wasn’t reviewed simply due to the lack of interest which has nothing to do with reliability

· In Frye, there is a danger with excluding reliable evidence

· Daubert goes the other way ( court can admit testimony that is certainly less reliable than would have been given under Frye
· NOTE Daubert on Remand: The court applied the two-part Daubert standard. In the first part of the inquiry, the court found that none of plaintiffs' experts based their testimony on preexisting or independent research, published their work in scientific journals, or adequately explained their methodology. The court concluded that the proffered scientific testimony was not derived by scientific method. In the second prong of inquiry, the court concluded that plaintiffs' proffered expert testimony was insufficient to establish causation as a matter of law. Therefore Unreliable!! Critically ask how you reached this conclusion.

· Publication + Peer Review does not equal acceptance all the time

Kumho Tire Company (Specialized testimony can relate to any type of specialized expertise ( not restricted to matters of science but covers all specialized knowledge that will assist a jury (therefore Daubert – threshold issue – applies ( factors will just might be weighed a bit differently)

Court here held: Methods of DAUBERT will apply to all areas of expert testimony

· Tests are generally applied to novel scientific expertise

· We no longer challenge certain tests (i.e., DNA testing reliability, breathalizer reliability)

· Most of these things have already been challenged in the courts

· So, if you are going to challenge something that the court accepts as reliable, then challenge the methodology

IN NY

· Doesn’t care whether testing is reliable

· Focus is on the scientific principle ( has it been generally accepted within the scientific community?  If so, it is presumed to be reliable.

· Frye only applies to new and novel scientific principles

· Reliability focuses on whether the opinion is 

· 1) based upon scientific principle, whose reliability is determined by utilization of app. Methodology in a manner that provides consistent, predictable results that are relatively free from error. 

· Is that reliable methodology used in a proper manner in the case at issue? (Daulbert)

· Eg. OH mixes with deep lung air, and breathalyzer can be used to measure amt. of OH in deep lung air, and demonstrated if done properly produces consistent results. 

· NY – (Frye)

· Does the new scientific method to be offered based on a scientific principle is sufficiently accepted or established in the scientific community in which the opinion emanated from? 

· 3 factors of 1) scientific principle (Daulbert), 2) tested by reliable methodology properly administered in a particular case (Daulbert). 3) was it generally accepted by the scientific community (Fry)

Rule 703 – Bases of Opinion Testimony by Experts
· things the expert can look at relative to the formation of his/her opinon.

· permissible for expert to make reference to something that he has read to get his opinion, but not permitted to read Grey’s Anatomy to the jury b/c that would be hearsay
· if the ref text has not been admitted into evidence, cannot testify as to contents of the text.

Rule 705 – Disclosure of Facts or Data Underlying Expert Opinion

· did you come to opinion based on her treatment? Fracture? Did you form an opinion as to cause? Yes, with reasonable medical certainty, injury was from car accident. 

· Dr. can skip through all the material he relied upon to form his opinion.

· In NY – opinion is not admissible until dr. has est. the foundation for the basis of the opinion, which comes from Rule 703. eg. Reports, research they consulted, what diagnostic test they ordered, what patient said, results of the tests. 

· In Fed – skip 703 to go to 705 – but usually won’t do that. Want the jury to believe that opinions are valid, therefore should always go through 703. 
Arkansas State Highway – CHICKENS!!!!!
· chicken farm went down the drain

· gave opinion – chickens don’t suffer injury for being located close to highways

· gave no basis for opinion, upon cross asked for basis, crt did not allow it.

· Crt – expert has to disclose basis for opinion. 

· He relied upon books on chickens and highways, wasn’t allowed to read the studies to the jury but allowed to testify on the knowledge he gained from it. 

· Objection on this – that by relying on studies that he read out of court, which is hearsay. 

· Hearsay can be relied upon for forming the basis of an opinion – training in med school, research works etc.

· He was not attempting to offer data that was discussed in out of court material, only saying that this is what he was relying as a source of his opinion.

· On cross – the other atty could ask about hearsay opinion, under 705. 

· In NY – basis of expert opinion must be set forth b/f opinion is rendered. Eg. Dr what is your educational background..etc. 

· Must demonstrate they are qualified to give their opinion. 

· Must est. procedure and methodology in reaching the opinion is generally reliable procedure.

· W must testify that their opinion is based upon reasonable degree of medical certainty. 

· Can rely on out of court material, but cannot refer to contents. 

· can rely upon in either 

· personal knowledge which expert knowledge is based

· material and facts that are in evidence 

· material you can rely upon that is not in evidence, that came from W during full cross.  Eg. Pre-trial deposition. 

· As long as out-of-court material is the kind normally accepted in the profession as the basis in forming an opinion. Such out of court material must be accompanied by evidence est its reliability. 

· Must show out of court reliance – must est. that it’s reliable in the formation of the opinion that is about to be offered. If you do not est. that it is reliable in the formation of such opinions, than any opinion that was based upon that cannot come into evidence. if dr. is relying upon materials or testing that is not considered reliable, court will not receive the opinion. If reliable, crt will accept the opinion, but still cannot accept the material as evidence. 

Chiro case (chiro testified that she did not do the test and did not review the actual MRI films, but reiterated the concl by person who wrote the reports. Verdict for ( was set aside. The studies were not in evidence, her reading of those reports constitutes reversible error, these are hearsay.)
Wagman v. Bradshaw (NY case - The appellate court found that the patient was thus allowed to place in evidence, by way of the treating chiropractor, a subjective interpretation of MRI films, from an inadmissible report written by a non-testifying healthcare professional. This was prejudicial error, requiring the appellate court to reverse the judgment in the patient's favor, and grant a new trial. Specifically, the MRI report was not, and could not have been, properly admitted into evidence, since the proponent thereof advanced no claim that the original MRI films were lost or destroyed, and consequently, unavailable. Moreover, there was no proof presented to establish that the written MRI report contained reliable data.)
· Proper basis for rending of opinion

· Based on one of the following

· 1) personal knowledge – I read films myself, took her history, took physical exam myself.

· 2) if not 1), may be based on facts or material in evidence real (MRI films, or objects and things) or testimonial. 

· ( find ask for own exam, and ( is required in a personal injury case to go see the dr. chosen by the defense and that dr. is going to conduct exam of the (. 

· Review all medical records

· Write a report

· Some of the material in the material will be 1), but most will be based on stuff she doesn’t know herself. 

· 3) not in evidence, provided that the evidence is provided from a W subject to full cross (prior deposition). 

· 4) material not in evidence, provided the out of court is the basis if forming the opinion and accompanied by stuff that est. reliability, if not, opinion cannot be offered. ** still can’t read the report that is NOT in evidence. 

Jemmott v. Lazofsky (NY - The supreme court erred in permitting plaintiff's medical expert to give opinion testimony regarding plaintiff's alleged back injuries, since the expert did not have personal knowledge of the plaintiff's back condition. Further, the testimony offered by the expert regarding plaintiff's alleged back injuries was improper as it was partly based upon a magnetic resonance imaging (MRI) film which was not admitted into evidence and was prepared by another health care professional who did not testify at the trial. In addition, the supreme court erred in admitting two MRI reports of the plaintiff's knee and permitting the expert to offer redirect testimony regarding their contents, since the reports were prepared by other health care professionals who did not testify at the trial and the MRI film was not admitted into evidence. Further, it was error for the supreme court to permit plaintiff's attorney to cross-examine defendant's medical expert witness regarding an MRI film of plaintiff's back and the accompanying MRI report, as neither the MRI film nor the report were admitted into evidence.)
Schwartz v. Gerson  (Always call your doctor expert last.  That way, everything that will be entered as evidence has been entered as evidence that way he can comment on everything that has been admitted.  It is much more effective.)
Rule 704 – Opinion on Ultimate Issue

· no expert can come in rule out insanity 

· ultimate issue cannot be testified to in a criminal case in a federal system.

· Dr. can testify that he was skitzo, but cannot say they have it and prevented him from committing the crime. 

· Court has wide discretion as to whether this testimony can be admitted. 

· If assists trial of fact, ok. 

· On things that are simple and straight forward, jury can determine if sidewalk was dangerous, don’t need expert in these situations. 

· (b) precludes opinions as to (’s mental state – insane, not insane (result of condition)

· Doesn’t precludes test as to (’s mental condition. (underlying problem, eg. Paranoid, delusional) – cannot say as a result of this condition, he was incapable of performing what he did. 

· Applies only to expert opinions, not lay Ws… but if enough expertise to render the opinion, than they are experts.

· In NY
· Permitted as to whether ( has a requisite mental state. So, psych can testify that as a result of the condition, they were incapable of forming the intent nec. of committing the crime. Therefore ok for testimony as to ultimate issues of fact. And also for med experts to testify what consists legal “serious injury”. 

Torres v. Oakland (Opinion on ultimate issue - testifying as a lay witness, therefore his opinion as to whether she was discriminated against would come in under 701. Permits lay opinions if they are going to assist the trier of fact. However, here the question was prompted her to state a legal conclusion therefore inadmissible. But harmless error, so doesn’t matter)
US v. Thigpen (expert testimony concerning the nature of the (’s mental disease or defect, including its typical effect on a person’s mental state is admissible. Therefore ok to ask whether ( would be able to appreciate the nature and quality of his acts to determine if he illegally obtained 3 semi-automatic pistols.)
Art. IX: Authentication & Identification
· In general

· Authenticity – record is what it purports to be. Here, records or docs.

· Id – being able to show that the handwriting or voice is or is not a part person. Here, about a person. 

Rule 901 – Requirement of Authentication and Identification
· (a) Generally – req. of auth and id as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

· (b) Illustrations
· (1) Testimony of W w/ knowledge

· (2) Nonexpert Opinion on Handwriting 
· (3) Comparison by Trier or Expert W

· (4) Distinctive Characteristics and the Like

· (5) Voice Identification

· (6) Telephone Conversations

· (7) Public Records or Reports

· (8) Ancient Documents or Data Compilation

· (9) Process or system – breathalyzer, must demonstrate reliability first by known sample

· (10) Methods Provided by Statute or Rule

US v. Johnson – ( requirements of 901(a) are met when jury was presented with ax b/c W stated he was pretty sure that was the one, and his inability to remark on specifics of the ax goes to weight not admissibility. Since, this was generic item – ax would also be admissible if not under 901(a), can admit as demonstrative evidence. Generally admissible if reasonable person can conclude this was the ax in question, crt looks in views evidence in light most favorable for the proponent.)
US v. Olsen (Crt said uninterrupted chain of custody is NOT nec for admissibility, rather goes to weight. Crt said admissible, gaps go to weight – gov’t must est. reasonable prob that evidence has not been altered in any material respect and is in fact what it proports to be. Here, sealing of container which prevents tampering and initials indicate reliability. Purpose of chain of custody is to ensure (1) item is what it purports to be, (2) that it hasn’t been tampered with in any way (big deal with drugs). This demo that at each step it was preserved in the exact state as when it was seized, b/c cartridge cases from scene, semi-auto gun from (’s mom.)
US v. Mangan (Presumption of reliability that things in a person’s personal files are written by them, when getting a handwritten not to compare. 
· In NY – lay Ws can testify in NY that the handwriting actually belongs to the person I know. An expert W cannot say that – must make a comparison and say they are the same. Lay W can identify the handwriting but cannot make a comparison. 

· Court must determine preliminarily that the known specimen is what it is.. a writing of the (. 

· How circumstantial evidence can be used to est. authenticity

US v. Vitale (Scene of crime, arrests her, she id’d what she’d be wearing and how she’d look in the second call that matched. That’s how he knew her. Talked to her at the scene, and concluded it was the same person. Ided the voice through 2 methods – face to face concluded same voice as in phone conversations. She objects that you have to id the voice when you first hear it – not true, can id a voice anytime. Can come even at court when you hear her voice. Also through circumstantial evidence, she was wearing the same clothing as described in the second phone call. Therefore direct and circumstantial evidence. Id can occur at anytime under 901.)
NOTE: What you need to admit photos to evidence

· show photo to W. Do you recognize? Yes, what is it? The pic of near and far the intersection. Is what is depicted, a fair and accurate rep that the intersection appeared on the date of the accident? Yes it is. Therefore admissible.

· Didn’t ask if she took it, when it was taken (can be anytime). 

· Operative language – does this photo fairly and accurately depict the condition on the date of the accident?
· If winter accident, and photo is summer, not admissible.. not fair and accurate.

Fisher v. State (video was admitted b/c it was running the entire time, and did not have gaps, and wasn’t tampered with. So the crt. Concluded it was a silent W (theory), and recorded what it saw. That replaces the testimony of the W that it was a fair and accurate description.)
NOTE: Demonstrative evidence

· in car accident, and hurt your lower back. Must be est. by the W that dr. brought the rubber spine and is a fair and accurate of human spine, and would assist him. Doesn’t go into evidence, but used by W to show what the mech of injury is.

· Also, working in store? ( came in? yes, with gun? See it? Yes, what did it look like? Black with 5 in barrel? See it again? No. Let me show you this gun, is it the one? Not sure, is it a fair and accurate rep? yes. Then gun is admissible as demonstrative evidence.

Rule 902 – Self-Authentication

· items that don’t require authentication b/f admission of evidence

· (1) domestic public doc’s under seal – seal of gov’t is ok

· (2) domestic public doc’s not under seal – 

· (3) foreign public documents – death, marriage

· (4) Certified copies of public records 

· (5) Official Publications 

· (6) Newspapers and Periodicals. 

· (11) Certified Domestic Records of Reg conducted activities – admissible under 803(6) biz record exception to hearsay rule. Here, regulations and admin rules. Don’t need to produce W to admit them, if accompanied by cert by custodian of records, that says these are regular records, than it is ok and enough. 

· (12) Certified foreign records of regularly conducted Activity

Rule 903 – Subscribing Witness’ Testimony Unnecessary
· Wills in NY needs 2 W’s, signed it and was competent, don’t need to bring Ws to court, just needs the Ws to sign affidavits, which are sufficient to demo auth of will.

· If under cross of someone at trial you est. there is a legit question, crt may need W to appear in court. 

· Don’t need to produce Ws under 903, but opp. Could require the presence of the person. 

Art. X CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

1001 Definitions (Best Evidence Rule)
· (1) writings and recordings of numbers, words etc. – original is the writing or recording itself.

· To prove content of a writing – offer for truth of matter. If you’re not proving the content of the writing, you don’t need the original. 

· Originally used to prevent fraud

· Critical when interpreting a will or deed or mortgage, b/c recollection of what terms said can be inaccurate and words are important to determine what it is. 

· (2) Photos incl – xrays, MRIs and tape recordings

· (3) Original – neg of photo, data stored in computer.

· (4) Duplicate – produced by the same impression as original in the same matrix, enlargement and miniatures, or chemical reproductions. 

· Fed and NY – as long as duplicate is properly produced it can be used in place of the original. Orig will still be needed if dup are smeared or poor quality, or as to question of validity of copies, issue wrt reproduction of copies etc. Start off with presumption that it is ok, but if opponent raises issues of accuracy, than crt can ask for originals.

· NY stricter – 4539 CPLR – duplicates must be made in regular course of business.

1003 Admissibility of Duplicates

· a duplicate is as good as the original. Rule only applies to writings and their equivalents. Doesn’t apply to chattels.  

US v. Duffy – (what is a writing? The trial court overruled appellant's objection to the admission of testimony about a shirt found in the trunk with a laundry mark with the first three letters of appellant's name. The court affirmed the trial court's decision and held that the admission of testimony regarding the shirt did not violate the best evidence rule because the rule was applicable only to proof of the contents of a writing, and was not applicable to an object bearing a mark or inscription. The court held that admission of the testimony without requiring production of the shirt was not error because the shirt was not critical to the case, possession of the shirt was not an element of the crime, and appellant was not denied his right to cross-examination. Shirt is not 1001 a writing, and so not subject to the best evidence rule. Crt has description to treat as chattel or written instrument.)
US v. Gonzales-Benitez (BER doesn’t say you must use the most reliable evidence, issue is whether the contents of the tape were being proven or not. Crt said content of tapes was not being proven, rather the contents of the conversations they had. Therefore anyone can testify as to the conversation and the tapes did not need to be produced. Conversations could have been proven. (1) testimony of W which they did, or (2) play the tape. (to prove content of the tape). Dillon even thinks this is STUPID. NOT ON FINAL!!!)
Payment of debt and delivery of goods

· may be testified to orally w/out receipt, b/c ( is not attempting to prove contents of receipt, only that goods are delivered.

· If you have engaged in a transaction 

· If crt is rigid on BER when doc’s in themselves have legal effect eg. Mortgage, deed, promissory note, contract, will. These legal doc’s crt will always require the BE. 

· If receipt from 711, tape of conversation, delivery slip from dry cleaner, here crts will say that document itself is not nec BE b/c what you’re trying to prove is the transaction itself as opposed to the contents of the writing. 

· Absence of contents does not require production of records – gov’t testified that certain boxes of calculators have been stolen, W test that we determined they were stolen b/c we went through records and they weren’t sold. Therefore, we concluded that calculators were stolen. 

· Crt said purpose of BER is to prevent fraud and provide exactitude of how to read the records. Testimony as to what is not in the doc is not proof in terms of the contents of the doc. So the BER is not applicable – both in the NY and Fed syst.

· Proof of the neg does not require production of the doc. 

· If you want to say no interest rate stated, you must provide the doc, b/c you are litigating the contents of the doc. Itself. Here calculators are stolen, so don’t need to show the doc.

1004: Admissibility of Other Evidence of Contents
· writings and photographs. If original was not available, other ways to prove contents of original

· (1) Originals Lost or Destroyed - cannot use if destroyed in bad faith

· (2) Original Not Obtainable 
· (3) Original in Possession of Opponent – party is put on notice

· (4) Collateral Matters – not controlling in the issue

Neville (original was destroyed. Once original has been lost or destroyed, possession of opponent, 2ndary evidence is permitted, such as what N gave. Crt will not distinguish b/w one form of 2ndary evidence from another. Once you are allowed to use one, can use any form, crt will not say one is more reliable than another. Opponent can bring this out in cross, by attacking the credibility, etc.)
US v. Marcantoni (Appellants also contended that reversible error occurred in the trial court's admission of some damaging evidence tending to show that a part of the bait money taken during the robbery was in their possession three days later. The court held that since the evidence of guilt as to each appellant was so overwhelming, the admission of the evidence was harmless beyond a reasonable doubt. The court also held that the trial court properly concluded that the detective's testimony concerning the serial numbers had probative value. The court held that federal government was not required to go through the motion of having a subpoena issued, served and returned unexecuted in order to establish, under Fed. R. Evid. 1004(2), that the bills were unobtainable.)
Farr v. Zoning Board of Appeals (The best evidence rule applies when the issue of title or ownership is directly involved, and not when it is collaterally involved, in which case a prima facie right of ownership may be established by parol evidence from one qualified to speak. Ordinarily, where the terms of a document are not in actual dispute, it is inconvenient and pedantic to insist on the production of the instrument itself.)
1005: Public Records

· public records will come in if (County clerk will not let you take out original records) since :

· (a) get copy and get it certified

· (b) get a copy and have someone testify and say that it was compared to original and it was the same.

England v .State (Crt said rules are flexible enough to admit the fax. The key matter is that it is reliable b/c there has been testimony that there was a certified copy and you made a fax of it. And the fax showed the certification on it. )
1006: Summaries 
· can use summary but underlying docs must be available to your opp to check.

· For summary to be admissible, underlying docs must also be admissible.

· Must be a demo if challenged that everything that was used to prepare the summary could be admitted. 

· 2 types

· (1) voluminous material – out of court material that you have summarized.

· (2) lawyer’s preparation of summary of evidence that has been presented at trial to indicate of a proof that has been given.

· Eg. Personal injury - (’s atty asks jury for money, atty says remember the med bills etc., the med bills totaled 13k, also that ( was out of work for 6 weeks, and he was making 1k a week, so totaled 6k (write all these sums on the board) – this is a summary. 

US v. Bakker (don’t need to play all 200 hrs of video under 1006, summaries can be admitted provided that originals was available to other side for inspection. To admit into evidence summaries like these tapes, proponent must first demonstrate that the summaries were prepared in a reliable way – what process? Not cutting and pasting so that what appeared that he was saying wasn’t what he was actually saying. Must show reliable process was used.)
1007: Testimony or written admission of a party

· does not refer to oral testimony

· if original was lost or destroyed under 1004 – no contract in hand, don’t know where it is, and don’t have prior deposition testimony from him. In this case, 

· at time of lease, you get to talk to him, and he said, I know you have the lease and agreed that it is 500, but charging you 600 now. Can use this oral testimony against him. Once under 1004, doesn’t matter what 2ndary testimony is. Oral admissions are not considered hearsay under Federal sys.

· If written admission and prior trial testimony can be admissible in itself to prove the contents of the doc that you no longer have

Star Wars (Wanted to use things that are substantially similar but cannot use this b/c cannot get in under 1004. Crt. Says critical that we have drawings you made prior to these. Substntially similar is not enough. 1008: what is up to crt and what is up to jury to do. ( says that under 1008 – when issue is raised whether original ever existed, or seen whether other evidence reflects the contents of the original (the copies) are issues for jury, so this whole issue as to whether he actually ever had originals, or copies are sufficient, should be left to jury. Crt. Said no. Crt said here he did not comply w/ statute b/c unable to demonstrate that originals were lost or destroyed and that he hasn’t engaged in bad faith, since the crt said he did act in bad faith, it doesn’t even get to jury. Crt determines whether condition has been fulfilled.)
Distinction – real v. demonstrative evidence

· real – production of some object which has a direct part in the incident at issue.

· Was part of occurrence at issue which brings parties to court. Eg. Tire was defective so accident. Gun was used in robbery, contract signed by parties, cocaine, scar person has as a result of the accident, recording of the phone conversation, surveillance tape.

· Demonstrative – no probative value in itself, arises based on test of W, used to demo or describe something about which the W is testifying. Eg. W says he had a gun, w/ black handle and 4’’ barrel, fair and accurate rep. of gun he saw. 

· Must be substantially similar to the original. 

· Items of nondistinctive real evidence will not be admitted unless shown that it was part of the crime and in the same condition as it was then. (Chain of custody). 

· All such evidence, esp. demo is subject to 103 exceptions, can be unduly prejudicial. Eg. Making the wound look extra gory. 

· Eg. Ladder was defective and collapsed. ( takes pictures 52 days later and offers to evidence as to how it collapsed. These pics are inadmissible unless you can show this is the particular ladder. If used just to show what piece failed, can come in a demonstrative. 

· Eg. ( was sitting on edge of H bed, and fell off b/c of lack of attention. Prepared of video, where ( was sitting on edge, showed feet was 10-12’’ off floor and to get down he had to hop down, and he did it then to fall. Claim was that b/c he was drunk they should not have left him alone. Video was thrown out. 

Art. V: PRIVILEGES

· limits the concept that all relevant evidence is admissible. Takes otherwise relevant evidence and makes it inadmissible.

· Basis for this are policy decisions made by society to encourage the exchange of information and to promote and protect certain relationships. 

· Information that is otherwise relevant and probative but yet inadmissible. Eg. Atty/client, dr/patient, family, against self-incrimination, journalistic, clergy, social worker, etc. 

· Exist b/c we made a societal value judgment to preserve the relationships and encourage the free flow of information w/in the rel’n. 

· Can be found in constitution (5A), common law, statutes and pronouncement of S.Crt.

Rule 501 – General Rule for Fed Cases

· Crim proceedings – privileges are governed by common law unless some fed statute to the contrary. 

· Civil – if state rule of decision, than that state rule relative to presumption will apply/

· Nothing after 501 was ever enacted, so only 501 applies, but Fed courts use the rest as a guideline as to how these will be handled. 

· In NY – central purpose in privileges is to promote communication, the only conversations that are protected by a privilege are those nec to preserve the purpose of the privilege. Eg. Go see Dr., any conversation not relation to visit, is not protected. 

· Strictly construed b/c keep from crt important issues, so not all communications are privileged. 

· Found in the CPLR and crim pro law.

· Waivers of privilege are applied broadly – crt interprets broadly b/c of desire to make all relevant evidence admissible. Only holder of privilege can waive the privilege. Client can waive it, but atty cannot. 

· This occurs when gives it up, or disclose to a 3rd party, if ( says that lawyer told him it was ok, or places the subject matter at issue (use the atty for malpractice or use the dr.)

· Waiver does not occur unless you make statements as to what was actually said. You don’t waive it just by saying you went to see the atty today to talk about matter for which you were arrested, must get into substance of confidential communication. You only waived it the part that you actually talked about. 

· Must be intent to constitute intent to waive – gets into eavesdroppers.

· Claims of privilege are determined by crt in camera. Eg. W says he says the doc from atty, and if it is covered by atty work product, crt will review this in camera to determine if privileged or not. 

· Spousal – confidential communications during a valid marriage (not while engaged, or after divorce). 

· 2 types

· (1) Testimonial – H on trial for crime, WI is the W. W spouse has privilege not to give adverse testimony against other spouse in a criminal proceeding. 

· Belongs to W that is testifying, other party cannot object to assert the privilege. 

· Refers to event in question, was WI in the car, was she there when he was drinking, did she go to police, did she pick him up.. etc. 

· WI testifying to event in question, what were the circumstances under which the event occurred.. what did she see. 

· Under civil proceeding, neither one has this.. only exists in criminal proceedings. 

· This ends when marriage ends – if divorce during criminal trial, she can testify even if it happened while you were married, but the trial takes place after you’re divorced. 

· W spouse can be compelled to give favorable testimony by objecting to her privilege. 

· Exception – testifying spouse cannot assert this when crime involves the abuse of children in the household. She cannot protect him from prosecution as to those types of matters. 

· Does not exist in NY 

· (2) Confidential communication  - can be asserted by either party. 

· Eg. What did you talk about in the car? 

· Exists in criminal and civil proceedings and either spouse can assert it. 

· This lasts after marriage has ended, can be asserted by either party.

· NY CPLR 4512 – confidential communication privilege.  

· H or WI is not required or w/out consent of another be allowed to disclose a confi comm. Made by one to the other during the marriage. 

· Marriage must be valid, purpose is to promote free and unrestricted communication b/w people who are married. 

· Statements must be that which would not have been uttered but for the existence of the relationship. Privilege doesn’t protect all communication b/w spouses. 

· Doesn’t bar 3rd party testimony of what the spouse said.

· If H tells someone what the WI said, that someone can testify. Under atty/client, if a 3rd party finds out a communication that person is barred as to matters that were disclosed to 3rd party w/out knowledge of client. ** 

· In both NY and Fed - Conversations concerning past and future crimes in which both participated are not protected by confi communications. 

· Family privilege (not in fed sys) – exists when child turns to parent for guidance and direction, unless it is relative to a crime committed against another family member or made in furtherance of an ongoing or intended desire to commit crime or engage in fraud. Could apply to adult children, and unclear in NY whether applies if parent were willing to breach the confidentiality. 

Trammel v. US (Adverse testimony in a criminal case. The Court noted that the Federal Rules of Evidence acknowledged the authority of the federal courts to continue the evolutionary development of testimonial privileges in criminal trials, and that since its decision in Hawkins, a number of states had abolished the spousal privilege, and the privilege had been subject to much criticism. Therefore, the Court held that it would modify the Hawkins rule so that the witness-spouse alone had a privilege to refuse to testify adversely; the witness could neither be compelled to testify nor foreclosed from testifying. The Court concluded that such a modification would further the important public interest in marital harmony without unduly burdening legitimate law enforcement needs. She had no privilege as to what happened in the presence of 3rd person relative to statements that she made. She did have a choice to testify as to any acts she observed, that’s a testimonial privilege. But as to communications, not privilege as to conversations with 3rd parties.

· Is communications in presence of 3rd parties = testimonial privilege?

· Yes, communications can be part of the event. If she’s present and these conversations are related to the matters are issue, she can assert this privilege. The old rule that prevented one spouse to testify was too broad.

· Here she wanted to testify to get lenient treatment. He wanted to assert testimonial privilege. Crt did not permit him to do so, only her. She chose not to assert it. 

· As to his objections as to confidential communications, not true b/c has 3rd party. She can assert this 

Rule 503 - Attorney Client Privilege

· Only regarding issues between the attorney and the client

· Applies to investigators, etc., who are given confidential information to conduct their duties

· Identity of the client is generally not – what they came to see you for is

· There must be an intent on the part of the party not to disclose

· Inadvertent disclosures do not waive the privilege 

· Someone believes the conversation between the attorney and client is private, but someone overhears inadvertently

(Lawyers should not represent 2 clients)

· A corporation can be a client

· It has an attorney client privilege

· It speaks through its employees

· Corporation itself can assert its privilege and can prevent employees from revealing confidential conversations with corporate counsel

· Only the corporation can waive the privilege, not the individual employee

· Top level employees who are authorized to act on behalf of the corporation can waive the privilege

· Lower level employees can be prevented from waiving the attorney client privilege

AS to government agencies, or executive level officers, that consult with attorneys regarding agency matters are protected by the attorney client privilege.  However, they are not protected regarding to matters of illegality unrelated to the agency.

If the defendant asserts insanity defense, and the wife is later subpoenaed 

· Does the defendant waive the attorney client privilege 

Attorney client privilege applies to agents hired by an attorney to help or assist in the preparation of the case (IN NY)

In fed courts, an assertion of the insanity defense does not wiave an insanity defense and a prosecutor is barred from having a defense hired psychiatrist to testify

· To rule otherwise would show the attorneys efforts in assisting the client – may prevent him/her from investigating the case fuly

In NY, an insanity defense waives the attorney client prviliege as to the client’s converstations and examinations by a defense hired psychiatrist

· If you are going to do this, you must notify the court that you intend to rely on an insanity defense

Attorney work product – documents, briefs, reports, etc, prepared by the attorney for the purposes of rendering advice and services ot the client is protected by the attorney client privilege

In both NY and Federal systems, a person who obtains knowledge of a confidential communication without the knowledge of the client is not permitted to disclose the contents of the communication without the client’s permission provided that the client made reasonable efforts to keep it confidential

· A waiver occurs when there is a disclosure to third parties of the substance of the conversation

In re Grand Jury Subpoenas (Anderson) (payment of the fee is not protected. Generally, the courts say that the payment of the fee itself must reveal the subject of the conversation. I.e., if you get a subpoena from the IRS directed to the attorney, we want to know who paid your fee regarding our investigation for non-payment of taxes by your client. May or may not be protected for corporations.)
Appearance of Client

In theory, an attorney could be subpoenaed to testify regarding his client’s appearance

· No attorney client privilege regarding appearance or things that are apparent from talking to the client

· I.e., was he cooperative? Did he seem to understand what was being said? Etc.,

Suppose you are a criminal law attorney, your client comes in and says “I murdered my wife.” Then, he gives you $5000 and then gives you the gun.  

· What do you do with the gun?

· DELIVERY OF ITEMS TO AN ATTORNEY does not create a privilege as to those items

· If they could have been obtained by subpoena or search warrant, then they are not protected by the attorney client privilege

· Ethically, you cannot keep the gun, or the cocaine ( these must be turned over because they will cause you to be arrested

· Hire an attorney to come over immediately to come over and turn them into the authorities for you

· The things that your client gives you that are not criminal to possess in and of themselves – you cannot hide them or conceal them

· If they are in a box, put them in an open box next to the file cabinet.  If they are subpoenaed, then turn them over

· Generally identity of a client is not protected – the attorney who got the gun 

Upjohn v. US  (followed by NY - any employee who gives info to the attorney regarding the scope of their employment. Therefore, the corporation has the right to prevent that employee to reveal the conversations that the employee had with the employee (just the confidential communications with the attorney) It does not apply to what the employee did, does, knows or doesn’t know.)
Joint defenses, common defenses
US v. Schwimmer (Defendant claimed that he was entitled to a hearing to determine whether his attorney-client privilege was violated by the use of information and grand jury testimony furnished by an accountant hired to assist defendant's counsel in conducting a joint defense. On appeal, the court remanded for a hearing to determine whether the attorney-client privilege was violated because the trial court erred in not conducting an evidentiary hearing. Privilege is waived. He can now talk about the conversation between A, B, 1 and 2. 1 has waived his privilege)
Crime fraud exception
Clark v. State (NOT THE LAW TODAY, Today, Any telecommunication is protected. Any person who finds out about them can be prevented from testifying under attorney client privilege. But this conversation would come in b/c even though it was protected in theory, it was not confidential for the purpose of rendering legal advice and counsel. The attorney is helping the client facilitate a crime – telling him to destroy evidence. So, the eavesdropper could testify. If you tell your client how to commit a crime, you become a defendant and your conversation is not protected.)
Caldwell v. District Court (insurance $ not enough, about driver who has permission to drive Hertz car. If crt will review file in camera and if it finds in camera that H and atty engaged in fraud, it is not privileged communications nor a protected work product. No privilege for frauduant acts, on part of client or atty. – to be successful on application like this, b/c priv is that of the client, for there to be waiver, must be something in the file that indicates that Y knew of the wrongful acts that were going on wrt prep of motion. Easy, since Y’s affidavit is in direct contradiction. Atty/client doesn’t apply b/c fraudulent conduct by Y and H. But if client knows nothing about what atty and H are doing than the privilege has not been waived.)
Waiver and eavesdroppers

· Under common law – permitted Eaves to testify as to otherwise priv communications. 

· CPLR 4503 – Atty /client priv barrs disclosure by anyone who obtains confidential communication by anyone other than the client. Other than atty/client, the common law rule still applies unless the eaves committed the crime of criminal eaves under the penal law. 

· 3rd party can testify what she heard at a dr’s office, but if it was due to illegal wiretapping than 4548 kicks in and provides that priv comm. Remains as such if overheard by electronic means or by those responsible for the transmission of electronic communications. This also applies to email communications. 

· 3 levels

· Overhears atty/client – can be barred from repeating it. 

· Any other privilege – can testify as to communication, unless the manner by which they overheard it constituted the crime of eavesdropping or it involved the interception of an email, in those situations they can be barred. 

VonBulo case (Decided to publish a book with lawyer, atty had client waive the privilege. Estate of lady brought damages against Vonbulo centered around certain communications existed b/w the atty/client which was waived as result of book. Only waived as to those conversations as a result of disclosure, therefore crt favored a narrow view of the waiver.

· This understanding is still valid, except – if atty or client testified as to a confidential communication than the entire conversation regarding that subj matter is waived. If however, the communications are not used in a trial, waiver will not be as broad. Will be waiver as to statements made, but narrow in terms of applications, than waiver if you give trail testimony.

· Theory – if you go before judge, you can’t pick and choose only those things you told the atty things that are favorable to the case. The courts view the waiver of privilege as a result of testimony to be more sig than elsewhere. 

Patient – Dr privilege

· priv belongs to the patient, this applies to confidential communications that occurred while the dr. is attending the patient in a professional capacity and which communications were necessary to enable her to act in that capacity. 

· Statements made to a med professional acting in that capacity and which were necessary to enable that professional to act in the rendition of med services. 

· The priv is that of the patient.

· Fed rules do not recognize a dr. patient priv. S.Crt has never ruled on this issue. 

· NY values highly confidences b/w dr. and patient. 

· A psychiatrist is a medical doc. And therefore any statutes relative to this priv includes these. 

· If there is a waiver of priv., the patient is waiving those confidential communications that occurred b/w patient and the med professional. 

· Extends also to work product, records or docs during course of rendering treatment, and also applies to docs acquired by med prof by others relative to the care. 

· Patient’s disclosure of physical condition does not waiver priv. only if he reveals communications b/w himself and the dr. at issue.

· In personal injury case – a ( in theory puts b/f a trier of fact, his/her physical condition. 

· You are in effect waiving communication as to that condition that you put b/f the trier of fact. What is not waived is that the dr. also treated you for other conditions. 

· In NY – 4 different privileges

· 4504 – dr’s, nurses, pod, psych, dent.

· In NY – those dr.’s are not allowed to disclose information acquired in attending to the patient in a prof capacity as long as such info was nec to act in that capcity. Burden is on the proponent to assert the privilege. 

· If there are 3rd parties present during the confidential communications, and those 3rd parties are parents are spouse, the priv applies even tho’ the confidential communications occur with them. These people can be barred from testifying as to those communications.

· Med priv does not apply as to whether the person was ever a patient, or the number of appts, or the name of the dr., to the payments to the dr., or to whether or not the dr. referred the patient to an atty, whether there was ER treatment (but contents are priv). If you sue the dr. for malpractice, you waived your priv as to that area, if you make a personal injury claim, or if the communication reveals the commission of a crime. 

· Eg. You’ve been shot, dr. says what happened? I was robbing the bank when the guy came out and shot me. No priv here. 

· 4507 – psychologists 

· 4508 – social workers – not required to treat as confidential a communication that is a crime or harmful act against another or themselves. 

· 4510 – rape counselors – if patient says she will kill, privilege is not applicable, cousellor can reveal this. 

· Not all these are as absolute as atty/client

Jaffee v. Redmond (Found privilege – needed this confidence for successful psychotherapy from social worker) 

Art. III: PRESUMPTIONS

· refers to relationship b/w facts that allows a party to substitute proof of one fact by proving another one. If basic fact is proven the presumed fact is also deemed to be proven.

· Eg. Person who was absent for 3 years, done a search, neither seen nor heard from her, can’t explain why she was gone, there is a presumption that she’s dead.

· Relative to civil cases – diff from criminal

· Law presumes that driver is operating the car with permission of owner. 

· This is a rebuttable presumption – this can be overcome by evidence to the contrary, Y saying he did not give permission. ( has initial burden of showing by a preponderance of the evidence the existence of a basic fact. ( would have to prove that X was driving. If ( meets this burden than owner had given him permission to drive. Y can then introduce proof in opposition to basic (X wasn’t driving it) or presumed (I did not give permission) fact. 

· Jury can decide whether basic fact has been proven, and whether they believe the presumed fact. 

· 2 kinds

· (1) rebuttable presumptions – permits opposing party (Y) to introduce evidence to rebut the presumptions created by proof of the basic fact or presumed fact. 

· Eg. Missing for 3 years, presumed to be dead. A child is presumed to be legit. Presumption against suicide. Person died as to natural causes, that an employee who doesn’t go to work during strike, is presumed to be participating in the strike. Against that a person died in a common disaster have survived eachother. 

· H – W die in a plane crash, can’t tell who died first, presume that each survived eachother. 

· (2) conclusive presumptions 

· 2 theory

· (1) Thayer Theory – used in NY

· Presumption shifts a burden of production (to produce some proof) to the opponent. Once the basic fact has been proven by (, the presumed fact is deemed to exist and the burden of production falls upon the (, to either disprove the basic or presumed fact. 

· A presumption does not apply until the jury has found that the basic fact exists by a fair preponderance of the evidence.

· Eg. A letter or mailing that is properly addressed and mailed was received w/in a certain period of time and received by person to whom it was sent. Once proper addressing and mailing has been shown, there is a presumption it has arrived. The burden of production then shifts to the (. 

· Once the ( challenges through evidence the basic fact or presumed fact, the presumption vanishes. There is no longer a presumption. Now just becomes a question of fact from jury.  The presumption as a matter of law will not then be charged to the jury. Once there is evidence to the contrary, ( will retain the burden of proof. 

· If no contrary evidence, than presumption remains and most crts will grant directed verdict on that issue, unless ( raises (’s credibility, than presumption vanishes. 

· RULE 301 Presumptions (Thayer theory)
· ( is alleging as part of suit against (, that in all civil actions and proceedings, presumptions applies

· In NY – no consistency wrt Morgan or Thayer principle. 

· (2) Under Morgan theory, the bubble never bursts, the presumption remains the case even if the ( introduces proof challenging either the presumed or basic fact or both. Under Morgan, once the basic fact is proven, both the burden of production and persuasion shifts to the (. If the ( introduces evidence contrary to the presumed or basic fact, the jury is instructed as to the existence of the presumption and instructed that if they find the basic fact was proven, they must find the presumed fact, that the owner gave permission, unless ( has proven by the a fair preponderance of the evidence that they didn’t give permission. 

Legille v. Dann (when mailing actually arrived at PTO should not be a presumption, but only a question of fact. Presumed fact that it arrived march 3rd applied under Thayer theory. But the date stamp presumption was evidence that the March 3rd presumption should not apply. Under Thayer, once proof is advanced to dispute the presumed fact, bursting bubble comes in and neither theory is applicable. Crt therefore takes out the presumption of march 3 and march 8. So up to jury to decide if it arrived by march 6th. Thayer is bursting bubble approach, and Morgan shifts burden of proof from proponent to defender.)
Matter of Estate of McGowan (Morgan theory ex. Presumption that will was executed with requisite formality. Undue influence on testator claimed. If no proof was shown to the contrary, the judge must conclude undue influence.They’re arguing that as a result of their proof the burden of proof should not be to prove undue influence, rather, ( needs to disprove there was undue influence (Morgan). Crt. adopted the Morgan theory in this case. In the end they bailed out, they said that this isn’t really a presumption, therefore none of it applies. Crt called it an inference instead. Inference - Less than presumption, permits the trier of fact to find the inferred fact from the basic fact, but doesn’t require it. Eg. Res ipsa creates a permissible inference from circumstancial evidence.)
Presumptions in criminal cases 

· more like inferences than presumptions b/c of burden of proof. In criminal case, you can never switch a burden of proof to the (, always will remain with prosecution. 

· Tension in crim law b/w presumption and burden of proof always remaining with prosecution. In crim case, you can never a directed verdict of guilt. 

· In a crim case, in order to get a conviction, it cannot be based solely on a permissible presumption, must be additional corroborative proof. 

· A mandatory presumption to the contrary is one that the jury must accept such as the presumption of innocence. Jury is instructed tha they must presume the ( is innocent and that remains until the time that they conclude that the presumption has been removed that proof beyond the reasonable doubt has been shown. Jury has no choice as to this presumption. 

· Drugs and guns – pg 118 – crt must instruct that the jury has right to reject the presumption even if ( offers no proof to the contrary. Eg. In NY where a presumption is applicable, it will be charged to the jury, but right after, the crt must instruct the jury that they have the right to reject the presumption even if no ( evidence was presented.

· NY Penal Law Presumptions of possession 265.15 – (1) police have search warrant for premises, find machine gun, the presence in the room of this, is presumptive evidence of unlawful possession by even a visitor in the space. Same applies for certain drugs. In NY, these are called permissive presumptions – as such, jury can accept as true, or reject it, even w/out contrary proof. Eg. If in the room is a 15 yo, can be charged as adult, so jury can find all adults guilty but not the kid.

County Court v. Ulster (gun belonged to the adults and teen in the car is a presumption. Says conviction should be set aside b/c the presumption was unconstitutional. 

· Presumption does not remove jury’s obligation to find that the presumed fact has been proved beyond a reasonable doubt. B/f you can find person guilty, jury must find brd that the evidence warrents a finding of guilt.

· Here trier of fact is free to accept or reject inference, and presumption alone does not switch the burden of persuasion. 

· Here cannot have Morgan theory in a criminal case, b/c irrespective of presumption burden does not shift to (, but remains with prosecutor throughtout.

· So in criminal trial, presumptions are more like inferences. 

· Presumption is just a piece of evidence, cannot convict based only on presumption, testis whether there is rational connection b/w basic facts and ultimate facts presumed. Therefore, must be causal and rational reln b/w basic and presumed fact. 

· Eg. Can’t just say guns in the car = porn in the trunk. 

· But presumption is considered relevant evidence, for crim if gun is found in car, anywhere, all the members are presumed to know it was there.

Francis v. Franklin 

· Fk was in prison custody and goes to dentist and escapes. Fled with hostage to nearby home, and demanded car keys. Gun went off when person shut door and killed him. Charged with murder… def that he lacked required intent.

· Trial judge instructed jury that a person’s actions are presumed to be a product of their intent, b/c he pulled the trigger, he must have intended to kill the person – the presumption.

· Crt

· Charge as written makes it a mandatory presumption – if gun fired, someone died, he intended to kill.. this presumption says that if you pull trigger and someone died, you therefore intended to kill them (an element of murder), therefore one of the elements of the crime is presumed by this presumption. However, this presumption relieves the prosecution of having to prove this. 

· Crt says even if rebuttable presumption, still violates due process b/c burden of proof to disprove an element has shifted from the prosecution to the defendants.. you can never shift the burden of proof. Always on the prosecution to prove each element beyond a reasonable doubt. 

Art II. JUDICIAL NOTICE
RULE  §201 – JUDICIAL NOTICE OF ADJUDICATIVE FACTS 

2 types of facts:
· (1) Adjudicative facts – under 201.
· (a) scope of rule – governs only JN of adjudicative facts
· (b) Kinds of Facts – JN fact must be one not sub to reasonable dispute in that it is either (1) generally known w/in the territorial jurisdiction of the trial crt, or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

· (c) When Discretionary – a crt may take JN whether requested or not.

· (d) Oppor to be heard – a party is entitled upon timely request to an an opp to be heard as to the propriety of taking JN and the tenor of the matter noticed. In the absence of prior notification, the request may be made after JN has been taken.

· (f) Time of taking notice – any stage of proceedings

· (g) Instructing Jury – in civil action, crt shall instruct jury to accept as conclusive any fact JN. In criminal, the crt shall instruct the jury that it may, not is not req. to accept as conclusive any fact JN.

· (2) Legislative facts

· Not covered by 201. 

· Can take notice of these even if they are not beyond dispute. LF are studies, reports, findings, that assist tribunals in deciding questions of policy such as – Miranda decision based on studies of findings that crt thought was true, that there was inherent compulsion to speak in police dominated environments. Crts accepted as true that those without atty would less likely to exercise 5A rights. 

· JN of law, and instruct the jury that they must follow the law in certain situations. 

· A judicially notice fact is one not subject to reasonable dispute, it admits facts into evidence w/out proof. Doesn’t come up too frequently, rather parties simply stipulate. Crt can take JN over objection by one of the parties. 

· Facts that are subj to JN must be generally known w/in jurisdiction of court. Cannot just be things known by judge. Standard is w/in known juris of crt. These can be things of who, what, when, where, why, things of general knowledge. Eg. 201(b)(1) – JN of fact that is not subj to reasonable dispute b/c it is gen known w/in territorial juris of crt. Eg. Canada is adjacent to Buff.. connected by Peace B, inflation has inc. cost of living, NY world fair took palce in 1964, banks charge int on loans, Bills play on Orchard Park. (2) Things that we can determine from reliable sources that are not reasonably in dispute. Eg. what was min wage in particular year, on which day of week did a part. Holiday fall?, what time was sunrise and sunset, what was rate of currency exchange on a part. Day, when did someone die? 

· In crim cases – crt is to instruct the jury that they may but are not required to accept as conclusive a judicially noticed adjudicated fact (eg. Peace bridge), 

· Also, however, jury is bound by judicial notice of legislative facts. Eg. Federal drug statutes – if you find that he possessed the drug you must find him guilty of violation of this code. 

· In civil cases – jury is to accept as conclusive all facts JNed by the crt. Either adjudicative or legislative. 

· Generally, will come across JN wrt geographic facts. Facts in a newspaper are usually not a source beyond dispute. 

Varcoe v. Lee (facts generally known)
· statute prohibited speeding over 15 mph. Judge took JN that this particular street was in the biz district. Therefore, if accident occurred here, than speed limit was 15 mph.

· was it proper for crt to take judicial notice that intersection was in biz district? Yes. 

· If case took place in buffalo and the judge had come in to try it and was from Yonkers. Could that judge take JN that the accident took place in Buff? Yes, b/c the test is whether it is common knowledge to the jurisdiction not whether known to the judge.

· Facts known to a particular trade or industry are generally not subject to JN. Crt can’t instruct a jury to take JN that drug dealers used beepers, or union workers go to training school, crt can’t order jury to take JN that target lowers housewhere whenever some other stores do. Can’t b/c these are not commonly known w/in jurisdiction, only in trade/industry. 

Lester v. Celotex  (variable facts - whenever you have conflicting expert testimony, will preclude the crt from taking judicial notice b/c things are in dispute.)
US v. Gould (legislative facts - In affirming the trial court judgment, the court noted that the trial court could take judicial notice of established facts and that its instructing the jury to accept as conclusive that cocaine was a schedule II controlled substance was not error because it was not adjudicative of defendants' guilt. If adjudicative fact, judge could not say they must find that it was found from leaves, b/c criminal case. You can tell them you are taking JN, but jury must be free to accept or reject it. Here found this was legislative, rather than adjudicative.)
EXAM

· admissible or not? And why?

· 40 questions, 3 ½ questions. 

· Whether admissible or not… answer in 1-2 sentences as to whether it is or not. 

